
Public Health Ethics 1
Series Editor: Michael J. Selgelid

Ethics in Public 
Health and Health 
Policy

Daniel Strech
Irene Hirschberg
Georg Marckmann Editors

Concepts, Methods, Case Studies



       Ethics in Public Health and Health Policy 



    Public Health Ethics Analysis 

 Volume 1 

  Edited by 

Michael J. Selgelid
Monash University, Melbourne, Australia  

For further volumes:
http://www.springer.com/series/10067



          Daniel   Strech     •    Irene   Hirschberg    
   Georg   Marckmann     
 Editors 

 Ethics in Public Health 
and Health Policy 

 Concepts, Methods, Case Studies                 



 The project “Public health ethics. A workshop on scientifi c methods, normative concepts, case 
analyses, and interdisciplinary cooperation” and the belonging publication were funded by 
the German Federal Ministry of Education and Research (funding no. 01GP1081). The 
responsibility for the content lies with the authors of this publication. 

ISSN 2211-6680  ISSN 2211-6699 (electronic)
ISBN 978-94-007-6373-9   ISBN 978-94-007-6374-6 (eBook) 
 DOI 10.1007/978-94-007-6374-6 
 Springer Dordrecht Heidelberg New York London 

 Library of Congress Control Number: 2013937946 

 © Springer Science+Business Media Dordrecht   2013 
 This work is subject to copyright. All rights are reserved by the Publisher, whether the whole or part of 
the material is concerned, specifi cally the rights of translation, reprinting, reuse of illustrations, recitation, 
broadcasting, reproduction on microfi lms or in any other physical way, and transmission or information 
storage and retrieval, electronic adaptation, computer software, or by similar or dissimilar methodology 
now known or hereafter developed. Exempted from this legal reservation are brief excerpts in connection 
with reviews or scholarly analysis or material supplied specifi cally for the purpose of being entered and 
executed on a computer system, for exclusive use by the purchaser of the work. Duplication of this 
publication or parts thereof is permitted only under the provisions of the Copyright Law of the Publisher's 
location, in its current version, and permission for use must always be obtained from Springer. 
Permissions for use may be obtained through RightsLink at the Copyright Clearance Center. Violations 
are liable to prosecution under the respective Copyright Law. 
 The use of general descriptive names, registered names, trademarks, service marks, etc. in this publication 
does not imply, even in the absence of a specifi c statement, that such names are exempt from the relevant 
protective laws and regulations and therefore free for general use. 
 While the advice and information in this book are believed to be true and accurate at the date of 
publication, neither the authors nor the editors nor the publisher can accept any legal responsibility for 
any errors or omissions that may be made. The publisher makes no warranty, express or implied, with 
respect to the material contained herein. 

 Printed on acid-free paper 

 Springer is part of Springer Science+Business Media (www.springer.com)  

 Editors 
   Daniel   Strech   
   Hannover Medical School 
 Hannover,   Germany 

     Georg   Marckmann   
  Ludwig-Maximilians-University 
  Munich,   Germany   

   Irene   Hirschberg   
   Hannover Medical School 
 Hannover,   Germany   

www.springer.com


v

    Preface   

 In February 2011, the editors of this volume conducted a 5-day workshop at 
Hannover Medical School with experienced scholars on ethical issues in public 
health and health policy. Several leading experts in the fi eld joined the workshop 
and contributed to in-depth discussions about a broad range of current issues in 
public health ethics and clarifi cation of basic concepts, as well as methodological 
approaches to teaching and training in public health ethics. A selection of participants 
decided to transform their workshop contributions into manuscripts to be collected 
in an edited volume. 

 In bridging theoretical foundations and practical applications, every chapter 
seeks to introduce and advance academic debate and refl ection upon the topics 
covered. The volume, therefore, provides a valuable resource for researchers, 
practitioners and students in the fi eld. While experts will be more interested in 
in-depth analyses of specifi c issues, the book can also be used as a source for 
supplementary reading for bachelor and master courses in public health, social and 
political sciences, applied ethics, philosophy, law, nursing sciences, medicine and 
psychology. 

 All chapters in this book were peer reviewed by one contributing author to this 
book and by one of three volume editors. We therefore thank all contributing authors 
not only for their efforts in drafting a paper for this volume but also for contributing 
to the quality of the volume by providing peer review. We would also like to thank 
all of the participants in the Hannover workshop for their constructive critique of the 
work presented. 

 We also thank Springer International and especially the anonymous reviewer for 
thoughtful comments on a fi rst draft of this volume that led to a more extensive and 
better structured introductory chapter. 

 Our special thanks go to those who helped to edit (Nicole Teichmann) and proof 
read (Reuben Thomas, Karen Carolin and Ben Smith) the entire volume. 
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 Last but not least, we thank the German Federal Ministry of Education and 
Research (Bundesministerium für Bildung und Forschung, BMBF) for the generous 
funding (funding no. 01GP1081) that allowed the invitation of national and interna-
tional experts in public health ethics and health policy analysis to our 5-day work-
shop in Hannover. 

 Hannover, Germany Daniel Strech 
 Hannover, Germany Irene Hirschberg 
 Munich, Germany Georg Marckmann    
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        Ethical issues within public health and health policy, whether related to pandemic 
planning    and vaccination policies (e.g. for SARS or H1N1), preventive measures like 
screening (e.g. for breast cancer or dementia) and health information campaigns, 
social inequalities, or health care rationing, are gaining increasing prominence around 
the world. Often, the ethical complexity of public health decision-making is further 
increased because, for example, evidence-based information for a valid benefi t-harm 
assessment of specifi c public health interventions is scarce. Furthermore, program 
implementation often disregards requirements of a fair decision-making process 
(public participation, transparency, etc.). 

 Originating from an international conference on public health ethics, this volume 
contains contributions from a group of leading scholars from multiple disciplines 
and countries, covering three intertwined areas: (i)  Concepts : philosophical analy-
sis of core concepts of public health ethics; (ii)  Methods & Teaching : suggestions 
for strategies and curricula for teaching of ethics in public health and health policy, 
and strategies for systematically reviewing argument-based literature in public 
health ethics; (iii)  Cases : several case studies that demonstrate the wide spectrum of 
ethical issues in public health interventions as well as the applicability of public 
health ethics. 

 This contributed volume does not (and cannot) aim to cover all concepts, meth-
ods, teaching approaches and possible issues. It addresses those special concerns 
that are currently the subject of controversial debate and that have not been addressed 
in other contributed volumes in the fi eld (Dawson and Verweij  2007 ; Dawson  2011 ; 
Freeman  2010 ; Bayer et al.  2007 ; Anand et al.  2004 ). 

    Chapter 1   
 Introduction 

                Daniel     Strech    

        D.   Strech ()     
  Centre for Ethics and Law in the Life Sciences ,   Institute for History, 
Ethics and Philosophy of Medicine ,  Hannover Medical School, 
Carl-Neuberg-Str. 1, Hannover   30625 ,  Germany    

  Institute of Biomedical Ethics ,   University of Zürich, Zürich ,  Switzerland   
 e-mail: strech.daniel@mh-hannover.de  
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 The volume starts with an  OVERVIEW  from  Irene Hirschberg ,  Jasper 
Littmann and Daniel Strech  (Hannover, London, Zurich) on Conceptual 
Foundations and Practical Challenges of Public Health. By explaining the origins 
and the historical development of Public Health as well as its principal goals and 
key players, this introduction highlights specifi cally where ethical challenges – and 
consequently a need for Public Health Ethics – arise. 

 In the section on  CONCEPTS , three analytical contributions investigate core 
concepts that play an important role in ethical analyses of public health interven-
tions. First  Kalle Grill  (Umeå) analyses the inherent normativity of the classical 
concept of paternalism and of the more recently controversially discussed concept 
of libertarian paternalism. The chapter’s conceptual investigation is illustrated by 
applying it to two public health policies: a tax on consumption of fat and the 
encouragement of health-promoting food displays in restaurants and supermarkets. 
Second,  Kristin Voigt  (Montreal) analyses the normative concept of denormalisa-
tion, which is used as a strategy to infl uence social norms surrounding health-
related behaviour. By making the behaviour less visible and reducing its social 
acceptability, denormalisation strategies aim to motivate individuals to change 
their behaviour. Based on the example of anti-smoking campaigns, Voigt assesses 
some basic concerns in denormalisation strategies. Third,  Harald Schmidt  
(Philadelphia/Münster) discusses the right not to think about one’s health. With 
respect to a recent German policy regarding colon cancer prevention he investi-
gates (based on a procedural justice account) whether there is, or ought to be, a 
right not to think about whether one does or does not want particular health 
related knowledge. 

 In the section on  METHODS & TEACHING Holly Taylor  (Baltimore) fi rst 
presents a framework on how to incorporate ethics into teaching health policy anal-
ysis. While the primary goal of the framework is to provide students with a way to 
systematically consider ethical concerns when evaluating health policy options, a 
secondary goal of the framework is to give the students and the teacher a common 
language and thus improve the analysis of material presented in teaching courses. In 
providing a structured way of working up ethical cases in public health, it also 
makes a valuable contribution to the methods of public health ethics. Next,  Alison 
Thompson and Ann Robertson  (Toronto) introduce a teaching model they call 
“critical public health ethics”, which has been used and tested in a graduate seminar 
at the University of Toronto. This critical approach situates problems in their his-
torical, social and political context in order to reveal tacit ideological blind spots 
and to critically assess power, ideology and interests. Consequently, this approach 
to public health ethics requires developing a pedagogy that encourages and pro-
motes moral imagination and moral discernment.  Angus Dawson and Ross Upshur  
(Birmingham and Toronto) then outline the structure and content for a model cur-
riculum in public health ethics. This curriculum seeks to facilitate the development 
of educational tools and resources for public health practitioners currently working 
in the fi eld as well as to provide the foundation for a robust public health ethics 
educational/training program for public health practitioners. 

D. Strech
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  Neema Sofaer  and  Daniel Strech  (London and Hannover/Zurich) present a 
methodology for systematic reviews of non-empirical, reason-based scientifi c 
papers. The aim of systematic reviews of reasons is to support public health deci-
sion-makers as well as ethicists by summarizing all relevant arguments in a struc-
tured way and linking them to a comprehensive list of original publications. The 
chapter concludes with a research agenda that aims to increase the usefulness of 
such reviews. 

 The section  CASES  starts with a chapter by  Stephen D .  John  (Cambridge) con-
sidering the “ethics of apt categorization” by means of a case study of recent pro-
posals to use genetic data in breast cancer screening programmes. It concludes that 
an age-based categorization scheme is preferable to a genetic-based scheme for 
purposes of breast cancer screening.  Inge Lecluijze ,  Bart Penders ,  Frans Feron  
and  Klasien Horstman  (Maastricht) present an empirical and ethical analysis of the 
“child index”, a new and controversial public health tool in the Netherlands for the 
early detection of ‘risks’ among children that could threaten their development and 
well-being, like neglect, abuse or physical harm. Based on James F. Childress’ jus-
tifi catory conditions the authors show the limited justifi cation for this new public 
health intervention. Next,  Jasper Littmann  (London) illustrates ethical issues in 
pandemic planning by analysing the prioritisation of patient groups during the 
H1N1 pandemic in 2009 and 2010. This case analysis demonstrates, for example, 
the fairness issues that arise in integrating a pandemic policy on different organisa-
tional levels.  Verina Wild  (Zurich), elucidates the case of asylum seekers in 
Germany from a public health ethics perspective, and shows how to apply Powers 
and Faden’s theory of social justice to the case of asylum seekers. Open questions 
with respect to governments’ moral obligations towards citizens and non-citizens 
are outlined. Finally,  Georg Marckmann ,  Johannes J . M .  van Delden ,  Anna M . 
 Sanktjohanser  and  Sabine Wicker  (Munich, Utrecht, Oxford, Frankfurt) investi-
gate what strategies (mandatory or non-mandatory) are ethically appropriate to 
achieve suffi ciently high infl uenza vaccination rates among health care personnel in 
long-term care facilities. By assessing fi ve conditions for the moral legitimacy of 
public health interventions, the authors demonstrate among other aspects the crucial 
role of valid effectiveness data for mandatory infl uenza vaccination strategies.    

   References 

    Anand, S., F. Peter, and A. Sen (eds.). 2004.  Public health, ethics, and equity . Oxford/New York: 
Oxford University Press.  

    Bayer, R., L.O. Gostin, B. Jennings, and B. Steinbock (eds.). 2007.  Public health ethics. Theory, 
policy, practice . Oxford: Oxford University Press.  

    Dawson, A. (ed.). 2011.  Public health ethics: Key concepts and issues in policy and practice . 
Cambridge: Cambridge University Press.  

    Dawson, A., and M. Verweij (eds.). 2007.  Ethics, prevention and public health . Oxford: Clarendon.  
   Freeman, M. (ed.) 2010.  The ethics of public health , vols. 1 and 2. Farnham: Ashgate.    
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        There are numerous different defi nitions of what constitutes ‘Public Health ’. 
However, the Institute of Medicine’s (IOM) defi nition of public health as “what we, 
as a society, do collectively to assure the conditions in which people can be healthy” 
offers a good starting point (IOM  1988 ). Given the broad spectrum of topics that 
Public Health covers, a general defi nition will necessarily remain rather abstract. 
More detailed defi nitions are often provided in introductory texts on the discipline 
of Public Health, albeit emphasising different topics and taking different approaches 
(Detels et al.  2011 ). However, discussing a fi eld as broad as Public Health will 
inevitably require that authors select those aspects which they deem to be the most 
relevant, and prioritize their discussion accordingly. 

 This introduction to the conceptual foundations of the complex fi eld that is Public 
Health research and policy aims to highlight specifi cally where ethical challenges 
(and consequently a need for Public Health Ethics) arise. A useful basis for the 
functioning of Public Health Ethics is provided by Angus Dawson (Dawson  2011 ). 

 This chapter is divided into fi ve sections. It fi rst (I) provides an overview of the 
origins and the historical development of Public Health, followed by (II) a defi nition 
of the subject matter that constitutes Public Health. To better understand the practical 

    Chapter 2   
 Where Public Health    Meets Ethics. Conceptual 
Foundations and Practical Challenges 
of Public Health 

                Irene     Hirschberg     ,     Jasper     Littmann    , and     Daniel     Strech    

        I.   Hirschberg (*)     
  Centre for Ethics and Law in the Life Sciences, Institute for History, Ethics 
and Philosophy of Medicine ,  Hannover Medical School, Carl-Neuberg-Str. 1 , 
  Hannover   30625, Germany   
 e-mail: hirschberg.irene@mh-hannover.de   

    J.   Littmann    
  Division of Research Strategy ,  University College London ,   London ,  UK     

    D.   Strech      
  Centre for Ethics and Law in the Life Sciences, Institute for History, Ethics 
and Philosophy of Medicine ,  Hannover Medical School, Carl-Neuberg-Str. 1 , 
  Hannover   30625, Germany   

  Institute of Biomedical Ethics ,  University of Zurich ,   Zurich ,  Switzerland   
 e-mail: strech.daniel@mh-hannover.de  
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implications of Public Health, this is followed by (III) an analysis of the goals of 
Public Health, (IV) current problems and challenges, and (V) Public Health’s key 
actors and methods. 

2.1     Origins and Historical Development of Public Health  

 At the beginning of the nineteenth century, efforts aimed at improving and sustain-
ing public health were primarily directed towards combating the spread of infec-
tious diseases and plagues. Consequently, new discoveries in the fi elds of medical 
hygiene and the newly emerging discipline of microbiology were the most notice-
able achievements (Stöckel and Hirschberg  2010 ). However, the success of such 
measures only accounts for part of the decline in morbidity and mortality from 
infectious diseases. As noted by the social epidemiologist Thomas McKeown , mor-
bidity and mortality from infectious diseases were already on the decline before the 
discovery of the responsible pathogens and the development of effective treatments 
and/or vaccinations (McKeown  1976 ). This effect can be explained by improve-
ments in socioeconomic, environmental and living conditions, greater awareness of 
personal hygiene , and better nutrition. McKeown’s observations are refl ected by the 
emergence of a new medical sub-discipline in the nineteenth century, ‘social medi-
cine’ that was developed and promoted by Rudolf Virchow  and Salomon Neumann , 
amongst others. These researchers recognised the effect that social conditions such 
as poverty and relative social status had on the publics’ health, and subsequently 
pushed for the establishment of a health care system that would not only attend to 
those who were already sick but also promote health (Hamlin  2009 ; Stöckel and 
Hirschberg  2010 ). 

 A model that has found widespread application in describing the changes of a 
population’s health status over time is Omran’s theory of ‘epidemiological transi-
tion ’, introduced in 1971, which takes into consideration the long-term develop-
ment of mortality and changes in disease patterns. According to the model of 
epidemiological transition, the development of population health over time can be 
described in three stages: (I) a period of plagues and famine with high levels of 
mortality and an average life expectancy of 20–40 years, (II) a transitional phase, 
characterised by a decline in the number of epidemics, lower mortality rates and 
increase in life expectancy to around 50 years, and fi nally (III) a persisting period of 
chronic diseases, caused by behavioural or environmental factors with low overall 
mortality and life expectancy of 70 and above (Omran  1971 ). 

 Given the new challenges that Public Health faces, there has been a development 
away from ‘old Public Health’  with a focus on traditional social and hygienic 
measures towards a ‘new Public Health’. The latter is characterised by a broader 
and more comprehensive consideration of factors that contribute to health (such as 
living conditions, environment and lifestyles) and recognises the need to invest in 
health services, programmes, and policies in order to maintain and improve the 
publics’ health (Nutbeam  1998 ). Another defi ning feature of New Public Health  

I. Hirschberg et al.
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is the emphasis it places on health promotion (Breslow  1999 ; Awofeso  2004 ). 
The origins of this thematic emphasis can be traced back to the WHO’s Ottawa 
Charter  on Health Promotion  , published in 1986 (WHO  1986 ), which should be 
viewed in conjunction with the Alma Ata declaration  on Primary Health Care, and 
the WHO ’s goal of ‘health for all’ (WHO Regional Offi ce for Europe  1984 ; WHO 
 1978 ). The Ottawa Charter especially highlights the need of patient empowerment 
(see below). In addition to the goals of empowerment, the Ottawa Charter stresses 
the importance of an inter-sector approach to health policy, which aims to strengthen 
health promotion, and specifi cally addresses social determinants of health and 
their uneven distribution within and across societies (WHO  1986 ; Naidoo and 
Wills  2009 ).  

2.2     Objective 

 To arrive at an understanding of what constitutes ‘Public Health’, both elements of 
the term, i.e. ‘public’ and ‘health’, need to be examined carefully. There are numer-
ous, interdisciplinary discourses on the precise defi nition of these terms (Verweij 
and Dawson  2007 ). The complexity of these discourses can be illustrated by consid-
ering some of the many competing defi nitions of ‘health ’ (Huber et al.  2011 ). These 
range from the WHO’s deliberately idealistic understanding of health as “a state of 
complete physical, mental and social well-being and not merely the absence of dis-
ease or infi rmity”    , (WHO  1946 /2007) to pathogenetic risk factor concepts and salu-
togenesis and bio-psychosocial-ecological approaches, which build on various 
determinants of health (e.g. Marmot and Wilkinson  2005 ; Solar et al.  2009 ). 

 This introductory text will not attempt to consider the complexity of ongoing 
discourse over the correct defi nition of ‘Public Health’ in greater detail. For the 
purposes of this article it suffi ces to note the underlying practical problems which 
result from the lack of a clear defi nition; only when the terms ‘health’ and ‘sickness’ 
are clearly defi ned, it is possible to measure their respective distribution across soci-
eties and address these appropriately via prioritisation of the formulation of health 
care targets (Murray and Frenk  2000 ; Wilson  2009 ). Nonetheless, it will be useful 
briefl y to consider some of the fundamental questions arising from this discourse. 

2.2.1     Individual Wellbeing vs. the Public Good 

 Public Health decisions often require distinguishing different (and sometimes com-
peting) spheres of interest such as individuals, professions, or societies. Initially, 
such distinctions may be quite abstract; however, in the policy-making process, e.g. 
in the case of quarantine, vaccination campaigns, or public smoking bans, it will be 
necessary to be more specifi c about terms such as ‘individual interest’ and ‘public 
interest’ (Childress et al.  2002 ; Kass  2001 ; van Delden et al.  2008 ).  

2 Where Public Health Meets Ethics



8

2.2.2     Right to Health Care   

 The development of the discipline of Public Health has been infl uenced notably by 
the right to health care (which contentiously is often shortened to ‘the right to 
health’), which has been legally defi ned at both national and international levels, 
and is intended to ensure the opportunity of every citizen to be an active part of 
society (WHO  1946 /2007; UN  1948 ,  1966 ; Hunt et al.  2009 ; Gruskin et al.  2007 ). 
The right to health care encompasses multiple dimensions, and ranges from concern 
for individual access to health care to the provision of a social structure conducive 
to healthy living.  

2.2.3     Determinants of Health   and Disease 

 To specify which issues fall into the realm of Public Health and to decide how these 
can then be addressed, determinants of health and disease must fi rst be identifi ed. In 
their work on social inequality, Göran Dahlgren and Margaret Whitehead proposed 
the following list of major determinants (Dahlgren and Whitehead  1991 ,  2006 ):

•    individual factors: genetic and biological factors, gender, age, ethnicity, as well 
as individual behaviour and lifestyle choices  

•   social networks and integration into communities  
•   living and working conditions and the access to care  
•   social, economic, and cultural aspects    

 When deliberating the impact of certain health policies, it is therefore important 
to bear in mind that social factors play an important role, potentially even the most 
important, in the preservation and prolongation of healthy lives – a view that is sup-
ported by data assessing the impact of medical care on overall life expectancy and 
morbidity. The  German Advisory Council on the Assessment of Developments in the 
Health Care System , for example, estimates that only between 10 and 40 % of 
improvements in life expectancy can be explained by improved health care struc-
tures (German Advisory Council on the Assessment of Developments in the Health 
Care System (SVR)  2000 /2001). Other determinants such as improved socioeco-
nomic conditions or better overall hygiene thus account for the largest part of 
improvements of the publics’ health.   

2.3     Goals of Public Health  

2.3.1     Health  

 Given the range of different determinants of health discussed above, Public Health 
measures can either target behaviour and lifestyle choices of the individual, or 
society more generally. The former applies to Public Health programmes such as 

I. Hirschberg et al.
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the promotion of healthy diets, abstinence from tobacco or alcohol, and participation 
in medical screening programmes. Examples of the latter include immunisation 
programmes that achieve herd immunity and projects to eradicate certain pathogens 
regionally, nationally, or globally, e.g. by defi ning targets for lowering incidence of 
measles or polio. It should be noted, however, that there may be additional levels at 
which Public Health targets health issues. These will often be shaped by political 
institutions, e.g. in the areas of consumer and environmental protection, health pro-
motion at the workplace, or non-smoker protection. Furthermore, some known 
determinants of health are not (yet) subject to public intervention, such as genetic 
factors. However, a more detailed discussion of these points would extend beyond 
the scope of this paper. For an analysis of the resulting opportunities and risks of a 
future Public Health Genomics which places greater emphasis on prediction than on 
prevention see Stewart et al. ( 2009 ).  

2.3.2     Reducing Health Inequalities  

 One of the major goals of Public Health is the reduction of health inequalities at 
regional, national, and international levels. This goal is different from the previ-
ously discussed goal of health promotion (Murray and Frenk  2000 ). Nevertheless, 
the two goals have common features and often allow for synergies in research and 
policy-making (NICE  2010 ). For instance, close analysis of the determinants of 
health can inform research agendas in Public Health and aid in prioritising spheres 
of intervention (Siegrist and Marmot  2006 ; WHO  2008 ; Solar et al.  2009 ).  

2.3.3     Health Competencies  / Health Literacy  

 Health competence and health literacy are crucial to understanding the origin of 
health and social inequalities (Kickbusch et al.  2006 ; WHO  2008 ). Health literacy 
describes the cognitive and social skills and abilities of a person to seek out health- 
related information, to process and critically evaluate it, and to use health care 
resources accordingly. Health literacy also includes the ability of the patient to reach 
informed decisions regarding his or her own health (e.g. see Nielsen-Bohlman et al. 
 2004 ; Nutbeam  1998 ; for measurement of health literacy see Nutbeam  2000 ,  2008 ; 
Baker  2006 ; for strategies to promote health literacy see Coulter and    Ellins  2007 ).  

2.3.4     Distinguishing Between ‘Public Health’ and ‘Medicine’ 

 A detailed discussion of the distinction between Public Health and Medicine goes 
beyond the scope of this article (for an overview of defi nitional issues see Verweij 
and Dawson  2007 ). However, there are two issues related to the defi nition of Public 

2 Where Public Health Meets Ethics
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Health that go beyond a mere description of the discipline. These are (i) a discussion 
of appropriate targets and approaches of Public Health, and (ii) a critical refl ection 
of the discipline’s intellectual legitimacy. To address both issues, we will next 
sketch some of the current problems and challenges in Public Health.   

2.4     Current Problems and Challenges 

2.4.1     Demographic and Epidemiological Changes   

 ‘Demographic change’ describes the shift of both social structure and populations’ 
age patterns. Recent decades have seen a continual increase of life expectancy at 
birth due to improvements in living conditions and advancements in medical tech-
nology (WHO Regional Offi ce for Europe  2009 ). This trend is, however, character-
ised by signifi cant international, national, and regional discrepancies (e.g. WHO 
 2008 ). The rise in life expectancy is accompanied by changes in age patterns and 
social structures; a growing proportion of elderly people is met by lower birth rates, 
even if migration is taken into consideration. 

 Greater life expectancy is often coupled with higher quality of life and more 
years of ‘good health’, although changing disease patterns have also led to varia-
tions in the pattern and burden of morbidity across society. The result is commonly 
a greater demand for health care coupled with the ensuing medical, social, and 
economic consequences (WHO  2010 ). Worldwide, the epidemiological change 
manifests itself in a lower proportion of communicable diseases and a relative 
increase in chronic, non-communicable conditions such as cardio-vascular diseases, 
cancer, and increasingly, mental health problems (e.g. WHO  2011 ). In old age, the 
problems of multi-morbidity become more pronounced and result in greater demand 
for care and support. In light of changing social structures these problems are exac-
erbated further, thereby necessitating an adjustment of current care infrastructure to 
better meet the needs of elderly patients.  

2.4.2     Limiting Expenditure and Prioritisation 
in the Health Care Sector 

 Health care  systems face mounting economic pressure due to demographic and epi-
demiological changes as well as constant progress in the biomedical sciences (WHO 
 2010 ; Orszag and Emanuel  2010 ). Increasingly, concerns over fair distribution   have 
been raised with regard to prioritization and rationing in the health care sector. As a 
result, issues of over- and undersupply and the elimination of ineffi cient use of 
resources are playing an ever more important role in health policy-making (Emanuel 
and Fuchs  2008 ; WHO  2010 ; Chisholm and Evans  2010 ). So far, there are only few 
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international examples of implementation of explicit criteria for prioritization of 
health care resources (Sabik and Lie  2008 ). What previous experience suggests, 
however, is that the mere discussion and formulation of ethical guidelines for a fair 
prioritization process will often fail to provide suffi ciently detailed guidance. 
Consequently, such guidelines are unsuitable to act as the sole principle for the 
 allocation of scarce resources (Holm et al.  1998 ). A large proportion of the current 
research on prioritization in the context of health care seeks to provide standards or 
benchmarks of fair decision-making (Daniels et al.  2005 ). How such standards will 
look and whether or not their formulation is feasible will ultimately depend on the 
level at which they are implemented, e.g. in countries with few resources (Daniels 
et al.  2000 ), or at the regional or even hospital level (Strech et al.  2010 ).  

2.4.3     Empowerment  of ‘Consumers’ and Responsiveness 
of ‘Suppliers’ 

 Another challenge that health care systems face is the changing role of ‘consumers’ 
and their increasing level of expectations. One way in which such changing expec-
tations have manifested themselves is an increased demand for the consideration of 
patient interests within the realms of health care. Calls for the strengthening of 
individual patient rights  and collective modes of participation in decision-making 
have been voiced at the national and international level and by patients and health 
care workers alike (e.g. den Exter  2005 ; Active Citizen Network  2002 ; Council of 
Europe  2000 ; WHO Regional Offi ce for Europe  1994 ; Coulter et al.  2008 ; Hart 
 2004 ). Depending on the context, users of health care   can be viewed (or indeed view 
themselves) as patients, citizens, and insurants or – from an economic perspec-
tive – as customers and consumers. Giving greater independence to users and pro-
viding scope for self-determination and shared decision-making between patients 
and practitioners is often seen as an important contributing factor in maintaining or 
raising the level of quality in the care provided, and in developing current health 
care systems further in the future (Abelson et al.  2007 ). There are numerous mea-
sures to strengthen the position of health care users. These include the establishment 
of professional bodies representing patient interests, and support and counsel for 
patients and consumers who wish to exercise their rights. Furthermore, it has been 
suggested that training of health care workers as well as current legal frameworks 
should be adjusted so as to better refl ect a concern for patient interests (e.g. Loh 
et al.  2007 ; Coulter et al.  2008 ; Hart  2004 ). 

 Paramount to the active participation of the public in matters of health care is 
access to comprehensive, independent, high-quality, and evidence-based informa-
tion  on health-related topics (e.g. Elwyn and Edwards  2001 ; Coulter and Ellins 
 2006 ). These services are generally provided by national institutes that collect, 
aggregate and make available information to the public. In Germany, for example, 
the Institute for Quality and Effi ciency in Health Care (IQWiG) runs an online 
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health information platform, 1  and similar information    is provided in other countries 
by institutions such as the UK’s National Institute for Health and Clinical Excellence 
(NICE) (Bastian  2008 ; de Joncheere et al.  2010 ;    German Institute for Quality and 
Effi ciency in Health Care (IQWiG)  2011 ). However, the internet has also given rise 
to an increasing number of other health related information sources that are not 
compiled by medical experts, for example online patient communities (Eysenbach 
et al.  2004 ) or physician rating sites  (Lagu and Lindenauer  2010 ). In the context of 
Public Health, these information channels offer opportunities for further patient 
empowerment in the future. 

 On top of promoting disease-specifi c interventions, the WHO has been empha-
sising the importance of well-managed and value-driven health care systems that 
work effi ciently. In this context, principles of ‘stewardship ’ and ‘responsiveness’ 
are viewed as particularly important (WHO Regional Offi ce for Europe  2005 ,  2008 ; 
WHO  2000 ; on ‘responsiveness ’ see e.g. Murray and Frenk  2000 ). The current 
research agenda in this fi eld focuses on the development of suitable methods to 
regulate confl icts of interest (IOM  2009 ), the improvement of patient safety (e.g. 
Council of the European Union  2009 ) and methods and evaluative approaches to 
better include patients in decision-making processes (Nilsen et al.  2006 ). 
Furthermore, the development of transparent performance indicators and improved 
transfer of research fi ndings into clinical practice have been of particular interest to 
researchers (European Science Foundation  2011 ).  

2.4.4     Public Health  – the Global Perspective 

 The challenges for Public Health outlined above are relevant to health policy in all 
developed countries – albeit of course to varying degrees. However, there has been 
a noticeable shift towards a greater proportion of chronic diseases in developing 
countries as well. This trend is exacerbated by the specifi c health care problems that 
developing countries face, e.g. the lack of infrastructure and suffi cient health care 
resources, high infant mortality rates, malnutrition, poverty, and the burden imposed 
by communicable diseases such as malaria, tuberculosis, HIV/AIDS, and other 
tropical diseases (Solar et al.  2009 ). The United Nations recognised the signifi cance 
of these health threats and the interrelation of hunger, poverty, and health in their 
formulation of health related Millennium Development Goals  (MDG) (UN  2000 ). 

 Global Public Health  issues also arise in the context of environmental protection 
(McMichael and Bambrick  2009 ; WHO Regional Offi ce for Europe  2010 ), the fi ght 
against epidemics and pandemics, humanitarian aid following natural disasters or 
acts of war, and support for countries that seek to improve the state of their health 
care systems. WHO and its regional offi ces, as well as other international institu-
tions such as the World Bank, UNAIDS, UNDP and GAVI, play an important role 
in addressing these issues. The importance of WHO ’s role as a provider and 

1      www.gesundheitsinformation.de/     and   http://informedhealthonline.com     (Accessed 16 June 2011).  
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facilitator of Public Health measures is made evident by their work on the Framework 
Convention on Tobacco Control  (FCTC) 2  which aims to contain tobacco consump-
tion (WHO  2003 ), or the development of International Health Regulations  (IHR) 3  
which after a revision process were fi rst implemented in 2007 and provide guidance 
on surveillance of global health risks and protocols for Public Health emergencies  
such as rapidly spreading infections (WHO  2005 ; Bettcher et al.  2009 ). Recent 
events, in particular the reaction to and management of the H1N1 pandemic in 
2009–2010 have shown, however, that there remains a need for further development 
of criteria to govern rational and fair decision-making on Public Health issues at the 
international level (Cohen and Carter  2010 ; PACE  2010 ). 

 Finally, increasing cross-border mobility and progressive globalisation necessi-
tate greater levels of international cooperation  with regard to the provision of health 
care. Within the European Union, for example, the provision of health care in other 
member states remains a challenging issue (European Parliament and Council of the 
European Union  2011 ). Even though the EU does not have legal competencies to 
decide on health care, its policies nonetheless impact on health-related issues, for 
example in the case of health and safety regulations and the protection of consumer 
interests and environmental conservation. To address the resulting challenges, the 
European Union agreed on a comprehensive health policy strategy in 2007 
(Commission of the European Communities  2007 ).   

2.5     Actors and Methods of Public Health 

 The previous sections have already discussed many of the actors, target groups, and 
structures of Public Health. Due to the highly interdisciplinary nature of Public 
Health, it comes as no surprise that different views exist on the direction the disci-
pline should take in the future, as well as on the best way to address the challenges 
health care systems currently face. Deliberating and reaching decisions on topics 
such as research agendas, Public Health measures and corresponding legal frame-
works require a consideration of both the available resources (money, time, staff, 
etc.) and the value systems and interests of all parties involved. Furthermore, to 
decide between competing or incompatible goals and viewpoints will require the 
establishment of fair decision-making criteria (Daniels  2008 ). This applies in par-
ticular to the regulation of different Public Health actors’ competing interests 
(Gruning et al.  2006 ; Schneider et al.  2007 ). There is also a need to be more explicit 
about value judgements  that are inherent in seemingly technical decisions such as 
cost–benefi t analyses of Public Health measures (Strech and Tilburt  2008 ). 

 Public Health measures  should be analysed within a framework that takes into 
consideration how decisions to implement the measure were reached and how the 

2      www.who.int/fctc/en/     (Accessed 16 June 2011).  
3      www.who.int/ihr     (Accessed 16 June 2011).  
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expected effect can be evaluated and regulated effectively. To this end, the ‘Public 
Health Action Cycle’  has been applied frequently (IOM  1988 ). Following the 
identifi cation of a Public Health problem and an assessment of its relevance for the 
affected population, corresponding targets can be defi ned and appropriate strategies 
and interventions to meet them developed. Next, the strategies are implemented, 
evaluated, and if necessary, adapted. In order to ensure continual and immediate 
evaluation of a Public Health measure’s effectiveness, it may be useful to defi ne 
interim goals, while the overall effectiveness of the measure is judged on perfor-
mance indicators that refl ect the initial target of the intervention. All phases of plan-
ning, implementation, and evaluation of a Public Health measure should take into 
account the available scientifi c evidence, as recently refl ected by the increasingly 
important roles that evidence-based medicine  (EbM) and evidence-based Public 
Health  (Care) (EbPH, or EbHC) have played in policy-making in recent years 
(Orton et al.  2011 ). 

 EbM and EbHC    start from the assumption that the care of individual patients, or 
indeed entire populations, should be informed by the best available evidence from 
scientifi c literature. This includes systematic reviews of relevant publications, a 
critical epidemiological and clinical evaluation of the available evidence, an estima-
tion of the expected effect that an intervention will yield, and the application of 
available evidence to individual cases, considering clinical experience and the 
patient’s interests (Sackett et al.  2000 ). 

 Communicating Public Health  topics to a wider audience includes the full publi-
cation of trial results and a comprehensive explanation of measures and recommen-
dations that are put forward. In each case, the presentation of this information has to 
be adapted to the intended audience, which may vary signifi cantly and include peer 
discussion among scientists, policy-makers seeking advice, and the general public 
being informed about health risks or new Public Health programmes. Currently, the 
biggest issues with regard to appropriate information strategies are arguably publi-
cation bias  (Chan  2008 ; Strech  2012 ) and the one-sided presentation and reporting 
of data (Gøtzsche et al.  2007 ). Furthermore, Public Health practitioners have to deal 
with the disproportionate attention which certain conditions and health risks receive 
(Gruning et al.  2006 ) and must also address distorted views of risks and benefi ts of 
certain measures (Turner et al.  2008 ). 

2.5.1     Methods and Measures 

 Extending far beyond epidemiology, Public Health   draws on many academic disci-
plines. These include natural sciences, medicine, humanities and social sciences, 
with an emphasis on politics and economics (see volume 2 of Detels et al.  2011 ). 
Below, some of these disciplines and their respective methods are discussed in 
greater detail. 
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2.5.1.1     Epidemiology 

 Epidemiology  is fundamentally concerned with two topics. On the one hand, it pro-
vides a descriptive picture of incidence, prevalence, and distribution of diseases 
within a society, thereby providing crucial data for all health-related disciplines. 
On the other hand, it seeks to analyse the underlying causes of disease, e.g. by 
observing cohorts within a society across which the prevalence of a particular con-
dition varies. Sub-disciplines of epidemiology include clinical epidemiology, phar-
macological epidemiology, genetic epidemiology, and social epidemiology (for a 
more detailed description of these sub-disciplines see Kelly et al.  2010 ). Arguably, 
any epidemiological analysis is dependent on the quality of the available data. To 
assess the dimension of a Public Health problem and develop appropriate policy 
responses requires the use of reliable data sets. As a result, epidemiology relies 
heavily on mortality statistics, hospital admission data, or clinical registers, e.g. for 
specifi c types of carcinoma. However, there is still a lack of reliable data sets for 
many diseases, and in some cases the compilation and aggregation of epidemiologi-
cal data from multiple sources is restricted due to concerns for the protection of 
privacy.  

2.5.1.2     Health Monitoring and Reporting 

 Health monitoring  describes the process of systematically collecting and aggregat-
ing health-related data which can then be used for analysis of specifi c diseases. 4  
However, health monitoring also encompasses the collection of data on availability 
and regional distribution of health care, as well as surveys of costs, budgets and 
effectiveness of services provided. Health monitoring not only informs the public 
and stakeholders within the medical profession of the status quo, but also provides 
health policy makers with important background information when deciding on 
new policies and formulating performance targets for the health care sector.  

2.5.1.3     Health Services Research  

 In addition to the epidemiological tools discussed above, Public Health often 
employs socio-empirical methods to measure the quality of processes and outcomes, 
as well as individual preferences and attitudes of actors and those affected by 
specifi c policies. In recent years, measures such as Health Technology Assessments 
(HTA)  have also become more important. Essentially, HTAs are a method to 

4    See e.g. data and publications provided by WHO and its regional offi ces,   www.who.int    , or 
the ‘European Health for All’ database available at   http://data.euro.who.int/hfadb/     (Accessed 
16 June 2011).  
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systematically and transparently evaluate medical procedures or technologies while 
allowing for consideration of medical, economic, social, and ethical aspects. 

 Expanding on such methods, health economists have developed tools such as 
cost–benefi t analysis for health care. In light of ongoing public discussions about 
prioritisation and rationing of health care, such tools receive both signifi cant atten-
tion and criticism. In particular, the defi nition of cut-off values for cost- effectiveness 
of medical procedures or Public Health measures is the subject of controversial 
debate (NICE  2008 ). Equally, there is disagreement regarding the appropriate 
method to establish comparisons between different states of health, and between 
different patients. One approach which has received notable attention in this context 
is the use of quality-adjusted life years  (QALYs ) (Nord et al.  2009 ).  

2.5.1.4     Public Health Measures  in Practice 

 Two types of measures that are of particular importance to Public Health are preven-
tion and health promotion. Prevention is often aimed at the individual or at specifi c 
diseases, while health promotion aims to support more broadly the improvement of 
the publics’ health. Public Health measures can thus be aimed at (i) individual 
behaviour (e.g. in the case of anti-smoking campaigns), or (ii) adjusting societal 
frameworks (e.g. by passing anti-smoking legislation). In many instances however, 
Public Health measures are tailored more precisely for a target audience. Such poli-
cies avoid inconveniencing those who are not targeted by the measure but carry a 
risk of stigmatising those who are affected by it (Naidoo and Wills  2009 ).  

2.5.1.5     Prevention  

 Prevention includes all those activities that reduce or delay the risk of poor health 
outcomes. Generally one can distinguish three types of prevention.

    (A)     Primary Prevention  , which includes all measures to reduce health risks before 
any damage occurs. The overriding aim of primary prevention is to reduce the 
incidence of specifi c diseases.   

   (B)     Secondary Prevention   is the term used for early detection measures, often at a 
stage where symptoms of a disease have not yet become apparent. The aim of 
secondary prevention is to start treatment early and reduce the incidence of 
late-stage treatment. However, such measures should only be implemented if 
there is evidence to suggest that early detection and treatment offer a tangible 
therapeutic benefi t over treatment at later stages when clinical symptoms have 
become apparent. However, introducing screening  programmes for large 
groups or indeed an entire population requires that certain other criteria  are met 
as well. These are related to:

•     the type of disease (relevant health problem, course of disease is known, no 
apparent symptoms in early stages)  
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•    the availability of tests (simple, safe and valid methods, knowledge of 
distribution of test results across social groups, defi nition of threshold values, 
test acceptable for the public, coordinated approach of testing and further 
treatment)  

•    the available therapeutic options (effective treatment, improved outcome 
prognosis due to early treatment)  

•    the quality of prevention programmes   (availability of high quality evidence 
from randomized controlled trials (RCTs) for effectiveness in reducing 
morbidity and mortality, easily understandable information on the risks and 
benefi ts of screening procedures, evidence for ethical and social acceptability of 
screening measures for both providers and recipients, reasonable cost–benefi t 
ratio (UK National Screening Programme Committee  2012 ; Giersiepen 
et al.  2007 ))      

   (C)     Tertiary Prevention   refers to all those measures that aim to maintain or improve 
the health status of persons who have already fallen ill. This includes, e.g. reha-
bilitation to restore physical functioning as far as possible and to avoid further 
negative health outcomes.     

 Defi ning the right target audience for prevention programmes is diffi cult, as made 
evident by the prevention paradox . The paradox describes the fact that interventions 
aimed at large social groups who are at a low risk of falling ill will overall yield a 
greater positive effect than targeting smaller, high-risk groups. Furthermore, it should 
be noted that even where the benefi t of a prevention programme is signifi cant for an 
entire population, the benefi t to the individual is often very small (Rose  1992 ). 

 There has been controversial debate over the use of some primary prevention 
programmes, especially vaccination campaigns and cancer screening. Problems 
which arise in this context are, e.g. unnecessary treatment, fi nancial interests of 
actors, and the role of pharmaceutical companies (Giersiepen et al.  2007 ). In par-
ticular, there have been discussions over the usefulness of specifi c cancer screening 
programmes (in the case of breast, bowel, and cervical cancer) (Truog  2009 ; Lancet 
(editorial)  2009 ), and the diagnosis of psychological conditions such as depression, 
schizophrenia, dementia, and ADHD (Koutsouleris et al.  2009 ). With regard to vac-
cination campaigns, there has been considerable disagreement over mandatory 
vaccinations (van Delden et al.  2008 ).  

2.5.1.6     Health Promotion   

 Health promotion aims (i) to increase available resources in the health care sector, 
so as to better cope with physical and psychological health problems and (ii) to 
improve the availability of measures that discourage behaviour which is detrimental 
to individual health and wellbeing. Furthermore, health promotion is concerned 
with the adaption and change of social structures that have negative health impacts. 
The Ottawa Charter  with its strategies of patient empowerment  and the strengthening 
of health literacy , which was discussed above, is of particular relevance to the concept 
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of health promotion (WHO  1986 ). Examples of health promotion in practice include 
support in establishing and running self-help groups or health projects within 
corporate settings. More recently, the creation of incentives to promote healthy 
lifestyles has also gained importance (Schmidt et al.  2010 ). 

 Finally, health promotion includes effective communication of health-related 
topics. Communication strategies are of particular relevance in Public Health, and 
consequently, the same quality standards that are set for other Public Health inter-
ventions should apply. Health communication  encompasses multiple levels, from 
the formulation of written information on specifi c diseases to educational cam-
paigns aimed at the general public (e.g. in the case of HIV/AIDS). Other examples 
include the establishment of health education facilities and counsel provided to indi-
vidual patients – either in person or, increasingly, online – and the facilitation of 
exchange of individual experiences with particular conditions, e.g. via virtual net-
works or databases (Herxheimer et al.  2000 ; Eysenbach et al.  2004 ). 5  

 Despite extensive work on the criteria that evidence-based written health infor-
mation    ought to meet, quality standards for the compilation and use of such infor-
mation in practice are still needed (Bunge et al.  2010 ; Coulter and Ellins  2007 ). 
Communicating health information appropriately remains challenging due to the 
complexity of available evidence and the diffi culty in conveying what signifi cance 
the results of clinical studies have for the individual. Furthermore, the communica-
tion of risks and the unbiased and neutral presentation of information are diffi cult 
areas that Public Health must address (Gigerenzer and Gray  2011 ). 

 This introduction to theory and practice of Public Health has inevitably been 
limited to a few of the discipline’s many aspects. We hope that the cited literature 
will provide the reader with a more comprehensive analysis.       
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3.1            Introduction 

 Few concepts are as fundamental to the evaluation of public health policy as that of 
paternalism. The modern welfare state as such may be seen as an infringement on 
individual liberty from a libertarian perspective. Even the social liberal, however, 
who sees no problem in taming market forces for the good of all, typically fi nds 
much more problematic the promotion of population health through regulation of 
private life-style choices. Against this background, the promise of libertarian pater-
nalism to greatly improve people’s health by making their everyday decisions more 
conducive to health, without affecting their liberty, is rather spectacular. 

 No moral or political argument is defended in this essay. Instead, the focus is 
on the concepts of paternalism and libertarian paternalism, and how they can be 
understood in ways which are fruitful for moral and political debate, whatever one’s 
normative commitments. In particular, the focus is on the normativity of these 
concepts – i.e. whether or not they are in themselves normative or non-normative 
(descriptive), and in what sense. 

 Moral and political debate typically takes place against a conceptual back-
ground that is taken for granted. Even technical terms such as paternalism and 
libertarian paternalism are often simply assumed to be clearly delimited and 
well understood. The truth is that different people use these terms with different 
meanings in different contexts. Anyone involved in evaluating public health 
policy, whether to defend it to the public, to question it in parliament, or to dis-
cuss the details of its proper implementation within some government agency or 
organization, would do well to consider what the terms paternalism and libertar-
ian paternalism may most fruitfully mean, in order to better understand other 
people’s arguments and in order to better formulate one’s own. By “better” here, 
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I do not mean strategically effective in the short term, but theoretically sound 
and thus useful in promoting mutual understanding and honest debate. 

 I will fi rst provide a short sketch of the concepts of paternalism and libertarian 
paternalism as they have been developed in scholarly debate. I will then give an 
even shorter description of what I mean by normative concepts in this context. Next 
follows a more detailed discussion of the debate on the proper defi nition of paternal-
ism, especially in terms of the normativity of the concept. This discussion, impor-
tant in its own right, will then be used to shed light on the more recent concept of 
libertarian paternalism. Before concluding, I will provide two illustrations to further 
clarify the conceptual approaches surveyed.  

3.2     Background 

 Much contemporary philosophical debate on paternalism takes as its starting point 
John Stuart Mill’s   On Liberty  ( 1859 ). Mill did not himself use the term paternalism, 
but famously formulated the principle that, “the only purpose for which power can 
be rightfully exercised over any member of a civilized community, against his will, 
is to prevent harm to others. (chapter    I, 9th paragraph)”. This principle has since 
become known as the harm principle. 1  Interest in this aspect of Mill’s philosophy 
was reignited by the debate between H. L. A. Hart and Patrick Devlin over the rela-
tionship between law and morality, and the proposal to decriminalize private homo-
sexuality in the UK in the late 1950s. Hart ( 1963 ) made a point of distinguishing 
legal moralism – “to enforce positive morality” – from paternalism – “to protect 
individuals against themselves” (p. 31). Hart rejected moralism (and so Devlin’s 
rationale for keeping homosexuality criminalized), but accepted paternalism. His 
main argument for paternalism was that “choices may be made or consent given 
without adequate refl ection or appreciation of the consequences; or in pursuit of 
merely transitory desires; or in various predicaments when the judgment is likely to 
be clouded; or under psychological compulsion; or under pressure by others” 
(p. 33). As a result, Hart argued, people make choices that harm themselves, and 
when they do we should sometimes stop them for their own good. 

 Our understanding of the many ways in which we are products of our environ-
ments has only deepened since Hart’s times. It is no coincidence that Joel Feinberg , 
Mill’s most distinguished follower in the twentieth century, made voluntariness a 
central concept in his critical treatment of paternalism. Feinberg was, in most of his 
writings, a fi erce anti-paternalist, arguing that preventing harm to a person is nor-
mally not a good reason for limiting her liberty, at least not by law ( 1971 ,  1986 ). 
However, Feinberg supported soft paternalism  – the principle that the state may 

1    To be precise, the harm principle sometimes denotes the principle that we may interfere with 
liberty (or exercise power over someone against her will) in order to prevent harm to others, and 
sometimes the more ambitious principle that this is the only acceptable reason to interfere 
with liberty.  
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limit a person’s liberty for her own good when her conduct is insuffi ciently voluntary, 
or if intervention is needed to establish how voluntary it is ( 1986 , p. 12). Feinberg went 
to great lengths to attempt to explain how voluntary is voluntary enough. His criteria 
include basic competence (not an infant or insane or comatose); absence of manipu-
lation, coercion and duress; informedness; and absence of distorting circumstances 
(fatigue, agitation, passion, drugs, pain, neurosis, time pressure) (p. 115). When we 
fall under the threshold of suffi ciently voluntary, we are not in tune with what 
Feinberg sometimes calls our “true self”, and so restraining our non-voluntary 
actions is not really limiting  our  liberty ( 1986 , p. 12). 

 Other authors have developed the idea of soft paternalism (e.g. Hodson  1977 ; 
VanDeVeer  1986 ) and it is now generally thought that such paternalism is compat-
ible with a liberal normative outlook. Several authors argue that even hard paternal-
ism – i.e. benevolent interference with voluntary choice – can be justifi ed on a 
liberal basis if the motive is to secure the person’s long term liberty or autonomy 
(Dworkin  1972 ; Kleinig  1983 ; Sneddon  2001 ; Husak  2003 ), though with this 
Feinberg would certainly disagree, and probably Mill as well (though he famously 
rejected voluntary slavery as incompatible with the very idea of liberty). Feinberg 
was ambivalent about calling his position soft paternalism, stating that he would 
have preferred “soft anti-paternalism” if the competing term was not already well 
established ( 1986 , pp. 15–16). 

 Libertarian paternalism , introduced in a 2003 article by Richard Thaler  and Cass 
Sunstein and discussed more widely since the publication of their book-length 
defence in 2008 (new edition 2009), resembles soft paternalism in some ways. 
However, while soft paternalism is based on observations of well-known obstacles 
to voluntary choice such as compulsion, lack of information, and extreme emotions, 
libertarian paternalism is based on observations of more subtle psychological mech-
anisms. A large and growing body of research in psychology and behavioural eco-
nomics shows that the decisions people make are heavily infl uenced by such 
seemingly irrelevant factors as what is the default alternative, how the alternatives 
are described (framing), and even by obviously arbitrary comparison points (anchor-
ing). People also display apparently irrational preferences and beliefs such as a 
general preference for the status quo, aversion to losses relative to gains, unrealistic 
optimism, overconfi dence, and regularly mistaking random patterns for non- random 
ones (for an overview of this research, see Kahneman  2011 ). 

 In the spirit of soft paternalism, we might conclude from this behavioural 
research that, to the extent that decisions are affected by these psychological mecha-
nisms, they are not truly our own and so can be overridden without interference with 
our liberty. However, this is not the conclusion drawn by the advocates of libertarian 
paternalism. Instead, they propose that since these psychological mechanisms affect 
what choices are made, we may as well make sure that they tend to promote physi-
cal, economical, and mental well-being. This can be achieved by active design of 
the choice situation. The proponents argue that this does not limit our freedom to 
choose, since no alternative is blocked or removed and no one is forced to change 
her preferences. In sum, while based on similar observations about the defi ciencies 
of human decision-making, soft and libertarian paternalism have quite different 
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implications. Soft paternalism allows outright interference with insuffi ciently vol-
untary choice (including physical coercion and legal prohibitions). Libertarian 
paternalism allows only active design of choice situations, which is allegedly not 
interfering at all. 

 The connection between traditional anti-paternalism, soft paternalism, and 
libertarian paternalism can also be highlighted by noting what view of the deci-
sion-maker and her preferences is linked with each approach. Mill mentions in pass-
ing that his principle is only intended to apply to people “in the maturity of their 
faculties” (chapter I, 10th paragraph) or of “the ordinary amount of understanding” 
(chapter IV, 3rd paragraph), but in the main disregarded the frailties of the human 
psyche, assuming that adults normally act on their settled preferences. Feinberg, in 
contrast, had a deep understanding of many of the ways in which we are affected by 
choice situations. However, he assumed in a Millian fashion that generally compe-
tent people have settled preferences that direct them to the extent that they are free 
from voluntariness-reducing circumstances. The point that Thaler and Sunstein 
have driven home is that because of the great impact of such things as default rules, 
starting points, and framing effects, most of the time we simply have no preferences 
independently of the choice situations we face.  

3.3     Normative Concepts 

 There are many ways in which a concept can be normative. I propose that calling a 
concept normative most often means either of two things. First, a concept can be 
 normatively relevant   in the sense that whether or not something falls under this 
concept affects, to some degree, what we ought to do or how things ought to be. This 
does not require that the concept is defi ned in normative terms. Whether or not a 
concept is normatively relevant is context-dependent. For example, what gender 
someone belongs to is often not normatively relevant but it is relevant when accept-
ing applications for an exclusive mentoring program for women (perhaps set up to 
address structural inequality between the genders). Because of this context- 
dependence, it makes no sense to say quite generally that a concept is normatively 
relevant. I will, however, use the idea of  non-normative   concepts, meaning concepts 
that are almost never normatively relevant, though since there will always be at least 
hypothetical exceptions, the lack of normativity is really a matter of degree. 

 Second, a concept can be  normatively charged   in the sense that whether or not 
something falls under the concept always counts for or always counts against doing 
that thing or being that way, if it counts at all. For example, the concept of harming 
may be negatively normatively charged in the sense that if something is harming, 
that always counts against doing that thing or having things that way. The qualifi ca-
tion “if it counts at all” is needed because in many normative theories some con-
cerns have priority and so make other concerns irrelevant, even though these other 
concerns would typically be relevant. For example, in some moral theories, oath- 
breaking is absolutely forbidden. In such theories, if an action both harms someone 
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and means breaking an oath, then the action is forbidden just because it is an oath- 
breaking; the harming is irrelevant. Even in such theories, however, if harming is 
negatively charged it can never become positive in the sense that it counts in favour 
of an action that it harms someone. In contrast, a concept that is merely normatively 
relevant may matter in different ways depending on the context. For example, that a 
person has a certain gender may obviously count either for or against treating her in 
some way, or be normatively neutral. 

 A concept’s normativity is one of its properties. Establishing that a concept is or 
is not non-normative or normatively charged is to restrict its domain along one 
dimension. It is not to give a precise defi nition, but it is to delimit what defi nitions 
may be correct. For an analogy, establishing that a chair is a functional object 
restricts what defi nitions may be correct. Correct defi nitions cannot cover chair-
like objects constructed for display only. However, what is the correct precise defi -
nition of the concept chair is still an unsettled matter. Similarly, establishing that 
paternalism is a negatively charged concept is not to give a precise defi nition, but it 
is to establish that correct defi nitions cannot cover behaviour that is morally 
unproblematic. 

 In the following, I will investigate paternalism and libertarian paternalism as 
properties of actions or policies. Both concepts could alternatively be understood as 
moral or political principles. Few people call themselves, or even others, “paternal-
ists”, unless in a pejorative sense in the public debate. Paternalism is something you 
may accept, but it is not a political philosophy. Libertarian paternalism, in contrast, 
is to some extent a political principle that I have already compared to the moral- 
political principles of anti-paternalism and soft paternalism. However, we may also 
say that a policy is libertarian paternalist, not in the sense that certain people endorse 
it, but in the sense that it has certain properties in and of itself. It is in this non- 
principle sense that I will treat libertarian paternalism. Policies are libertarian pater-
nalist policies in virtue of their content or aims, people or political principles may 
perhaps be libertarian paternalists in a derived sense to the extent that they endorse 
such policies. 

 While I talk throughout of normative and non-normative concepts rather than 
moral and non-moral, I will focus on normativity in the sense of moral relevance 
and moral charge – i.e. relevance and charge related to moral oughts.  

3.4     The Concept of Paternalism 

3.4.1     For and Against a Non-normative Approach 

 In the contemporary debate on the most adequate defi nition of paternalism, authors 
disagree on whether or not the concept is normative, and in what sense. At one 
extreme, Donald VanDeVeer ( 1986 ) considers it an advantage of his defi nition that 
paternalistic behaviour need not be morally problematic in any way (e.g. p. 35). His 
defi nition is, abbreviated, that behaviour is paternalistic if it aims to benefi t a person 
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contrary to her current preference, intention, or disposition (p. 22). To exemplify, 
people may prefer not to be told that their smoking is harmful and so providing this 
information for their benefi t is paternalistic. However, if the information is provided 
in a non-intrusive and neutral way, one may reasonably claim that such provision is 
not morally problematic. There are many cases in which paternalistic behaviour 
does raise moral issues, but, VanDeVeer argues, this is because it involves some 
presumptive wrong over and above the paternalism. 

 VanDeVeer presents this argument in favour of his approach: “If we wish 
to avoid begging the moral question (by simply assuming or supposing an act is 
wrong in labelling it ‘paternalistic’) we need to identify a morally neutral defi ni-
tion” (pp. 16–17). This claim, however, is too strong. Even if paternalism is morally 
wrong by defi nition, we can still argue rationally about whether or not anything is 
paternalistic in this sense. The labelling can, in other words, involve much more 
than a simple assumption of wrongness. VanDeVeer points out that there are many 
value-laden terms in our language, exemplifying with a long line of pejorative terms 
such as ‘bastard’ and ‘redneck’ (p. 16). However, there are also more theoretically 
interesting value-laden terms, such as ‘justice’ and ‘betrayal’. Even if, by defi nition, 
justice is good and betrayal is bad, this does not exhaust the discussion of these 
important concepts, nor does it necessarily beg any moral questions. 

 Gerald Dworkin ( 2010 ) takes a less categorical stand in favour of a non- normative 
approach, stating in his  Stanford Encyclopedia of Philosophy  entry on Paternalism 
that, “[a]s a matter of methodology it is preferable to see if some concept can be 
defi ned in non-normative terms and only if that fails to capture the relevant phenom-
ena to accept a normative defi nition.” Dworkin presents no further argument for this 
position. I believe the standard rationale for preferring non-normative defi nitions is 
a belief that it makes normative discussion tidier and so more fruitful. If we can fi rst, 
the thinking goes, agree on which things are which, we will then be in a better posi-
tion to clarify our normative disagreements and perhaps even resolve them. Though 
this sounds reasonable, I propose that it is somewhat naïve and not well suited to the 
issue at hand. 

 Any defi nition of a moral-political concept is bound to be controversial. This goes 
for normative as well as non-normative defi nitions. Much discussion on the concept 
of paternalism appeals to linguistic intuitions. For example, in Bernard Gert and 
Charles Culver’s much quoted ( 1976 ) article on the defi nition of paternalism, the 
authors list a number of cases that they take to be obvious examples of paternalism, 
presumably in force of the linguistic reactions we have to those cases, simply 
‘feeling’ or ‘seeing’ that they must involve paternalism, quite independently of 
the clearly normative defi nition that the authors then present to accommodate the 
listed cases. Needless to say, these cases have led to much discussion and there is no 
sign that even proponents of non-normative defi nitions are about to agree on one. 
The preparatory establishment of a non-normative defi nition has never been com-
pleted and so stands in the way of normative discussion rather than facilitating it. 

 More to the point, the concept of paternalism is especially ill-suited to non- 
normative defi nitions. We are interested in this concept precisely because of its 
alleged normative properties. Authors like Mill and Feinberg denounce paternalism 
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more or less categorically. It would be convenient if we could fi nd a non-normative 
description of the focus of their concern, but since this is embedded in values like 
liberty, autonomy, individuality, and sovereignty, such a description would be hard 
to come by even under more favourable epistemic circumstances. 

 Our linguistic intuitions may tempt us to regard some public health policies as 
paternalistic even though they are morally unproblematic. This fact seems to point 
in the direction of a non-normative concept. For example, the smoking information 
policy mentioned in connection with VanDeVeer’s defi nition above may seem 
paternalistic. Or, for a more private example, borrowed from Dworkin ( 2010 ), it 
may seem paternalistic for a dying person to bequeath money to a benefactor for use 
in a third person’s best interest, instead of bequeathing it directly to that person. 
However, linguistic intuitions are neither consistently shared, nor even consistent 
within each person’s linguistic universe. I would be prepared, for example, to count 
both these instances as non-paternalistic, though perhaps paternalism-like in certain 
respects. 

 As far as I can tell, ‘paternalism’ has no distinct descriptive meaning in everyday 
conversation, nor in some specialized fi eld or profession. The etymology of the 
word (Latin  pater  for ‘father’) supports characterization along the lines of treating 
someone as a (good) father would treat a child. In moral and political discussions of 
paternalism, however, we are mainly interested in benevolent interference, not in 
material provision or other areas of parenthood. Paternalism is a term of art and we 
should defi ne it to serve our purposes rather than our intuitions. These purposes are, 
I suggest, mainly to understand and critically evaluate the traditional liberal resis-
tance to some forms of benevolent involvement in other people’s lives. 

 Like most authors, both Dworkin and VanDeVeer are mainly interested in the 
normative aspects of paternalism. While VanDeVeer strongly prefers a non- 
normative conceptual approach, he devotes most of his investigation to those cases 
of paternalism that involve a “presumptive wrong”. Dworkin leaves it an open ques-
tion whether or not his own analysis is normative, and proposes that we, “decide 
upon an analysis based on a hypothesis of what will be most useful for thinking 
about a particular range of problems”. I propose that almost all such analyses will 
be normative in some sense, though there may be exceptions.  

3.4.2     For and Against a Normatively-Charged Approach 

 In the political debate, the term paternalism is often used in a pejorative sense – pater-
nalism is assumed to be unacceptable, without further argument. It is perhaps this 
form of normative approach that inspires VanDeVeer’s critique. In the philosophical 
and bioethical debate, a common approach is to assume, somewhat more cautiously, 
that paternalism is morally wrong unless certain conditions are fulfi lled (e.g. 
Dworkin  1972 ;    Kleinig  1983 ). In public health ethics, a similar assumption under-
lies several infl uential treatments of the justifi ability of coercive public health 
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measures, which are typically paternalistic, though not always described using that 
term (e.g. Kass  2001 ; Upshur  2002 ; Childress et al.  2002 ). 

 One way to understand this widespread assumption is in terms of the conceptual 
assumption that paternalism is negatively normatively charged. This means that the 
fact that, for example, a public health policy is paternalistic always counts against 
that policy (and this is part of what it means for the policy to be paternalistic). This 
is consistent with the possibility that some other property of the policy, such as its 
great benefi ts in terms of population health, outweighs the negative charge. 

 Seana Shiffrin ( 2000 ) has more explicitly proposed what seems like a normatively- 
charged defi nition of paternalism, arguing that, “paternalist doctrines and policies 
convey a special, generally impermissible, insult to autonomous agents” (p. 208). 
One of the conditions in Shiffrin’s defi nition is that paternalistic behaviour towards 
a person B is “directed at B’s own interests or matters that legitimately lie within B’s 
control” (p. 218). Despite the disjunctive formulation, B’s interests are supposed to 
be among the things that B should have control over. Therefore, paternalism always 
involves controlling what someone else should control, which seems morally wrong. 
Shiffrin does not, of course, claim that paternalism is always morally wrong, all 
things considered. Parts of her argument indicate, however, that the fact that some 
behaviour is paternalistic always counts against it, morally speaking (that paternal-
ism is, as she says, “ pro tanto  morally problematic” (p. 220, footnote 25)). 

 The normatively-charged approach to paternalism rests on a strong commitment 
to autonomy or some such liberal value. However, since paternalism is not merely 
an infringement of autonomy, if it even necessarily is such an infringement, this 
background value is not suffi cient to explain the negative charge. In fact, the norma-
tively charged approach is seldom explicitly defended (Shiffrin is an exception). 

 One advantage of the normatively-charged approach is that it directs our atten-
tion towards the moral controversy involved in paternalism. However, as it stands 
this approach means that people who disagree on the moral status of paternalism 
will disagree on the nature and even existence of paternalism. Those who fi nd quite 
acceptable what Shiffrin and others call paternalism will have to claim that there 
exists no paternalism. This may often be conceptually impractical or confusing, 
especially when the assumption is implicit. It is also conceptually radical, since it 
implies that the substantial number of authors who think that they think that pater-
nalism both exists and is acceptable must be mistaken. 

 Sometimes, paternalism is discussed as if Mill’s views, or some other set of lib-
eral views, defi ned the very concept. This suggests that the normatively-charged 
approach could be relativized in the sense that we take an essential property of pater-
nalism to be that it is  held to be  morally wrong by some relevant class of people. 
This approach would have the appealing consequence that talking about paternalism 
simply is talking about certain positions, which we may then endorse or dispute. As 
this is just what we normally do when we debate normative issues, there would be 
no separate question of the nature of paternalism. Notwithstanding this advantage, 
the approach is probably too subjective. In referring to Mill’s views, we typically 
suppose that Mill successfully identifi ed something – paternalism – that can be 
defi ned independently of his discovery or description. To allow the description to 

K. Grill



35

defi ne what is described is to put the cart before the horse and implies for example 
that if Mill was inconsistent in his views, the concept itself is inconsistent. 

 While both the objective and the subjective versions of the normatively-charged 
approach point our attention in the direction of an (alleged) moral wrong, they say 
very little about this wrong. Full understanding of the concept of paternalism, on 
this conceptual approach, need not reveal anything about  why  it is (held to be) 
wrong, nor why many people fi nd paternalism quite acceptable in many cases. The 
third approach I will consider is an attempt to provide more normative substance, 
without excessively radical and impractical conceptual consequences.  

3.4.3     A Value-Focused Approach  

 Shiffrin is unusually thorough in explaining the particular moral wrong involved in 
paternalism, in terms of the insult it delivers to a person’s autonomous judgment 
and agency. Such explication of values is at the heart of an alternative approach that 
I will call the  value-focused  conceptual approach. 

 Unlike typical candidates for negatively normatively-charged concepts, like cru-
elty, deception, and unfairness, paternalism is almost universally thought to involve, 
essentially, the promotion of some good, or at least the honest intention to promote 
some good. Shiffrin’s defi nition is a notable exception to this norm. She is led to the 
normatively-charged approach by her unorthodox position that paternalism need 
involve no benevolence. On some other, libertarian-leaning accounts, the paternal-
ist’s aim for good is thought of as a bad excuse, or as a further insult on top of the 
interference, with the assumption that no real good will come of it. Such under-
standings too fi t nicely with a normatively-charged defi nition. However, the most 
interesting ethical problems in this area arguably arise when the aim to benefi t is 
effective or at least likely to be effective. From a policy perspective, policies that 
interfere with people’s liberty and do no good are obviously to be avoided, while 
policies that interfere with people’s liberty and promote their health or other inter-
ests raise diffi cult questions. 

 Several contemporary defi nitions of paternalism try to capture the confl ict 
between interference and benevolence. For example, David Archard ( 1990 ) pro-
poses that the core of paternalism is “the usurpation of one person’s choice of their 
own good by another”. According to Archard, this usurpation is not always even  pro 
tanto  morally wrong. It is rather that, “we have duties to promote the well-being of 
others, but we also have a duty – at least on the standard anti-paternalist account – to 
respect the choices of others.” (p. 41–42) In other words, paternalism involves a 
confl ict between two duties and the justifi ability of paternalistic action and policy 
depends on how those two duties are balanced against each other. 

 This points to a middle way between non-normative and normatively-charged 
defi nitions. The concept of paternalism may essentially involve two confl icting 
duties or values , where one has to do with respect for liberty or autonomy and the 
other has to do with promotion or protection of things like health, happiness, security, 
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fi nancial well-being, or even achievement, self-fulfi lment, and other aspects of the 
good life quite generally. 2  Indeed, the good can even include long-term liberty and 
long-term autonomy, which are threatened by the agent’s free and autonomous 
choice or action in the present. When this confl ict is resolved in favour of overall 
good, or wellbeing, at the expense of present liberty, we have an instance of pater-
nalism. To denounce paternalism is to hold that such confl icts should never be 
resolved in that way. The concept as such, however, carries neither a positive nor a 
negative charge. 

 The value-focused approach clearly distinguishes paternalism from other norma-
tive concepts. Various proposed defi nitions can now be interpreted as attempts to 
capture more precisely the nature of the values that confl ict, as well as the way in 
which they confl ict. Two values confl ict in an objective sense when they cannot both 
be realized or fulfi lled. In this objective sense, paternalism is the promotion of good 
at the expense of liberty, regardless of anyone’s thoughts, intentions, or feelings. 
Most authors hold that paternalism must involve a motive or intention to promote 
good at the expense of liberty. This means the confl ict is more subjective or inten-
tional. Arguably, evaluation of laws and policies should more often be focused on 
objective effects, while evaluation of behaviour may perhaps be focused on motives 
as well as intentions. The value-focused approach can accommodate both of these 
varieties (as can the normatively-charged approach). 

 For a very subjective take on the confl ict of values, we could say that it is pater-
nalism if someone attempts to promote what she thinks is a person’s good, by limit-
ing that person’s freedom, even if she does not in fact do any good. It could also be 
paternalism if, conversely, someone promotes a person’s good by means which she 
thinks limit the person’s freedom, even if they do not in fact do so. Somewhat sur-
prisingly, it is almost standard practice to defi ne paternalism along these lines. Both 
VanDeVeer’s and Archard’s explicit defi nitions say that paternalism involves inter-
ference only in the sense that the agent believes that she will act contrary to the 
person’s preference (VanDeVeer) or diminish her choice (Archard), regardless of 
whether or not she actually does so (another infl uential example is Gert and Culver 
 1976 ). However, I believe that this is a weakness of these defi nitions, which should 
be corrected. Some of the surrounding discussion suggests that VanDeVeer and 
Archard think that paternalistic behaviour must at least aim to do something that is 
in fact interfering (as opposed to something that is completely innocuous but that 
the agent in her possibly confused state of mind dreams up to be interfering). 
However, I propose that even such slightly less subjective paternalism, when com-
pletely ineffective, is irrelevant to the evaluation of public policy. 

 If anyone should hold that liberty is not a value, she must, if the objective value-
focused approach is accepted, claim that paternalism does not exist. This might 

2    In the following, I will for simplicity talk only of values, and not of duties, with the assumption 
that “value” may refer either to good things as such (which should be promoted according to 
various moral theories incorporating a consequentialist element) or to duties relative to these good 
things (fi guring in deontological moral theories).  
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seem to lead to the same radical and impractical terminology that I said would 
follow from the normatively-charged approach objectively understood. However, 
most people do fi nd liberty valuable, even though they may fi nd other values more 
important. 3  Those who insist that liberty is not even a rather trivial value are cer-
tainly fewer than those who insist that paternalism is sometimes morally right. The 
objective value-based approach, therefore, will not confuse or limit our normative 
language to the same extent as the objective normatively-charged approach. 

 It is possible to hold that well-being has no value, I suppose, though this seems 
very exotic. Authors who are opposed to government benevolence typically believe 
either that such benevolence does no good or that what good it does is outweighed by 
accompanying bad. Of course, the fi rst group of authors often want to label alleged 
but ineffective well-being-promoting government activities “paternalism”. This is 
not possible on the objective value-focused approach, since such activities do not 
involve any positive value. In this sense, the objective value-focused approach is 
radical – policies that are trivially undesirable because they have no positive effects 
are not paternalistic. This is an immediate and unavoidable consequence of delimit-
ing the concept to what is arguably the normative core of paternalism – the confl ict 
between on the one hand respect for liberty and autonomy and on the other hand the 
protection and promotion of well-being. There can be such a confl ict only if there is 
something for liberty to be in confl ict with. I suggest that limiting the use of “pater-
nalism” in this way does not cause much conceptual confusion, but merely deprives 
critics of misconceived government policy of a theoretical-sounding pejorative term.   

3.5     The Concept of Libertarian Paternalism 

 The concept of paternalism has been formed over a long period of time as part of the 
process of understanding the confl ict between individual liberty and benevolence, 
and the traditional liberal insistence that the former take priority. In contrast, the 
term ‘libertarian paternalism’ was introduced in an academic article in 2003. The 
authors, Richard Thaler and Cass Sunstein, present libertarian paternalism both as a 
political position or principle and as a form of policy strategy. The strategy, as noted 
above, is focused on exploiting predictable human biases and other irrational ten-
dencies to design choice situations in ways that promote wise choices. This strategy 
seems both practically useful (as indicated by the interest at the highest levels of 
government both in the US and in the UK) and philosophically interesting (as indi-
cated by the academic interest among legal scholars, economists, and, more recently, 
philosophers). Since Thaler and Sunstein do little to specify the concept of libertar-
ian paternalism, and since many of their examples seem to contradict what they do 
say in the way of specifi cation, the concept is rather open to interpretation. This is 

3    I assume that utilitarians can hold, with Mill, that liberty is a value, instrumental to utility or an 
aspect of utility.  
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of course potentially problematic, as people debate the strategy with no clear view 
of what it is. As possible remedies, I will now consider how the three conceptual 
strategies that have been proposed for understanding paternalism may be applied to 
libertarian paternalism. 

3.5.1     The Non-normative Approach 

 Like paternalism, libertarian paternalism is very much a political-philosophical 
concept, to be used in normative, political debate. Just as with paternalism, however, 
we may consider whether the concept as such is normative or non-normative. 
According to Thaler and Sunstein, libertarian paternalism is paternalism in the sense 
that, “it attempts to infl uence the choices of affected parties in a way that will make 
choosers better-off.” (Sunstein and Thaler  2003 , p. 1162; cf. Thaler and Sunstein 
 2009  p. 5). It is libertarian in the sense that it aims to ensure that, “people should be 
free to opt out of specifi ed arrangements if they choose to do so.” ( 2003 , p. 1161; 
cf.  2009  p. 5) The possibility to opt out is said to “preserve freedom of choice ” 
( 2003 , p. 1182), i.e. to be “liberty-preserving” ( 2009 , p. 5). This can be understood 
non-normatively – that an action or policy aims at improvement and ensures opt-out 
possibilities need not be either morally problematic or morally benign. 

 I argued above that a non-normative approach is ill-suited to the concept of pater-
nalism, because this concept is strongly tied to traditional liberal denunciation. 
Something of the opposite is true for libertarian paternalism. The strategy is put 
forth as a non-intrusive and therefore unproblematic form of benevolent policy- 
making. I will discuss this claim and some critique below in considering a value- 
focused approach. However, I suggest that what makes libertarian paternalism 
interesting is to a large extent the novel strategies proposed for infl uencing choice 
by non-rational means, that is by exploiting (in a non-pejorative sense) people’s 
biases, misconceptions, and predictable, irrational responses to irrelevant aspects of 
choice situations. Luc    Bovens ( 2009 , p. 209) similarly suggests as a defi ning char-
acteristic of libertarian paternalism that “some pattern of irrationality is being 
exploited”. 4  Thaler and Sunstein often have a wider focus than this, recommending 
all sorts of policies that will improve choices, including providing relevant informa-
tion (which for Mill and others is paradigmatically non-paternalistic). However, it is 
the non-rational infl uencing that is more novel and typical of the strategy. A possi-
ble non-normative understanding of libertarian paternalism, therefore, is ‘benevo-
lent non-rational infl uence’, or perhaps, more narrowly, benevolent non-rational 
infl uence that does not make any alternative inaccessible or too diffi cult to pick – i.e. 
‘mild benevolent non-rational infl uence’. 5  

4    Bovens mostly talks of “nudge” rather than “libertarian paternalism” but means the same thing by 
these terms.  
5    This is perhaps still too wide, since it would seem to include subliminal advertising, which Thaler 
and Sunstein reject ( 2009 , p. 247). In rejecting subliminal infl uence, Thaler and Sunstein refers to 
what they call a publicity condition, which would exclude “invisible” manipulation. Perhaps some 
such transparency condition should complement the non-normative specifi cation.  
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 The meaning of “benevolent” here is ambiguous. We know from the debate on 
the defi nition of paternalism that it is notoriously diffi cult to determine even in the 
abstract whether a policy aims to benefi t only the people directly targeted or also 
others, and, if so, to what degree. Libertarian paternalism could either inherit this 
diffi culty or the restriction to the chooser’s interests could simply be dropped, 
allowing the benevolence to be directed at anybody, the chooser and/or others. 
Though Thaler and Sunstein say the strategy aims at making choosers themselves 
better off, some of their policy proposals (such as presumed consent to organ dona-
tion ( 2009 , p. 179)) are aimed exclusively at benefi ting people other than the tar-
geted choosers. One reason to keep the distinction, however, is that some authors 
fi nd it more morally problematic to infl uence choice for the sake of the chooser. 
This is not to allow this alleged moral problem to defi ne the concept, but simply to 
delimit the concept non-normatively in order to simplify normative debate. If we go 
ahead and drop the restriction to the chooser’s interests, of course, the term “pater-
nalism” is arguably less appropriate (though, as noted, Shiffrin’s defi nition does not 
include benevolence). 

 What is the point of a non-normative concept of libertarian paternalism? It may 
be to point out certain public health strategies that are salient because they have not 
been properly recognized and so not properly utilized, or because they are likely to 
be politically feasible, in contrast to other strategies. Whether or not such strategies 
are morally acceptable is, on this approach, another matter.  

3.5.2     The Value-Focused Approach 

 While one virtue of Thaler and Sunstein’s writings is their detailed treatment of 
concrete techniques for constructing choice situations (nudging techniques), they 
clearly focus on these techniques because of their potential to promote well-being 
(including health) without limiting freedom of choice . The claim that libertarian 
paternalism does not limit freedom of choice is what makes it so politically attrac-
tive. This claim has been challenged in several ways. However, a possible concep-
tual approach to libertarian paternalism is to take the claim seriously and accept that 
policies that do limit freedom of choice are not in fact libertarian paternalist. 
Likewise, we may accept the claim that libertarian paternalism promotes well-being 
or at least that it aims to do so. 6  

 These assumptions amount to a form of value-focused understanding of the con-
cept, though not in this case in terms of a confl ict. Libertarian paternalism is, on this 
conceptual approach, essentially the combination of a promotion of good (by avoid-
ing harm or providing benefi t) and the absence of an interference with freedom or 
liberty (at least in terms of choice). Just as with paternalism, these two sides may 
appear on different levels of intentionality – they may be intentions only, effects 
only, or effective intentions. It is libertarian paternalism in a motive sense to aim to 

6    Thaler and Sunstein defend no particular idea of what well-being comprises, but rather refer to 
people’s considered judgment, assuming that people typically prefer to live long and be healthy.  
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promote well-being without limiting liberty. It is libertarian paternalism in an effect 
sense to actually do so. The approach can accommodate these varieties, though as 
with paternalism, motives without effects are hardly relevant for the evaluation of 
public policy. 

 In the case of paternalism, the value-focused approach in and of itself distin-
guishes the concept from other concepts. The value-focused approach to libertarian 
paternalism, in contrast, includes all forms of non-interfering benevolence, includ-
ing providing help upon request. This category of actions is better described simply 
as non-interfering or non-paternalistic benevolence. Even if it sometimes seems that 
Thaler and Sunstein are in fact talking about this wide category, it would be point-
less to attach a new term to this existing concept, except for rhetorical reasons. If 
libertarian paternalism is to be an original concept, it needs some additional non- 
normative content. 

 One possibility is to restrict the concept to non-rational infl uence, thereby picking 
out a subclass of non-interfering benevolence. The point of this hybrid defi nition 
might be similar to what could motivate a purely non-normative approach, only now 
coupled with the specifi cation that the non-rational infl uence in question is liberty- 
preserving. This is to make a normative claim and to back this claim up with a non-
normative specifi cation. This is arguably what Thaler and Sunstein intend to do to the 
extent that they focus on non-rational infl uence. This approach is controversial, rais-
ing the question whether or not any policy can be libertarian paternalist in this sense. 

 I have called this approach value-focused because it is focused on particular 
values – well-being and liberty – and a particular relationship between them. 
However, if this relationship means that one positive value is promoted, with no 
ensuing disvalue, then the concept is at the same time positively normatively- 
charged, since being libertarian paternalist always counts in favour of a policy. 

 With the hybrid approach, as with the non-normative approach, the question 
arises of whether or not to keep the restriction to promoting the chooser’s good in 
particular. If this restriction is dropped, the term “paternalism” is even less appropri-
ate to this approach than to the non-normative approach, since there is by defi nition 
no limitation of liberty, which is an essential property of paternalism on most 
accounts. On the other hand, the term may be motivated because it refers to infl u-
encing techniques that are typically liberty-limiting, though not in this case, or that 
are relevantly similar to techniques which are liberty-limiting. 

 An alternative to the hybrid approach is to look to more specifi c or narrow liberal 
values that may be diminished by libertarian paternalist policies even if these do not 
restrict freedom in the sense of removing alternatives or making them prohibitively 
costly. Because libertarian paternalist polices do not engage the rational processes 
of their targets, but rather exploit shortcomings of rationality, they may be consid-
ered manipulative and/or an aggressive substitution of the chooser’s judgment for 
that of the policy-maker. For example, Mark White ( 2010 ) argues that intentionally 
structuring choice situations in order to promote the presumed interests of choosers 
is manipulative in a way that neither structuring choice situations randomly nor 
structuring them to further one’s own self-interest. Bovens ( 2009 ) suggests that 
libertarian paternalism may prevent the building of moral character and decrease 
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people’s sense of personal responsibility (pp. 214–15). If paternalism essentially 
involves some such disvalue, a value-focused approach that more closely resembles 
the confl ict of values characteristic of paternalism proper would be appropriate. 
However, since critics and proponents disagree on the merits of these charges, and 
since this is a major division in the political debate on libertarian paternalism, this 
strategy is probably too confusing. 

 Some critics, such as White, argue not only that libertarian paternalism has its 
costs, but, much more strongly, that it has no benefi ts. Governments can do nothing 
to improve the well-being of their populations through libertarian paternalist poli-
cies, these critics claim. White, for example, believes that there is no way to know 
what a person prefers unless she has explicitly stated her preference or acted on it, 
and that there is no way to benefi t a person unless we know what she prefers. Since 
libertarian paternalism does not even aim to satisfy such explicit preferences, it can 
yield no benefi ts. Proponents are mistaken, White seems to say, in simply assuming 
that most people are better off alive and in good health. This view is obviously rather 
extreme. However, if benevolence is not desirable, for whatever reason, and manip-
ulation is always undesirable to some extent, then libertarian paternalism is morally 
wrong and so the concept is negatively normatively-charged. 

 Since libertarian paternalism is a new concept and less integral to our moral and 
political worldviews than paternalism, a charged concept is less problematic than in 
the case of paternalism. If, for example, we decide that libertarian paternalism is 
morally unproblematic by defi nition, critics may deny that there is such a thing as 
libertarian paternalism without too much linguistic confusion. 

 In sum, a value-focused approach to libertarian paternalism can either combine 
non-interference and good-promotion, which requires some further non-normative 
content to form an original concept, or combine good-promotion and some contro-
versial disvalue such as manipulation. Either strategy can lead to a normatively- 
charged concept, if it entails the realization of a positive value only, or a disvalue 
only. 

 While Thaler and Sunstein have a tendency to include everything they like under 
the concept of libertarian paternalism, they seem, when they focus on the concept 
itself, to have in mind the hybrid positively-charged approach. Libertarian paternal-
ism is, on this approach, ‘morally unproblematic mild benevolent non-rational 
infl uence’, where at least “mild” may need some further specifi cation.  

3.5.3     A Terminological Note on Libertarianisms 

 As noted above, Thaler and Sunstein consider the term libertarian appropriate 
because the strategy preserves freedom of choice . However, the strategy is aimed at 
improving welfare, an aim that libertarians  typically think is inappropriate for the 
government. There are many other aims that could inform how choices are infl u-
enced by non-rational means. For example, Gregory Mitchell ( 2004 ) has suggested 
that a truly libertarian paternalism would permit infl uencing choice only in order to 
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either improve decision-making competence by various debiasing techniques, or to 
prevent liberty-restricting irrational choices, but not to improve the chooser’s gen-
eral welfare (p. 20). Alternatively, one could aim to maximize autonomy or liberty 
in some sense, perhaps in the form of self-reliance, or to promote a libertarian life- 
style of non-interference with others. Any of these strategies would arguably better 
deserve the name libertarian paternalism. 

 As a terminological matter, therefore, the term libertarian paternalism is unfortu-
nate. We must accept that our terminology is typically determined not by the desir-
ability of theoretical clarity, but by contingent social and political events. Perhaps, 
however, it is not too late to change the term libertarian paternalism. Thaler and 
Sunstein put less emphasis on it in their book than in their earlier articles. In the 
book they talk more about nudging  and choice architecture , which are stronger can-
didates for non-normative concepts (choice architecture may refer to all circum-
stances of a choice or to those which have a non-rational infl uence; nudging is 
changing or shaping the choice architecture). This suggests the possibility of aban-
doning the very concept of libertarian paternalism and speaking only of nudging 
and choice architecture. Some of the conceptual investigation in this chapter may be 
relevant for investigating these related concepts, but not all.   

3.6     Illustrations 

 The conceptual approaches I have discussed can be applied to most moral and polit-
ical concepts. Concepts can be considered non-normative, normatively charged or 
value-focused (where the two latter approaches partly overlap). Which approach 
one adopts naturally determines what one means when one uses the corresponding 
terms. I will now illustrate this by way of two examples, one for each concept. 

3.6.1     Taxing Fat in Food – A Paternalistic Policy? 

 Denmark has recently fi rst introduced and then abolished a special tax on consump-
tion of fat  in food products. Similar measures are being discussed in other countries. 
If someone claims that such a tax would be paternalistic, she may be giving a non-
normative description, for example claiming in the spirit of VanDeVeer that the 
measure is aimed at providing benefi ts and preventing harms, but that it is contrary 
to people’s preferences (VanDeVeer does not discuss group cases so the person 
would have to look elsewhere to fi nd a reasonable specifi cation of what she means 
by “people’s”). Neither of these properties necessarily makes the measure good or 
bad. Though the benevolent aim is typically held to count in favour of the measure 
and the resistance against it, whether or not they actually do so depends on what is 
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the correct moral and political theory. The categorization of the measure as pater-
nalistic says nothing about this, nor about the appropriateness of the measure. 

 It is somewhat obscure why this person would make such a statement, unless she 
thought that the mentioned properties of the tax were indeed morally relevant. She 
may of course wish to point out that the tax has these properties, which other people 
may fi nd morally relevant, without any normative commitments of her own. 
However, there are certainly other properties that people may fi nd morally relevant 
too, and so one is left with the suspicion that the person does fi nd these particular 
properties especially relevant. 

 Now, another person may claim that the same fat tax is paternalistic, but mean by 
this, among other things, that the measure is morally wrong considering its immedi-
ate costs and benefi ts. This means that unless the tax is justifi ed by factors unrelated 
to paternalism (such as raising funds necessary for the operation of the govern-
ment), and unless this tax for some reason avoids a major catastrophe (larger than 
just saving some anonymous life years by improving population health), then the 
tax is morally wrong, all things considered. This second person’s categorization of 
the measure as paternalistic implies a moral claim in addition to the conceptual 
assumption. We can therefore disagree with her in several distinct ways. If we 
accept her terminology but reject her moral claim we must say that the tax is not in 
fact paternalistic. Alternatively, we may object to both her terminology and her 
moral claim, insisting that though the tax is paternalistic, this does not mean that it 
is wrong. Less typically, we may accept her moral claim but reject her terminology, 
which leaves it an open question whether we agree that the measure is paternalistic, 
though we agree that it is wrong. 

 A third person may call the fat tax paternalistic in order to point out that it 
involves a cost in terms of liberty and a likely gain in terms of population health, 
giving rise to a value confl ict. In other words, the categorization can help focus our 
attention on factors relevant for moral evaluation. If we accept this terminology but 
wish to deny that both of these values are involved in this particular case, we can 
object that the person is mistaken, because the tax is not paternalistic. If we reject 
the terminology, we may or may not agree that implementing the tax involves a 
confl ict of values. 

 Needless to say, a debate between these three people over a proposed tax on fat 
in foods would likely be very confusing unless they recognized their differences in 
terminology. Sometimes one may accept whatever terminology one is confronted 
with, in order to avoid conceptual disagreement and be able to focus on more impor-
tant matters. However, this strategy can actually be confusing, since we expect nor-
mative and conceptual matters to be intertwined in moral and political debate. This 
strategy also presupposes that one is aware of what terminology one is confronted 
with, which is often opaque. Therefore, there may be no way around making explicit 
what one takes others to mean by some term, before agreeing to that use for present 
purposes, or declaring how one will use it instead. For most purposes, including the 
fat tax, I believe the value-focused approach of the third person is most conducive 
to fruitful moral and political debate.  
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3.6.2     Regulating Display of Food – A Libertarian 
Paternalist Strategy? 

 While the term “paternalism” is used rather frequently in moral and political discus-
sions, “libertarian paternalism” was recently introduced and it remains to be seen 
whether it will become an established concept or prove more transient. More than 
in the case of paternalism, therefore, it is important to ask whether calling anything 
by this term provides a meaningful and useful categorization (though this may cer-
tainly be asked also in the case of “paternalism” proper). 

 In their book, Thaler and Sunstein introduce the libertarian paternalism strategy 
with the story of a (hypothetical) director of food services for a large city school 
system who realizes that the order and manner in which food is displayed in the 
cafeterias of her schools will have a large infl uence on what the students eat. The 
cafeteria case  is also emphasized in both their 2003 articles (Sunstein and Thaler 
 2003 ; Thaler and Sunstein  2003 ) and is frequently considered a paradigmatic case 
of libertarian paternalism. It would not be diffi cult to instruct directors of public 
schools to implement healthy display plans, without changing what alternatives are 
offered. In fact, this policy could include all public workplaces where cafeterias are 
run by the organization (as opposed to independent entrepreneurs). More compre-
hensively, it would not be diffi cult to encourage healthy food display by private 
businesses. For example, the government could issue certifi cates for participating 
restaurants (and why not supermarkets?) and this certifi cate could be publically 
marketed as a sign of health awareness and social responsibility (or certifi cates 
could entail tax exemptions though this would arguably be less libertarian). 

 What could be the point of calling this form of public health policy “libertarian 
paternalism”? First, it could be a non-normative claim, implying that the policy 
would amount to mild benevolent non-rational infl uence on people’s food choices, 
or rather the encouragement of such infl uencing. Second, it could be a hybrid claim, 
implying that while the policy would amount to mild benevolent non-rational infl u-
ence; this would not limit people’s freedom to choose food as they like. If the 
expected health benefi ts are positive and there are no other negatives directly associ-
ated with the policy, this is claiming that the policy is desirable. More generally, if 
all libertarian paternalism is similar in this respect, the concept as such is positively 
normatively-charged. Third, the point of calling the healthy display policy “libertar-
ian paternalism” could be to point out a value confl ict between, on the one hand, 
promotion of population health, and, on the other, the ensuing disvalue of manipula-
tion, or perhaps some other similar disvalue. If there is such a disvalue and if the 
promotion of population health (by the government) is inappropriate or impossible, 
then this is to claim that the policy is undesirable. More generally, it is to claim 
that all libertarian paternalism is undesirable and so the concept is negatively 
normatively-charged. 

 I believe all three approaches may be appropriate in moral and political debate. 
In order to avoid conceptual confusion, we should ideally have more than one concept. 
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The fi rst use may perhaps be called “nudging”, which sounds less normative than 
“libertarian paternalism”. The third could simply be called “paternalism”, or the 
name of some other value confl ict depending on what value one takes to be compro-
mised. The term “libertarian paternalism”, if it should be used at all, should be 
reserved for the second use, which is more novel and most in line with the intentions 
of its originators.   

3.7     Conclusion 

 Modern anti-paternalists are typically what Joel Feinberg called soft paternalists, 
which means they denounce paternalism only when directed towards suffi ciently 
voluntary behaviour, unless the aim is to make sure that such behaviour is indeed 
suffi ciently voluntary. In the spirit of soft paternalism, the insight that our choices 
are strongly infl uenced by irrelevant details of choice situations could warrant 
benevolent interference with such choices. As a political principle, libertarian pater-
nalism instead only sanctions actively designing choice situations so that they tend 
to produce wise choices, without restricting available alternatives. 

 I have argued that paternalism is a strongly normative concept, intimately linked 
with the traditional liberal denunciation of various types of benevolent involvement 
in other people’s lives, especially by the government. Since there are no inherent 
problems with normative concepts, it is best to accept a normative defi nition of 
paternalism. A normatively-charged defi nition may have its advantages, but in gen-
eral a value-focused defi nition will be more informative and less confusing. A pre-
cise value-focused defi nition will say something about in what sense a person’s 
liberty (or autonomy or some similar liberal value) is diminished by paternalism, 
and in what sense her other interests are promoted. 

 I have argued that there are several fruitful ways to understand the new concept 
of libertarian paternalism. These should be distinguished and preferably used under 
different names, though I do not expect convergence in either conceptual approaches 
or terminology. A non-normative defi nition could be fruitful because it points to a 
form of infl uence that has not been widely used in public health work, at least not in 
its full force, but that could be very useful and could be acceptable because it is 
effective while relatively mild. A value-focused defi nition could be very useful 
because it captures the moral and political controversy the program has stirred. 
A hybrid positively-charged defi nition is arguably what Thaler and Sunstein come 
closest to endorsing. This may be fruitful in identifying useful public health mea-
sures that are morally unproblematic, if there are any such measures.     
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4.1            Introduction 

    Denormalisation has emerged as a possible – if controversial – strategy to infl uence 
health-related behaviours, particularly in the context of anti-smoking initiatives. 
Denormalisation strategies aim to infl uence social norms surrounding the behaviour 
in question, by making the behaviour less visible and reducing its social acceptabil-
ity. The rationale for this strategy is that our behaviour is infl uenced by (our percep-
tion of) prevailing social norms. Making a behaviour less socially acceptable could 
provide a motivation for individuals to change behaviours and may also strengthen 
public support for other public health measures and interventions. 

 However, denormalisation strategies raise ethical issues. The smoking context, 
where denormalisation has become particularly prominent, highlights two con-
cerns. First, denormalisation strategies may contribute to the stigmatisation of 
smokers. Second, smoking – like other behaviours that might be singled out for 
denormalisation – is particularly prevalent among disadvantaged groups, particu-
larly low- income groups. Denormalisation strategies may therefore exacerbate 
already existing burdens, raising concerns about inequalities resulting from the 
adoption of this strategy. 

 This chapter assesses the use of denormalisation strategies for the improvement 
of population health, with particular reference to the two concerns noted above. 
The chapter begins by discussing the emergence of denormalisation as a strategy in 
the anti-smoking context. I then address the two concerns just outlined: stigmatisation 
(and its negative effects) and equality. I suggest that these concerns point to highly 
problematic and potentially counterproductive effects of denormalisation strategies. 
I then consider two approaches – social norms marketing and tobacco industry 
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denormalisation – that could provide more constructive and less problematic 
applications of the denormalisation strategy and that may therefore have a role to 
play in public health.  

4.2     Denormalisation as a Strategy for the Improvement 
of Public Health: The Case of Anti-smoking Initiatives 

 Policies may have unintended effects on social norms that, in turn, affect health 
behaviours. Health warnings on cigarette packs, for example, may not just provide 
information about the consequences of smoking but also signal that tobacco is dif-
ferent from other consumer products – it is not “normal” (Chapman and Freeman 
 2008 ). In some contexts, efforts to portray a particular product in a negative light are 
an intentional response to marketing efforts of companies to present their products 
as desirable and glamorous; for example, denormalising and “deglamorizing” 
smoking through particular campaigns can help counteract such marketing mes-
sages (Koh et al.  2007 ). 

 In the smoking context, the contribution such mechanisms could make to the 
reduction of tobacco use has been recognised and they are now explicitly adopted in 
a number of tobacco control strategies, often under the label “denormalisation”. 
Anne Lavack  defi nes denormalisation  as “all the programs and actions undertaken 
to reinforce the fact that tobacco use is not (and should not be) a mainstream or 
normal activity in our society … urging current smokers to quit, and thereby con-
form with the smoke-free majority” (Lavack  2001 ). Similarly, a policy document by 
the California Department of Health Services describes the idea of what they call 
“social norm change” as an attempt “to indirectly infl uence current and potential 
future tobacco users by creating a social milieu and legal climate in which tobacco 
becomes less desirable, less acceptable, and less accessible” (California Department 
of Health Services  1998 ). 1  

 Denormalisation  has been integrated as a goal in a number of broader anti- 
smoking strategies. It is central to various campaigns in North America (see, for 
example, California Department of Health Services  1998 ; Steering Committee of 
the National Strategy to Reduce Tobacco Use in Canada  1999 ) and Europe (see 
Russell et al.  2009 ). At the global level, the World Health Organization , whose 
Framework Convention on Tobacco Control   has become a central example of global 
tobacco control efforts, has similarly endorsed the denormalisation of tobacco as a 
central aim in anti-smoking efforts (World Health Organization  2008a ). 

1    This strategy has been discussed primarily in the smoking context. However, similar goals may be 
pursued with respect to other health-related behaviours. For example, a policy document published 
by the UK Department of Health calls for a “cultural shift in public attitudes towards the type and 
amount of food eaten and the importance of regular physical activity” (Department of Health  2004 , 
p. x). The focus of this chapter will be on denormalisation in the context of tobacco use; however, 
many of the concerns raised in this paper may also apply to denormalisation strategies used with 
respect to other health-related behaviours.  
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 The general idea underlying denormalisation strategies is that social norms 
infl uence behaviour, through direct and indirect channels. At the most direct level, 
the social unacceptability of smoking can motivate smokers to quit, or reduce their 
tobacco use, to evade the social consequences of being seen as a smoker:

  Unfavorable public sentiment toward smoking may have been functioning as an informal 
social control device that enforces behavioral conformity among smokers. In this sense, 
quitting smoking (or not starting smoking) can be understood as an effort not only to avoid 
hazardous health consequences or legal sanctions …, but also to escape from such psycho-
logical punishments as social isolation or embarrassment (Kim and Shanahan  2003 ). 

   Further, social norms may infl uence what kinds of policies are adopted, which 
then infl uence individuals’ behaviours (Hammond et al.  2006 ; Kim and Shanahan 
 2003 ). For example, the presence of strong anti-smoking norms may facilitate the 
introduction of higher taxes on cigarettes, which then constrain individuals’ smok-
ing behaviour. 

 Different policies can contribute to denormalisation efforts. Smoking restric-
tions, in addition to protecting non-smokers from the harms of environmental 
tobacco smoke, can contribute to denormalisation because they reduce the accept-
ability of smoking (Albers et al.  2004 ; Department of Health and Human Services 
 1991 ); in fact, some commentators regard smoking restrictions as the most effective 
way of denormalising tobacco use (Bell et al.  2010a ; Brown et al.  2009 ). Many 
countries have now adopted legislation that bans smoking in workplaces, restau-
rants and bars (Mackay et al.  2006 ) and, more recently, bans in outdoor spaces have 
also been considered (Chapman  2000 ; Bloch and Shopland  2000 ; Thomson et al. 
 2008 ; Colgrove et al.  2011 ). 

 One mechanism through which smoking bans can contribute to denormalisation 
is by reducing the general visibility of smoking. One study fi nds an association 
between the frequency with which youth observe smoking in different locations and 
the perception that smoking is socially acceptable; the authors conclude by recom-
mending smoking bans specifi cally as a means of reducing the social acceptability 
of smoking (Alesci et al.  2003 ). Smoking bans in bars and restaurants also help 
undermine the association between smoking and exciting lifestyles promoted by 
tobacco marketers (Hammond et al.  2006 ). Thus, smoking bans help establish non- 
smoking environments as the “norm” (Brown et al.  2009 ). 

 In addition, introducing smoking bans can in itself express and promote a negative 
attitude towards smoking and contribute to its denormalisation. As Glantz  suggests, 
“clean indoor air legislation reduces smoking because it undercuts the social support 
network for smoking by  implicitly defi ning smoking as an antisocial act ” (Glantz 
 1987 , my emphasis). The ways in which such bans are communicated can contribute 
further to these effects. For example, Chapman and Freeman suggest that smoking 
bans on fl ights are announced in a way that emphasises that smokers are addicts:

  At the start of every airline fl ight to, from and within Australia passengers are warned via 
onboard announcements that smoking is banned in-fl ight and, evoking memories of warn-
ings given to schoolchildren about toilet-block smoking, an added warning is given that 
they must not smoke in aircraft toilets … When each fl ight ends, it is then seen as necessary 
to remind smokers that they cannot light up until they get outside the airport buildings. 
Again, the subtext of the message is plain: here are desperate addicts counting the seconds 
until they can smoke (Chapman and Freeman  2008 ). 
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   The aim of denormalisation is perhaps seen most clearly in connection with 
media campaigns that aim to change social norms around smoking. For example, a 
recent anti-smoking campaign by the UK’s National Health Service included a 
video advert that depicts a young woman in a bar with a couple of female friends. 
After exchanging glances with a man across the room, he approaches her. As he 
leans in closer to speak to her, his smile disappears and he looks disgusted. He 
points to his (half-full) pint glass to make his excuses and leaves. In the fi nal shot, 
we see the woman, now by herself, smoking a cigarette and looking puzzled, with 
the caption, “If you smoke, you stink”, as well as information identifying the cam-
paign and link to a website (entitled   www.uglysmoking.info    ) for advice on quitting. 
Unlike many anti-smoking ads, this advert provides no information about the health 
effects of tobacco use. Instead, the idea conveyed is that smoking is unattractive 
(“ugly”, as the URL suggests) and will lead to “romantic rejection” (a common 
theme in anti-smoking campaigns; see Goldman and Glantz  1998 ). 

 As Wakefi eld et al. suggest, media campaigns can infl uence individual behaviour 
through a number of different mechanisms. Media campaigns can elicit emotional 
or cognitive responses in individuals exposed to them, affecting individual choices 
directly. In addition, there may be a number of indirect mechanisms. Campaigns 
may encourage discussions about a particular issue within social groups, affecting 
the behaviour of individuals within them. If media campaigns lead to norm change 
within particular networks, this may also infl uence individual behaviour, even 
among those who have not been exposed to the media campaign. Finally, campaigns 
can encourage public discussion and lead to policy changes, resulting in constraints 
on individual behaviour, thus achieving behaviour change indirectly (Wakefi eld 
et al.  2010 ). 

 How effective are denormalisation strategies in reducing smoking rates? Even if, 
as many commentators suggest, denormalisation motivates smokers to quit, motiva-
tion in itself is not suffi cient for cessation: The majority of cessation attempts are 
unsuccessful, and relapse is common (Fiore et al.  2008 ). In a study with smokers 
from Canada, the UK, the US and Australia, Hammond et al. ( 2006 ) fi nd that quit 
intentions were greater for smokers who perceive high or medium levels of denor-
malisation of smoking, and that such smokers were also more likely to have quit 
smoking at follow-up 8 months later. 

 Macro-level data have also been used to assess the importance of social norms 
around smoking. Kim and Shanahan use polling data from different US states to 
estimate public attitudes towards smoking. They fi nd that smoking rates are lower in 
states where public sentiment towards smoking is more negative (Kim and Shanahan 
 2003 ). They acknowledge, however, that such associations do not necessarily indi-
cate a particular causal connection. Perhaps more importantly, this kind of analysis 
cannot confi rm to what extent policies that  increase  negative attitudes towards 
smoking help  reduce  smoking rates, as particularly in the short run smokers may not 
be able to respond to changes in social norms by quitting. The effects of policies that 
affect the social acceptability of smoking are estimated in a different study, which 
draws on indices of the social unacceptability of smoking in different US states. The 
authors of this study conclude that “increasing the social unacceptability of smoking 
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is a highly effective policy tool in reducing consumption” (Alamar and Glantz 
 2006 ). They estimate that if anti-tobacco campaigns could increase social unaccept-
ability of smoking across the country to the levels seen in California (where social 
unacceptability was highest), this would lead to a 15 % decrease in tobacco con-
sumption – similar to the effects that would be expected from a $1.17 increase in the 
price of a pack of cigarettes.  

4.3     Denormalisation and Stigma 

 Perhaps the most important concern about denormalisation strategies is that they 
can contribute to the stigmatisation of those who engage in targeted behaviours. 
Many commentators have voiced concerns about the possible stigmatisation of 
smokers that may result, intentionally or unintentionally, from the pursuit of anti- 
tobacco strategies (e.g. Kim and Shanahan  2003 ; Bell et al.  2010a ). 

 The classical treatment of stigma is Erving Goffman’s  1963 work  Stigma: Notes 
on the Management of Spoiled Identity . Goffman describes stigma  as (evidence of) 
an attribute that marks an individual out as different from, and less than, others; the 
person bearing such an attribute “is thus reduced in our minds from a whole and 
usual person to a tainted, discounted one” (Goffman  1963 ). While in fi elds such as 
psychology and sociology, stigma  has been an important research topic (e.g. West 
and Hardy  2007 ; Major and O’Brien  2005 ; Link and Phelan  2001 ), it has received 
less attention from philosophers. The most notable exception in this context is 
Martha Nussbaum’s   Hiding from Humanity , which considers the concepts of shame, 
stigma and disgust to assess the use of shaming penalties. According to Nussbaum’s 
conceptualisation, stigma can be understood as an attribute that is perceived as not 
“normal”, where “not normal” can refer both to the idea that an attribute is uncom-
mon and the sense that it is deviant or not “proper”: “whoever does not do what 
most people do is treated as disgraceful or bad” (Nussbaum  2004 , pp. 217–8). 

 How close is the conceptual link between denormalisation and stigmatisation? 
Burris argues that denormalisation strategies are very different from the dehumanis-
ing approach that is central to stigmatisation:

  We can make smoking seem undesirable, unglamorous, uncool. I do not advocate an effete 
sensitivity in which even the least whiff of social disapproval of a behavior is seen as 
coercive or stigmatizing. Fear of smoking … may contribute to stigma, but it is not itself 
stigma, and there is no reason not to promote it if we think it will reduce smoking rates. 
(Burris  2008 ) 

   Burgess et al. support Burris’s approach, arguing that the goal of denormalisa-
tion is merely to depict smoking in a negative light, which does not amount to the 
“highly visceral form of social control” that is characteristic of stigmatisation 
(Burgess et al.  2009 ). 

 However, the line between denormalisation and stigmatisation may be harder to 
draw than Burris and Burgess et al. suggest. What is striking is that Lavack’s defi ni-
tion of denormalisation (quoted above) picks out both senses of a behaviour being 
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“not normal” that Nussbaum describes as typical of social stigma: As Lavack  
explains, the denormalisation of smoking reinforces the idea of a “smoke-free 
majority” and that tobacco use is not “a mainstream or normal activity in our soci-
ety” (i.e. it is not the “usual” thing to do) and also the idea that smoking “should not 
be” a normal activity (i.e. it is wrong) (Lavack  2001 ). 

 Furthermore, empirical evidence supports the idea that smokers feel stigmatised 
by many of the denormalisation strategies discussed above. For example, in one 
study, smokers reported that smoking bans made them feel like “lepers” (Ritchie 
et al.  2010 ). Smokers have also reported feeling ashamed about being smokers, and 
that they feel that others regard them as lacking strength of character due to their 
smoking (Kim and Shanahan  2003 ). In a different study, smokers talked about feel-
ings of stigma  when they smoked publicly and the importance of creating an accept-
able social identity as a “considerate” smoker (Phillips et al.  2007 ). In a study by 
Stuber  et al., 38 % of current smokers who participated in the study agreed some-
what or strongly with the statement “Most people think less of a person who 
smokes” (Stuber et al.  2009 ). Explicitly linking smoking restrictions and the stig-
matisation  of smokers, the authors of a US study conclude:

  Cigarette smoking is not simply an unhealthy behavior. Smoking is now arguably consid-
ered a deviant behavior. The stereotypical image of a smoker who greedily … smokes at the 
front of public buildings dramatically symbolizes the status of smokers in this country. 
Smokers are in some sense disqualifi ed from full social acceptance. In other words, they are 
‘stigmatized’. (Kim and Shanahan  2003 ) 

   The denormalisation  and stigmatisation of smoking may have severe negative 
effects on individuals and their health. For example, smokers may be more likely to 
keep their smoking secret and less likely to seek help with cessation (Stuber and 
Galea  2009 ; Stuber et al.  2009 ). Further, it has been suggested that the experience 
of stigmatisation can affect individuals directly, for example by increasing blood 
pressure (Major and O’Brien  2005 ; possible causal pathways between stigma and 
disease in the context of obesity are explored in Muennig  2008 ). 

 An additional, related concern about denormalisation strategies is that they often 
involve campaigns with moral overtones, leading to feelings of shame and guilt in 
those engaging in the targeted behaviour. By focusing on individual behaviour and 
describing it as morally problematic, denormalisation campaigns may also implic-
itly blame those who engage in a certain behaviour for any subsequent ill health. 

 In the smoking context, it is in campaigns that emphasise the harms of smoking 
to others that the moral overtones are felt most prominently. Such harms include the 
health effects of environmental tobacco smoke but also the emotional effects of a 
smoker’s tobacco-related disability or premature death on their children. For example, 
a recent anti-smoking campaign in Australia shows a young boy entering a busy 
train station with what appears to be his mother, who subsequently disappears from 
view. Much of the spot depicts the child becoming increasingly distressed, ending 
with the voiceover, “If this is how your child feels after losing you for a minute, just 
imagine if they lost you for life.” Such campaigns help denormalise smoking by 
portraying its harmful effects on others (Ling and Glantz  2002 ; Goldman and 
Glantz  1998 ). 
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 The emphasis on blame and guilt in anti-smoking initiatives and the values and 
judgements implicit in campaign messages may have signifi cant effects on indi-
viduals and their behaviours. Presenting smokers as morally culpable makes it 
diffi cult to acknowledge the diffi culties individuals face in changing health-related 
behaviours. This could contribute to a sense of personal failure and feelings of 
frustration and self-blame when individuals cannot adopt healthier behaviours 
(Guttman and Salmon  2004 ; Guttman and Ressler  2001 ). Such feelings can make 
behaviour change even harder (Guttman and Ressler  2001 ; Burgess et al.  2009 ) 
and may actually deter individuals from seeking treatment or support (Richards 
et al.  2003 ).  

4.4     Denormalisation, Stigma and Equality 

 In the tobacco context, denormalisation  strategies have also been criticised for exac-
erbating existing inequalities . Given that smoking prevalence tends to be greater in 
low-income groups, many have worried that the increasing denormalisation  of 
smoking (and stigmatisation of smokers) will lead to further burdens for groups that 
are already signifi cantly disadvantaged. In fact, it has been suggested that denor-
malisation has become a viable strategy in the anti-smoking context only since 
smoking became increasingly concentrated among lower socioeconomic groups 
(Bayer and Colgrove  2002 ). Thompson et al. caution that smokers are increasingly 
subject to the “dual stigmatisation” of being both smokers and poor (Thompson 
et al.  2007 ). Similarly, Kim and Shanahan express concern that:

  Those who fail to comply with health behavioral prescriptions are punished through guilt, 
rejection, isolation, and special taxation. Because the punished behaviors are often more 
common among minorities, the poor, and the educationally disadvantaged, such punish-
ments can seem like a regressive social tax. (Kim and Shanahan  2003 ) 

   An important challenge for denormalisation strategies is that social norms may 
vary across subgroups. Thus, smoking may become increasingly unacceptable in 
some groups but remain perfectly “normal” in others. Some of these effects can be 
seen in the smoking context. A recent analysis of data from the Framingham Study 
suggests that there is an increasing tendency for smokers to be connected primarily 
to other smokers. The study also found that “the network became progressively 
more polarized with respect to smokers and non-smokers over the period from 1971 
to 2003, with relatively fewer social ties between these groups” (Christakis and 
Fowler  2008 ). Further, we know that in disadvantaged communities smoking is 
often still the norm and deeply embedded in people’s daily lives and interactions 
(Wiltshire et al.  2003 ). Thus, smokers are often segregated from non-smokers in 
“smoking islands” (Thompson et al.  2007 ). 

 This means that disadvantaged smokers may, in fact, perceive  less  stigmatisation  
than smokers in more affl uent groups, as in their immediate social group smoking is 
more common than in the population as a whole. The empirical evidence on this is 
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inconclusive. One study fi nds greater perceived stigmatisation of smokers and inter-
nalisation of such stigma by smokers among lower socioeconomic status groups 
(Farrimond and Joffe  2006 ); other studies, however, fi nd  less  denormalisation of 
smoking among lower socioeconomic status relative to higher socioeconomic status 
smokers (Hammond et al.  2006 ) and lower levels of stigmatisation of smoking and 
internalisation of such stigma  among groups with lower levels of education and 
among ethnic minority respondents (Stuber et al.  2008 ). 

 What does this imply for denormalisation  strategies, in particular with respect to 
their effects on smokers in “smoking islands”? On the one hand, smokers from dis-
advantaged backgrounds may be more susceptible to the burdens associated with 
denormalisation; however, this might also contribute to improved health behaviours 
in these groups. As Bayer  explains, such effects

  may be inequitable in the near term. But if they work, they may represent a signifi cant 
contribution to the well-being of the very people they burden and on those who might be 
dissuaded from engaging in behaviors that have profound implications for health on a popu-
lation level (Bayer  2008 ). 

   On the other hand, if denormalisation and the experience of stigmatisation are 
less severe among disadvantaged groups relative to more affl uent groups, this may 
also make it less likely that individuals in disadvantaged groups change their behav-
iours. In fact, some research suggests that smokers in disadvantaged communities 
may regard smoking as a form of “resistance” against broader social norms, making 
them less receptive to anti-smoking messages and information about the health con-
sequences of tobacco use (Thompson et al.  2007 ). The empirical evidence does not 
allow any defi nite conclusions about this question. As Schroeder emphasises, it is 
not clear whether it is just a matter of time before broader anti-smoking norms 
spread to the “last bastions of smokers”, or whether the continuing “normality” of 
smoking in their immediate social environment will, in fact, make it harder for these 
smokers to quit (Schroeder  2008 ). 

 However these considerations work out in practice, what also matters from the 
perspective of equality is that even if disadvantaged smokers are protected from 
stigmatisation within their immediate social networks, broader social norms can 
infl uence their opportunities outside these communities. Anti-smoking norms can 
be conducive to forms of discrimination and unequal treatment in various contexts. 
For example, Bell et al. argue that denormalisation strategies are “likely to exacer-
bate [class-based health inequalities] because they enable a political environment in 
which healthcare is increasingly seen as a privilege that smokers have negated the 
‘right’ to access” (Bell et al.  2010b ). Similarly, a number of employers, particularly 
in the US, have now adopted non-smoker hiring policies: those who are found to 
have used tobacco (or to have been exposed to second-hand smoke or are using 
nicotine replacement therapy) can be barred from employment (Voigt  2012 ). 
In the US, a number of companies and hospitals have put such policies in place 
(Houle and Siegel  2009 ), and this approach has also been adopted by the World 
Health Organization  , specifi cally because it can help denormalise tobacco use (World 
Health Organization  2008b ). Such policies can, of course, signifi cantly reduce 
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opportunities available to smokers and decrease the quality of care they receive in 
the health care system. If denormalisation helps to provide the normative grounds 
on which such policies can be regarded as legitimate, it actively contributes to 
poorer outcomes – including poorer health outcomes – for those in disadvantaged 
groups.  

4.5     Denormalisation and Public Health 

 While denormalisation strategies are used to encourage the adoption of healthier 
behaviours, the preceding sections explored possible negative effects of denormali-
sation, particularly through the stigmatisation of those who engage in the behaviours 
targeted by such strategies. Is it still acceptable to use denormalisation strategies? 

 Ronald Bayer  has recently suggested that, if stigmatisation  of tobacco use can 
contribute to the improvement of health-related behaviours, then it could, in prin-
ciple, be part of public health practitioners’ armoury (Bayer  2008 ). This, as he 
explains, involves a view of the relationship between stigma and public health that 
is very different from the one that has been characteristic of public health, where 
stigma has generally been seen as a major obstacle, rather than a possible tool, in the 
pursuit of population health. 

 However, even if there is no principled objection to policies that, advertently or 
inadvertently, lead to stigmatisation, it is not clear how we should decide when the 
use of such policies would be permissible. Bayer and Stuber emphasise the impor-
tance of assessing the quality and scope of particular instances of stigmatisation:

  Much will depend on the nature and the extent of stigma-associated burdens and on 
how the antitobacco movement deploys stigmatization as an instrument of social control. 
For example, policies and cultural standards that result in isolation and severe embar-
rassment are different from those that cause discomfort. Those that provoke a sense of 
social disease are not the same as those that mortify. Acts that seek to limit the contexts 
in which smoking is permitted are different from those that restrict the right to work, to 
access health or life insurance, or to reside in communities of one’s choice. (Bayer and 
Stuber  2006 ) 

   Since stigmatisation can take many forms, some being less severe, long-lasting 
and far-reaching than others, we need to get a better sense of the stigmatising effects 
of particular policies. At the same time, it is not clear how any such harmful effects 
should be weighed against possible benefi ts of such policies. Against the possible 
positive effects of denormalisation strategies, primarily in terms of health outcomes, 
we must weigh the possible harms of denormalisation and stigmatisation, which 
may include negative health effects, the inducement of feelings of shame and blame, 
and exacerbating existing inequalities. It certainly is not obvious how these different 
considerations could be made commensurable. Thus, a ‘utilitarian calculus’ is not 
just insuffi cient for answering this question (Bayer and Stuber  2006 ); it is not clear 
how such a calculus would even get off the ground, given the disparate values and 
considerations at stake.  
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4.6     Social Norms Marketing and Tobacco Industry 
Denormalisation: Promising (and Less Problematic) 
Applications of the Denormalisation Strategy? 

 Given the concerns about the denormalisation of particular health-related behaviours, 
could there be ways of integrating denormalisation strategies into broader public 
health strategies that avoid some of the most important pitfalls? Two possibilities 
will be considered here: social norms marketing  and tobacco industry denormalisation. 

 Social norms marketing, like the denormalisation strategy, is based on the idea 
that our behaviour is infl uenced by perceived social norms and expectations of how 
others behave. However, a person’s understanding of social norms is shaped by her 
perception of the prevalence of a certain behaviour. 2  Such perceptions can, however, 
be wrong. This is problematic from a public health perspective when individuals 
perceive an unhealthy behaviour to be more common than it actually is. Social 
norms marketers seek to correct such misperceptions. Studies suggest that students 
overestimate the alcohol consumption of their peers; letting them know their fellow 
students’ actual drinking patterns can reduce drinking in this group (DeJong et al. 
 2006 ; Perkins and Craig  2006 ). 

 It may be possible to harness this mechanism to address health inequalities. 
People living in deprived communities appear to have misconceptions about the 
prevalence of particular unhealthy behaviours, such as smoking (MacAskill et al. 
 2002 ; Thompson et al.  2007 ). If this contributes to smoking behaviours in those 
groups, correcting such misperceptions by presenting correct information about the 
prevalence of the behaviour could be an important strategy for achieving behaviour 
change (Voigt  2010 ). It corrects what is, in effect, an unfair inequality in the choices 
they face: People whose reference group has greater prevalence of certain unhealthy 
behaviours are going to perceive norms in a way that makes them more likely to 
engage in that behaviour. 

 While social norms marketing shares assumptions about individual behaviour 
with denormalisation, it seems to attempt to detach the idea of how  common  a 
behaviour is from questions about how  acceptable  it is. For example, one interven-
tion used messages such as “The majority (66 %) of [this school’s] student-athletes 
drink alcohol once per week or less often or do not drink at all” and “The majority 
of athletes (71 %) do not use alcohol to relieve academic pressures” to challenge 
overestimates of alcohol consumption (Perkins and Craig  2006 ). Referring back to 
Nussbaum’s conceptualization of stigma as an attribute that is “not normal” in both 
statistical and normative senses, we can think about social norms marketing as an 
attempt to challenge false beliefs about how “normal” a particular behaviour is, 

2    This approach is also part of the idea of “libertarian paternalism” , which has received much 
attention over the past few years. Sunstein and Thaler suggest that this insight can be exploited 
to reduce energy consumption: Informing customers on their utilities bills that their neighbours 
are using less energy than them can motivate them to reduce their energy usage (Sunstein and 
Thaler  2008 ).  
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while decoupling the statistical sense of the term from its normative connotations. 
It is not clear, however, to what extent it is feasible to portray a behaviour as uncommon 
without also implying a negative judgement of that behaviour. If social norms 
marketing is successful in achieving this separation, then it could be a helpful 
strategy in public health contexts. 

 A second approach that is often discussed in relation to tobacco denormalisation 
and that shares many of its ideas is tobacco  industry  denormalisation,  which has 
been adopted as part of several anti-smoking strategies (Lavack  2001 ; Hersey et al. 
 2005 ; Thrasher and Jackson  2006 ; Thrasher et al.  2006 ). Instead of trying to denor-
malise tobacco use and thus risking negative perceptions of smokers, such cam-
paigns aim to change public perceptions of the tobacco industry, by depicting it as 
deceitful, reckless or manipulative, and by connecting the industry to the ill health 
and mortality associated with tobacco use. Perhaps the most prominent example in 
this area is the US “Truth” campaign, which aimed to inform audiences of the 
problematic nature of tobacco industry business practices and the effects of such 
practices on individuals. For example, in one advert aired as part of this campaign, 
12,000 body bags are placed around the headquarter building of a major tobacco 
company; in another, the marketing director of a tobacco company is approached 
with a lie detector (see Healton  2001  for illustration). 

 Tobacco industry denormalisation appears to have some desirable effects in com-
mon with denormalisation strategies that target tobacco use. Like tobacco use 
denormalisation campaigns, anti-industry strategies have been found to be associ-
ated with intentions to quit and smoking initiation (Hammond et al.  2006 ; Farrelly 
et al.  2002 ); effects on smoking  cessation , however, were not found (Hammond 
et al.  2006 ). It has also been suggested that such policies could strengthen public 
support for restrictions on the tobacco industry (Hammond et al.  2006 ). 

 An important advantage of this approach over denormalisation strategies that 
focus on individuals’ tobacco use is that they shift blame for smoking away from 
smokers and towards industry. For example, the Californian strategy notes that, 
through its anti-industry marketing, “[b]lame was shifted onto the tobacco industry, 
where it belongs, and smokers were cast as the victims of the industry rather than 
villains” (California Department of Health Services  1998 ). Instead of making smok-
ers feel guilty about smoking, such campaigns help them redirect feelings of guilt 
towards anger (Goldman and Glantz  1998 ). Thus, such an approach can avoid some 
of the concerns about denormalisation that have been raised above. 

 Is it problematic for governments to single out the tobacco industry in this way? 
It might be argued that manipulating perceptions of an industry that provides a 
product that, although unhealthy, is perfectly legal goes beyond the scope of mar-
ket interference that is legitimate for liberal governments. Exploring the appropri-
ate scope for markets and the circumstances under which interference is permitted 
or even required is beyond the scope of this paper. With respect to the tobacco 
context, however, it should be noted that, given the health concerns about smok-
ing, many countries already interfere with the “demand” for tobacco in a number 
of ways. For example, taxation of tobacco, restrictions on tobacco advertising and 
mandatory health warnings on cigarette packs are common across the developed world. 

4 “If You Smoke, You Stink”



58

As far as interference with the market goes, it is not clear that tobacco industry 
denormalisation goes any further than other policies we fi nd acceptable in the 
tobacco context.  

4.7     Conclusion 

 Denormalisation, which aims to undermine the social acceptability of tobacco use, 
has emerged as an important aspect of anti-smoking strategies. However, while a 
few studies suggest that denormalisation could reduce tobacco use, the approach 
raises distinct problems that cast doubt on the role it should play in public health 
contexts. Denormalisation strategies can be linked, conceptually and empirically, to the 
stigmatisation of smokers. Moralised discourses around health-related behaviours, 
which can further denormalisation aims, may create feelings of guilt and shame 
among those who are unable to adopt particular health advice. Denormalisation 
strategies can also exacerbate the burdens experienced by socially disadvantaged 
groups. These concerns cast doubt on the use of tobacco denormalisation strategies. 
Tobacco industry denormalisation and social norms marketing may be examples of 
norms-related strategies that can help achieve changes in health-related behaviours 
while avoiding some of the concerns about stigmatisation and inequality.     
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5.1            Introduction 

 A central theme in public health ethics concerns the question of how to understand 
the proper relationship between the power of the state (or its healthcare system) and 
the liberty of individuals. For example, while it can be desirable from a public health 
point of view to enforce rigid vaccination schemes, to provide fl uoride ubiquitously 
in the drinking water, or to deny school children access to drinks high in sugar, these 
and further policies are often met with considerable opposition. Such opposition 
may be based on a number of reasons and one common line of argument is based on 
the view that such measures infringe on people’s rights to choose freely what they 
judge is best for their individual pursuit of a good life. Opposition is particularly 
strong where interventions may pose a health risk that people judge as dispropor-
tionate to the risks associated with the options of not participating in an interven-
tion. However, even interventions that do not directly involve any such risks can be 
controversial and experienced as unduly coercive or unfair. 

 In the following I examine a recent German policy 1  that seeks to promote public 
health and personal responsibility  by, effectively, requiring people to think about 
their health, or else face a potential fi nancial penalty. While the  right not to know   in 
relation to, for example genetic testing, has been discussed exhaustively in the bio-
ethical literature (Andorno  2004 ), and is widely seen as affi rmed in policy and prac-
tice (Deutscher Bundestag  2002 ), the initiative in question here concerns the more 
complex underlying question of whether there is, or ought to be, a  right not to think   
about ones health as a member of a publicly funded healthcare system. 

    Chapter 5   
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 My answer to this question will be a cautious and qualifi ed ‘no’, as I will set our 
below. In the fi rst section I begin with a brief comment on how I will approach the 
question methodologically and normatively. The second section provides some 
more detail of current policy and reviews seven areas in which one could reasonably 
expect justifi cation, namely: evidence, rationale, and feasibility; intrusiveness and 
coerciveness; attributability and opportunity of choice ; equity ; solidarity ; affected 
third parties; and coherence. The third section concludes with observations on how 
the policy as currently implemented should be assessed.  

5.2     Assessing the Reasonableness of Health Responsibilities 

 Elsewhere I have set out a framework for evaluating ethical issues raised by policies 
aimed at promoting personal responsibility and discussed important nuances within 
the concept itself. There is no need here to give a detailed rehearsal of the underly-
ing justifi cation or contextualize it in the wider literature on the topic (Schmidt 
 2008 ,  2009 ,  2010 ). Briefl y, however, the framework I propose is based on the 
assumption that, in value pluralist societies, consensus on what will be the right 
normative theory that would specify the adequate role of personal responsibility  
must remain elusive. Moreover, and perhaps more importantly, even if a society 
were to agree on a single normative theory, such a framework typically operates at 
such a level of abstraction that it is not suited to guide policy makers at the appropri-
ate level of detail with regard to designing, implementing, or evaluating a particular 
intervention. I therefore propose a procedural justice account based on Jim Sabin’s  
and Norman Daniels’  accountability for reasonableness  framework (Daniels and 
Sabin  1999 ) that can help make progress in fair policy discourse and implementa-
tion. My adapted framework establishes a number of ‘tests’ that concern the impact 
of a policy on key normative and structural values and components that are integral 
to practically all healthcare systems. These tests mark the areas in which justifi ca-
tion ought to be provided and concern the following seven principal domains:

    1.    Evidence, rationale, and feasibility 
 What are the policy’s principal rationales and goals? Have they been justifi ed in 
an open and transparent manner, with reasonable opportunity for comment by 
those affected by the policy? How sure can we be that the policy will achieve its 
aim, in principle and in practice? Are the required effort and cost proportionate 
in light of the goals?   

   2.    Intrusiveness and coerciveness  
 Are there ways in which the goal of the policy could be achieved in less intrusive 
ways? If not, is the extent of intrusion justifi able in light of the expected 
benefi ts?   

   3.    Attributability/opportunity of choice  
 To what extent are penalties or rewards based on actions that can be attributed to 
people’s free and voluntary choices? Where people’s opportunity of choice is 
limited, can waivers or alternative standards be implemented?   
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   4.    Equity  
 Are there some groups (such as particular socio-economic, ethnic, or regional 
subgroups) that are likely to experience disproportionate benefi ts or burdens as a 
result of the policy? At what point would it be reasonable to reject a policy 
because of inequitable impact?   

   5.    Solidarity /risk pooling 
 Insofar as the healthcare system has an implicit or explicit principle of soli-
darity or risk pooling, how does the policy affect it? If it should undermine soli-
darity or risk pooling, are all affected clear about this and can the effect be 
justifi ed?   

   6.    Affected third parties 
 Does the policy have an effect on the relationships between people and, for 
example, their physicians or employers? Insofar as physicians are involved in 
assessing whether or not someone has complied with their responsibilities, is 
their involvement justifi able and accepted by them and their patients?   

   7.    Coherence  
 How does the policy compare with standards of responsibility, attributability, 
and blame in other areas of social policy and the law? Since tensions can be 
resolved in more than one way, how should they be addressed?    

  With this outline in place I will next review the policy and how it might be 
viewed in light of these tests.  

5.3     Evidence, Rationale, and Feasibility 

5.3.1     Healthcare-Related Rationales 

 Cancer  is the second most common cause of death in Germany, and colon cancer  is 
the most frequent metastatic malign tumour in men and women. Incidence increases 
with age, and 73,000 new cases were projected for 2011 alone, with an estimated 
26,000 deaths (RKI  2010 ). A recent strategic policy document by an expert group 
of the National Cancer Plan (Nationaler Krebsplan (BMG  2011 )) emphasises, with 
regard to colon cancer screening,  that treatment is resource intensive and costly: 
6 month costs for pharmaceutical therapy are around $50,000 and it is expected that 
the availability of new drugs will lead to a signifi cant further increase in cost (BMG 
 2011 ). The group’s report notes that, although preventative colonoscopies have 
been offered since 2002, uptake is low, with 15.5 % of men and 17.2 % of women 
(in total roughly 500,000–600,000 of 24 million eligible individuals) taking up the 
offer, which is covered by all insurance plans. Uniquely, colonoscopies can allow 
both screening for malign stages of cancer and the removal of precancerous tissue 
(adenoma) in one procedure, with the potential of saving cost for cancer treatment 
and reducing substantially, if not eliminating altogether, the risk of death from colon 
cancer for the patients concerned. To improve uptake further, the National Cancer 
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Plan emphasises that concerted efforts of all stakeholders are required to ensure that 
eligible patients make “an informed decision for or against participating in screen-
ing” (BMG  2011 ). In a similar vein, recent health reforms sought to ensure that 
people more consciously refl ected on the pros and cons of colon cancer screening.  

5.3.2     The Ethical and Political Case 

 Germany’s social health insurance system is governed by Book V of the German 
Social Security Code (Sozialgesetzbuch [SGB V]) of 1988 and the revisions rele-
vant here were made in 2007 reforms under the “Law to strengthen competition 
among providers of statutory health insurance” (Gesetz zur Stärkung des 
Wettbewerbs in der gesetzlichen Krankenversicherung). While co-payments only 
play a minor role within the healthcare system in Germany, they are required for a 
range of services including prescriptions and visits to primary care physicians. 
However, the total burden of copays is capped for all insurees at 2 % of their gross 
annual income. For the chronically ill, this level is reduced to 1 %. However, spe-
cifi c provisions on cancer screening  were set out in Article 62 SGB V and concern 
participation in cancer check-ups and compliance in treatment. This article and sub-
sequent binding guidance by the Gemeinsame Bundesausschuss (G-BA, Federal 
Joint Commission 2 ) state that patients who suffer breast, colon, or cervical cancer 
will only be eligible for the 1 % threshold if they comply with two requirements. 
Firstly, they need to have attended counselling sessions on the advantages and dis-
advantages of the respective screens at the relevant age. Secondly, they must not 
refuse treatment, should they require it (either cancer treatment or adjuvant care). If 
patients do not comply with both of these conditions, their co-payments cap is 2 %, 
i.e. the same as for non-chronically ill patients. This means that an incentive has 
been created by doubling the co-payment threshold for the three aforementioned 
groups of cancer patients. In practical terms, all those insured through the statutory 
sickness funds will be issued a prevention-passport that documents their participa-
tion in counselling sessions. While people with severe mental disorders are exempt 
from the regulation, all others must attend counselling no later than 2 years after the 
recommended age for the respective disease to be eligible for the lower co- payments. 
Counselling is to be offered by medical professionals who are also qualifi ed to carry 
out the respective screens and is to be based on information brochures already avail-
able via the G-BA. 

 It is noteworthy that the provisions as sketched out here were, in fact, not what 
the government had initially intended. For the initial proposal went considerably 
further and envisaged that the 1 % co-payments threshold should only be available 

2    The G-BA is a self-governing body bringing together the payer community (the sickness funds) 
and health care providers (physicians, dentists, psychotherapists, and hospitals). The body is tasked 
with determining the provision and reimbursement of pharmaceuticals, diagnostic and therapeutic 
procedures, medical devices and non- medical treatment covered by statutory health insurance.  
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if women and men actually underwent colon cancer screening and fully complied in 
therapy and disease management programmes. Two principal events can be high-
lighted in understanding what brought about the change to the fi nal rules. First, in 
passing the bill, a heated debate raged in Parliament over the issue of personal 
responsibility  and in particular over Articles 62 SGB V. While the government had 
argued in its written justifi cation of the provision that those who benefi t from expen-
sive medical care have “special personal responsibilit[ies]” (Bundesregierung  2006 ) 
many of those opposed argued that it was profoundly unfair. In the fi nal debate on 
2 February 2007, Brigitte Bender of the opposition Green Party (Die Gruenen) 
argued that the way the incentives had been created constituted “a punishment […] 
of severely ill people […] in the form of increase in contributions […] that is 
irrational.” (Bundestagsplenarprotokoll  2007 ) Gregor Gysi of The Left (Die Linke) 
equally described the policy as a “penal fi ne” that he perceived as undermining the 
principle of solidarity  (Bundestagsplenarprotokoll  2007 ). By contrast, Elke Ferner, 
a member of the then-ruling Social Democrats (SPD), defended the policy, arguing, 
“I do think that, if the chronically ill are not willing to play an active part in treat-
ment, then we do have to set appropriate incentives” (Bundestagsplenarprotokoll 
 2007 ). Her colleague Jens Spahn of the conservative Christian Democratic Union 
(CDU), who formed a coalition government with the SPD, equally argued, “the bill 
says that if people do not come forward to the recommended check-ups […] they 
simply don’t get the reduced copay, and stay with the standard rate. So, it is not true 
that there is a ‘penal fi ne’, as you [the opposition] have been calling this provision 
over the recent weeks and months. It’s only that you don’t get a reduction. […] Not 
getting a reduction is not the same as being made worse off [by this policy]” 
(Bundestagsplenarprotokoll  2007 ). 

 Because of these substantial differences of opinion among members of 
Parliament, and because of further protest from healthcare professional groups to 
which I will return below, it was agreed that the precise characterisation and imple-
mentation of the provision should be specifi ed by the G-BA. The G-BA issued an 
insightful report that sided with those who felt uncomfortable with making the 
lower co-payment conditional on undergoing screening and also weakened the com-
pliance  requirement. The commission noted several areas of concern that were 
viewed as speaking against mandatory or more persuasive screening approaches. 
These included that a very large number of people needed to be screened to prevent 
a single adverse outcome; absence of evidence that screening programmes would 
lead to net savings; the importance of shared decision making and informed consent 
in view of the risk-benefi t balance of the screens; the potential for coerciveness in 
view of the higher fi nancial burden; and the “right not to know ,” which was viewed 
as widely accepted by ethicists, health professionals, and lawyers, and as backed up 
by the German Constitution (G-BA  2007 ). While the G-BA perceived these argu-
ments to be valid across all three types of cancer that were the subject of the policy, 
it needs to be noted that for colon cancer the report did not examine evidence for 
colonoscopies, but only for the Fecal Occult Blood Test (FOBT), arguing that 
because of the limited time available for the review, because of the complexity of 
the issues, and because other screening methods were less well studied, a more 
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focused perspective on FOBT had to be taken (G-BA  2007 ). A full review of the 
evidence would therefore need to compare the relevance of the G-BA’s concerns 
with regard to research fi ndings regarding colonoscopies also. 

 Clearly, such a project cannot be undertaken here. At the same time, it is possible 
to distill areas of disagreement and consensus, and to identify key rationales and 
reasons. Accordingly, while there is no disagreement among medical experts that 
colonoscopies can help detect early stages of colon cancer and remove malign tis-
sue, there is controversy about whether the evidence is robust enough to warrant 
quasi-mandatory screening. While the G-BA concentrated on FOBT, it seems at 
least plausible to assume that they would have invoked, for example, the  right not to 
know   for colonoscopies as well. Similarly, while, based on the National Cancer 
Plan’s report, cost savings from broader implementation of colonoscopies seem 
intuitive, the case remains to be made. Still, the truth about cost does matter for a 
version of the personal responsibility argument that expects the insured population 
to consider the implications of their actions on the resources that are available to 
meet everyone’s needs. For if it should turn out that colonoscopies in fact do not 
result in net savings, this argument falters. 

 In terms of practical feasibility, the brief description suggested that implement-
ing the measure is indeed possible, if who attended counseling and who did not is 
systematically documented, although specifi c aspects, in particular with regard to 
the effect of the measure on the doctor–patient relationship, will be taken up again 
below. Note also that there were rather different views about the way the incentive 
was created, with some Parliamentarians viewing doubling the co-payment base- 
rate as a justifi able ‘carrot’ or incentive  and others concerned about an undue ‘stick’ 
(or penalty) element. In terms of procedural aspects it must be said that the govern-
ment was explicit about its rationales, as is obvious, for example, from the afore-
mentioned justifi cation in introducing the bill in Parliament and also from a 
statement by the then Minister of Health, Ulla Schmidt, who welcomed the new 
regulation in her formal announcement, stating that:

  Early diagnosis enables better treatment. This is why the statutory sickness funds offer a 
range of screening and disease-prevention measures. I would like more people to make use 
of them, and the most recent reforms have created new incentives. It is important that all take 
more responsibility for their own health, and also towards the community of people who 
jointly fund health care and ultimately pay for the treatment of chronic diseases. (BMG  2007 ) 

   However, as also noted, both the discussion in Parliament and the subsequent 
work of the G-BA was rushed, and did not involve a consideration of the full extent 
of relevant evidence, or involve all relevant stakeholders to ensure that all relevant 
evidence and reasons could be duly considered.  

5.3.3     Intrusiveness and Coerciveness  

 While the policy has two key components, in the following I will confi ne the discus-
sion to a simplifi ed version and ignore the compliance element in order to focus on 
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the informational element. In terms of coerciveness, one might argue that since 
participation is voluntary, one would be misguided to perceive any coercion at play 
here. And, arguably, people are relatively free to take up the incentive: the co- 
payment is doubled, but still comparatively modest. If it had been set at, say, 50 %, 
then clearly most people could not afford the risk of such a burden and it would 
become quasi-mandatory. But the extent of the fi nancial burden is only one dimen-
sion in which a policy can be more or less intrusive or coercive. Two further dimen-
sions relate to how those affected will judge the mechanism by which the incentive 
has been created (a penalty is imposed if people do not comply with the conditions) 
and the nature of the activity that is being incentivised (people are required to think 
about their health and the relevance of cancer screens). 

 With regard to the structure used to create the incentive, it is noteworthy that, in 
principle, the same effect could have been achieved had the co-payment threshold 
been reduced for those complying with the conditions, rather than increased for 
those not complying. Thus, sticking with the simplifi ed version of the policy, the 
proposal could have been made that those who attend a counselling session would 
have a 0.5 % co-payment, rather than, as all others, a 1 % threshold. Arguably, 
choosing between one of these options is not just a matter of presentation, as the 
potential fi nancial burden differs, and the framing will be experienced differently. 
While, from a behavioural economics  point of view there can be good reasons to use 
‘sticks’, rather than ‘carrots’, as the literature shows, for example, that loss aversion 
can often be a more motivating factor than offering gains of some kind (Kahneman 
and Tversky  1979 ), it is noteworthy that no such justifi cation was provided in the 
documentation in which the bill was introduced (Bundesregierung  2006 ), nor in 
subsequent offi cial documentation preceding the passing of the law. Nor was, for 
example, an economic case made that would have demonstrated that a gain-sharing 
approach would not be economically feasible or that would otherwise have related 
the possible higher cost of those not undergoing screening to the higher co-payment 
threshold. Instead, the reference point was the co-payment threshold for all non- 
chronically ill insurees, ignoring that other chronically ill patients, such as HIV 
patients, were unconditionally eligible for the 1 % threshold. In its current form the 
policy clearly has the function of a penalty and arguments to the contrary, as, for 
example, those presented by Jens Spahn, cited above, ignore that the baseline has 
been achieved by doubling it in the fi rst place, clearly moving more towards the 
penalising, rather than rewarding end of the spectrum. 

 The policy furthermore has an intrusive character because of the nature of the 
activity that it seeks to generate, and to a signifi cant extent it is novel and unique in 
this respect. There are currently no other areas in which the insured population is 
required to document that they have considered the pros and cons of taking up a 
health-related initiative, with the exception of counselling rules that are in place for 
abortions. Here the rationale is that the action is not merely self-regarding (as both 
going ahead with a pregnancy or terminating it will have implications for the woman 
concerned), but can also affect the interests of an embryo or foetus. In the protracted 
debates that led to the current abortion policy  it was deemed an acceptable compro-
mise to request that women demonstrate that they have considered all relevant 
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arguments, even if the ultimate decision about an abortion was up to them (Funke 
 1997 ). The motivation behind promoting refl ection about colon cancer screening  
equally mixes potential self and other-regarding motivations, as outlined regarding 
the possible health and cost-containment benefi ts. However there is no other party 
in a direct dependency relationship that would be directly harmed as a result of 
someone not undergoing cancer screening, even though resulting opportunity may 
curtail available resources and therefore indirectly affect other people (and can be 
seen as other-regarding in this respect). The rather exceptional nature of the approach 
also becomes clear if we transpose the policy into a different context. For example, 
taking out a private pension plan in addition to state pension arrangements is pru-
dent behaviour in practically all countries. However, not everyone does so, even 
though there are low-risk and affordable products on the market. Would it be appro-
priate for the state to require citizens to attend a counselling session on the pros and 
cons of private pensions, in order to access certain levels of state pension? At this 
stage it needs to be noted that the revisions to Article 62 SGB V were, of course, not 
driven by an eagerness to refute the right not to think  about ones health as an insuree 
of the statutory sickness fund. Instead, they represented the fallout of the amend-
ments’ genesis as it passed through Parliament and into the hands of the G-BA, that had 
to come up with arrangements that satisfi ed the letter of the law as well as a the views 
of a wide range of different stakeholders. Still, I suggest here that insofar as the evi-
dence, particularly regarding colonoscopies, stands up to scrutiny in terms of health 
and cost-containment benefi ts, the arrangement represents not merely a tolerable 
political compromise, but can, in principle, be an acceptable – albeit paternalistic  – 
way of promoting health literacy, personal responsibility, and public health. I also 
contest that the right not to think about one’s health is not as exceptional as it might 
seem, and base this view on the following reasons. Mandatory schooling as a basis 
of citizenship implements the concept at a broader and perhaps most fundamental 
level. Again, the rationales are twofold and concern both self and other- regarding 
interests, as it is assumed that basic education is a good that forms part of a fl ourish-
ing life of people as individuals, and, furthermore, that it is of instrumental value to 
furthering the prosperity of a society as a whole. While mandatory schooling has no 
perfectionist tendencies and people only need to attend for a certain number of 
years, the idea is that to function as a citizen, certain baseline knowledge and skills 
should be provided to all. One clear disanalogy is of course that the eligibility age 
for colon cancer screening is well past that of those in secondary education. But in 
view of the promising health promotion   and cost-saving potential; data from health 
literacy research pointing to relatively low awareness of the health benefi ts 
(Wuppermann et al.  2009 ); the fact that the features of colonoscopies are not such 
that they will ever become something people enjoy undergoing; and the resultant 
aforementioned low uptake rates of colon cancer screening, the principle remains 
the same. That is to say, refuting a right not to think  about one’s health can make 
sense if the evidence in prudential and economic terms is robust, the incentive  
structure is appropriate, the ultimate decision on whether or not to follow through 
remains with the individual concerned, and all people have reasonable access to 
counselling sessions, to which I turn next. For now the interim conclusions 
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regarding coerciveness  and intrusiveness of the policy are that it can plausibly be 
described as being both coercive and intrusive on the grounds that it interferes with 
a sphere of decision making that many would regard as falling exclusively in the 
personal domain and because the incentive is implemented in a way that it concerns 
evading a penalty, rather than securing an economic benefi t, compared to the  ex ante  
situation.  

5.3.4     Attributability/Opportunity of Choice 

 According to the dictum ‘ought implies can’ it is of little use, if not cynical, to estab-
lish responsibilities if people cannot reasonably comply with them. This is relevant 
in several senses to the policy considered here. First, it would be Kafkaesque to 
implement the penalty retrospectively for, say, a 70-year-old patient requiring urgent 
colon cancer surgery, but who failed to attend any form of counseling 20 years ago. 
For this reason the inclusion criteria for the policy are such that it only applies to 
people who had the opportunity to chose to comply with it (or not) at the age at 
which screening is recommended (roughly, people born after the early 1960s). As 
obvious as such a requirement might seem, it can nonetheless not be taken for 
granted, as is clear from Article 52 SGB V, also revised in the same reforms. This 
article states that sickness funds may request full or partial shouldering of cost by 
insurees where they request treatment for complications arising from “cosmetic sur-
gery, tattoos […] piercings,” or another “non-medically indicated” measures. Here, 
however, there are no age cut-offs, and the policy is supposed to apply to all patients 
presenting symptoms that fall into these categories. The Government argued in its 
written justifi cation of this section that, “since insured persons who decided to have 
[tattoos , cosmetic surgery , piercings ] voluntarily exposed themselves to health risks, 
it is not appropriate to cover costs […] through the collectively contributed funds” 
(Bundesregierung  2006 ). This provision and justifi cation raises a host of other 
issues, but one element that stands out is that it can be unfair to hold people account-
able for actions that may have occurred a considerable time in the past. While there 
may be cases where doing so may nonetheless be appropriate, such policies would 
require explicit justifi cation. In any case, they would be highly problematic if they 
imposed penalties retrospectively, given that, at the time, it was reasonable for the 
people concerned to assume that no penalty would attach to their actions. 

 So while the age cut-off is important and cannot be taken for granted in policy-
making terms, the somewhat parallel case of Article 52 SGB V also points to another 
potential problem with Article 62 SGB V. Consider a 55-year-old male who is aware 
of the policy, but feels little inclination to attend counselling, perhaps because he 
feels generally healthy, is not aware of any cases of cancer in the family, and is also 
sure that he could shoulder the higher fi nancial burden, should the unlikely case 
arise that he should require cancer surgery. Now fast-forward 20 years and assume 
that with age the same man has become far more health conscious, that his eco-
nomic situation has changed dramatically for the worse, and that he requires colon 
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cancer surgery. Since he knowingly opted not to attend the counselling session he 
faces the 2 % instead of the 1 % co-payment threshold. Insisting that he pay up 
would certainly be within the law. But no doubt most people would at the same time 
feel that there is something wrong about imposing such a ‘double whammy’. This 
raises the question of how stringent the requirement of attributability ought to be 
implemented. 

 While there is no public documentation as to the policy’s underlying reasoning, 
on a charitable interpretation the rationale of requiring only those patients who actu-
ally suffer from cancer to face the higher cost can be based on certain fairness  con-
siderations. For, had they acted otherwise earlier, they might have been able to avoid 
the cost. But it would also be feasible to focus less on the actual consequences of 
choices and more on the risks implied by certain choices (such as not attending 
counselling), as, for example, Alexander Cappelen  and Ole Norheim  emphasised 
recently (Cappelen and Norheim  2005 ), and as Julian Le Grand  noted earlier regard-
ing tobacco policy (Le Grand  1991 ). For there are always likely to be complications 
around determining the exact degree to which certain health outcomes can be said 
to be under the control of individuals and it could be fairer to penalize risk taking 
 per se . Moreover, not delaying the psychological and fi nancial effects associated 
with the incentive – be they genuine rewards or penalties – can also make sense with 
regard to what is known as present bias  or hyperbolic discounting  (   Loewenstein 
et al.  2007 ; Frederick et al.  2002 ), as, for the context here, it is plausible to assume 
that most people would take an immediate fi nancial disadvantage more seriously 
than one that may only materialize 10, 20, or more years later. Hence, while the 
rationale of linking the incentive  strictly to whether or not someone in fact suffers 
cancer has some plausibility, it stands in some tension to behavioural economics  
research that seeks to optimise behaviour change at the individual level. 

 A further and related point has to do with the assumption, made so far, that all 
insurees are in fact aware of the policy and the availability of counselling services. 
While the rules are set out clearly in the law, currently, sickness funds are not 
allowed to write directly to eligible insurees to invite them to attend counselling 
(and remind them of the consequences of failing to do so). Instead, they can only 
provide information passively, for example, through news items in their (typically 
monthly) member newsletters and through brochures in physicians’ offi ces. The 
aforementioned Cancer Plan reviewed practices across Germany’s different admin-
istrative districts (Bundesländer) and noted that in the majority there were no inten-
tions to introduce coordinated invitation programmes. However, the report noted 
several different promising pilot projects that involved direct invitations and urged 
the development of uniform national standards for structured and exhaustive invita-
tion programmes (BMG  2011 ). A structured invitation approach can make sense 
with a view to promoting awareness of Article 65 SGB V. More importantly, it 
would also appear that it is a necessary condition for its acceptability that people 
know about the rules and that they are reminded in ways that make it feasible for 
them to attend screening in the envisaged period of 2 years after becoming eligible. 
Equally, it should go without saying that arrangements need to be in place for 
patients to be seen by their physicians for the counselling session within the pre-
scribed timeframe (Scanlon  1998 ). Furthermore, counselling needs to conducted in 
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non-persuasive ways, enabling the insurees to make up their own mind, rather than 
being steered one way or the other (as overly persuasive counselling can, of course, 
also raise coercion and intrusion issues). 

 The discussion of the issues raised by considerations around attributability and 
opportunity of choice  helps identify a key feature that programmes should have, 
namely, that appropriate means are chosen and implemented that enable insurees to 
know about the programme and avail themselves of the opportunities that it can 
offer in principle. Provided this is the case, it may then be permissible to follow 
through with the sanctions, although the discussion has also shown that, on fairness  
grounds, it can be diffi cult to hold people responsible for failing to attend counsel-
ling decades after the fact, and that evidence from behavioural economics  would 
suggest that present bias  would favour more immediate feedback, even if this would 
change the nature of the incentive from imposing part of the cost of disease one 
actually has, to being held responsible for accepting a certain risk of undetected 
colon cancer.  

5.3.5     Equity  

 Very few, if any, public health measures are taken up equally across different groups 
of people, whether the differences concern region, sex, age, household income or, 
perhaps, educational attainment. It would generally be illusory to expect that strict 
equality  in uptake and/or outcomes would be possible. Still, it is of crucial impor-
tance to assess whether programmes differ in terms of the extent to which different 
groups of people use them. For, while some inequality may be acceptable and a 
result of people’s voluntary choices, others may be based on structural biases and be 
unfair. Incentive  programmes can raise special issues in this respect. With regard to 
the programme considered here, it is plausible to assume that those with above- 
average health literacy are likely to be aware of the programme, and many in this 
group would probably have informed themselves along the lines envisaged in the 
counseling sessions anyway – for them, strictly speaking, the programme provides 
no incentive to behave differently. Others, however, might not have done so and the 
programme’s existence  nudges   them into action and provides a welcome occasion 
to attend counseling (even if this availability and the fi nancial incentive may not be 
the sole reason for their action). This would be the core target group of the pro-
gramme, although it cannot be assumed that all people who are offered it will fall 
into this category. For, as already acknowledged in the law, some people may be 
unable to use them, for example, because they lack mental capacity. But it is also 
possible that people are in full possession of their faculties and still face obstacles 
that make it more diffi cult for them than for others to use the programme. Perhaps 
they have a harder time understanding its relevance or objective. Or they may have 
work schedules that make attending counseling sessions more diffi cult. Whether or 
not these and other possible obstacles are in fact signifi cant depends in many ways 
on the precise implementation, and we have seen that some aspects such as the 
rather crucial invitation mechanism still remain to be developed. A last group of 
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people may object in principle to the goals and refuse to take part for this reason. 
I have outlined some of the differences between these fi ve groups in some more 
detail elsewhere (Schmidt  2012 ) and would merely note here that it would be overly 
simplistic to assume that because the programme is largely voluntary, no signifi cant 
equity issues are raised, as people either decide to use it or not. Article 20 SGB V 
explicitly requires sickness funds to contribute to reducing socially determined 
inequalities and it would certainly not be ideal if the programme exacerbated, rather 
than reduced, health inequalities. Of course, even if only the (fi nancially) better-off 
benefi ted, a net increase in health improvement (and possibly a reduction in cost) 
would be achieved. However, the aforementioned ‘double whammy’ for those who 
do not attend counseling – suffer cancer and face higher co-payments – would be 
disproportionately harder on those with less disposable income. Therefore, improv-
ing uptake across social groups would clearly be preferable and progress towards 
this end should be considered in designing and implementing the programme, in 
particular in monitoring  its uptake and effectiveness.  

5.3.6     Solidarity /Risk Pooling 

 As noted, SGB V regulates the provision of statutory health care through sickness 
funds. Article 1 of SGB V has an overarching function and is entitled “Solidarity 
and personal responsibility ”. Broadly, it characterizes the concepts in such a way 
that the “mutually supportive community” (Solidargemeinschaft) of insurance hold-
ers has a certain degree of responsibility for the health of each individual (Houtepen 
and ter Meulen  2000 ). In this sense, individuals are entitled to claims against the 
community for assistance (Dixon et al.  2004 ). Second, it also implies that the com-
munity has certain claims against individuals. As noted in the National Cancer 
Plan’s expert group’s report, taking up preventative measures can contribute to con-
taining overall expenditures and reducing opportunity costs, as all care needs to be 
fi nanced by the solidarity-based community, and the underlying assumption is that 
cost can be reduced or at least contained if individuals limit their demands on the 
health care system and contribute to its effi cient operation. Using services unneces-
sarily may also deprive another person in need of resources or medical attention, 
exacerbating resource allocation dilemmas. The strongly worded Article 2 SGB V 
on “necessity, cost-effectiveness , and personal responsibility ” is unequivocal in 
stressing people’s obligations in this respect, by emphasising that services are to be 
provided, “insofar as the need for services is not attributable to the personal respon-
sibility of the insured person [. Services are] only to be used insofar as necessary.” 
[my translation]. 

 It is clear, then, that insofar as cost savings can be realized through the policy, it 
may enable more effi cient use of resources and in this sense support solidarity . At 
the same time, and as a direct result of the nature of the conceptual interlocking of 
personal responsibility  and solidarity in the law, there are also some aspects in 
which solidarity can be undermined. First, by not treating all groups of chronically 
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ill equally and increasing the co-payment for colon cancer patients who do not 
attend counseling, the web of solidarity has become weaker for this patient group. 
Secondly, insofar as it would be the case that those not attending counseling would 
include disproportionately higher numbers of the least well-off, it would have 
become weaker in particular for those generally most in need of support.  

5.3.7     Affected Third Parties 

 Article 62 not only established new responsibilities for patients, but also for providers 
of healthcare. They are required to certify whether insurees have attended counseling 
and, in this role, act both in the usual professional role of providing care and informa-
tion to patients, and also in a new reporting, if not policing,  function. In the debates 
around the time the reforms were passed, many physicians felt uncomfortable with 
these responsibilities, and Articles 52 and 62 SGB V came to be nick- named 
“snitch-articles” (Petzparagraphen) in some discussion fora of health professionals, 
and also met strong opposition from the organized medical profession. At the 2007 
General Assembly of the German Medical Association  (Bundesärztekammer, 
BÄK), delegates noted signifi cant concerns about the concept of responsibility 
implied in Article 52 SGB V and called for a critical debate about the role of physi-
cians in relation to Article 62 SGB V, which, they feared, sought to assign them the 
role of “therapy-police ” (“Therapiepolizei”) of the sickness funds (BÄK  2007    ). 

 Patients may also face an unwelcome change in the relationship with their physi-
cian, as, for example, it is possible that the topic of possible cost savings, which may 
arise in counseling sessions, may lead patients to perceive the economic case as the 
primary rationale of their doctor’s action. It would also be possible that there are 
cases where patients have missed the deadline for the counseling session, but 
approach their physician some time later, requesting that the certifi cate be back-
dated, to ensure that the lower co-payment thresholds can later be obtained, if nec-
essary. While some doctors might oblige happily, others might not, frustrating 
patient expectations. Or they may comply, but feel uncomfortable about doing so. 
The extent and relevance of these problems is diffi cult to gauge at this stage, but it 
is clear that the incentive arrangement is not merely an agreement between indi-
vidual insurees and the statutory health insurance system, but also affects the doctor 
patient relationship , requiring close scrutiny in evaluations  and possible modifi ca-
tions so that all interests are aligned as well as possible.  

5.3.8     Coherence 

 Above it was noted that there appeared to be no direct parallel instantiation of a 
policy that would refute the right not to think about one’s health (or equivalent 
domains that are both self and other-regarding) neither with regard to other areas in 
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healthcare, nor outside of it, for example, regarding pension plans. In this sense the 
policy certainly breaks new ground. As such, it would not be coherent with similarly 
structured programmes elsewhere, but it can nonetheless be seen as fl owing from 
the general provisions of SGB V articles 1 and 2, which can ground the policy in the 
law’s basic principles.   

5.4     Conclusion 

 Article 62 SGB V, like other policy proposals, underwent signifi cant transforma-
tions in its passage through Parliament and the subsequent professional groups. Not 
all steps in the process were informed by all of the evidence that it would have been 
desirable to consider. Some key elements, such as how best to invite eligible patients, 
are still to be identifi ed and trialed, and some of the normative considerations are 
determined by the exact details of such and further elements. Other considerations, 
such as those around equity  and the impact on the doctor patient relationship, can 
only be assessed fully in monitoring  the broader roll-out. It is hence diffi cult, at this 
stage, to come to a defi nite conclusion about whether it is acceptable to deny the 
right not to think about one’s health, as per Article 62 SGB V; whether doing so is 
justifi able in each and every aspect; and whether policies that implement it can be 
suitable tools in ensuring that patients actively decide about the advantages and 
disadvantages of colon cancer screening options. 

 However, the discussion has perhaps nonetheless helped to show that it can be 
worth considering the merits of such policies in the case of colon cancer. Regarding 
rationales and evidence there is little doubt that colonoscopies can prevent prema-
ture mortality, while not being the kind of intervention people look forward to 
undergoing. This situation, coupled with cost estimates that suggest that higher 
uptake could lead to more effi cient resources, can certainly point in the direction of 
prima facie obligations of insurees to consider whether they should undergo a colo-
noscopy or other form of screening. The obligation would be the greater, the stron-
ger the evidence that cost savings are real. Whether or not such obligations should 
be seen as justifi able in view of the implementation mechanism chosen is a different 
question, however. The current practice of generating the incentive  by lifting the 
baseline co-payment of some chronically ill patients to that of all non-chronically ill 
is problematic with regard to both lack of supporting evidence from economics and 
prospect theory and also in view of solidarity considerations that should ensure that 
all chronically ill are afforded a status that differs from that of the non-chronically 
ill. More fundamentally, it can also be questioned whether the mechanism of expe-
riencing the fi nancial consequences of one’s actions several years, if not decades, 
after one was supposed to undergo screening is adequate and goal- oriented. It would 
seem that a shorter-term incentive that is not penalizing would be preferable both on 
effectiveness and fairness  grounds. 

 The discussion has hopefully also helped to illustrate what work the proposed 
approach for evaluating health responsibility policies more generally can do, and 
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what not. Irrespective of the fact that the discussion here must remain incomplete 
because of some missing evidence, even if we had data on cost-saving potential, 
uptake of different socio-economic groups, impact on the doctor-patient relation-
ship,  and so on, some weighing would still be required and a solution cannot be 
computed in some mechanical way. However, it is hoped that the framework has 
thrown into sharper relief the issues that are at stake, identifying areas of consensus 
and disagreement. While it is unlikely that one area will trump all others, changes 
in assessments in one domain can still affect what we should think of other domains, 
as, for example, the discussion around the cost-saving rationale and the health pro-
motion rationale has shown. Proponents defended some of the coercive aspects by 
reference to the cost implications, but if these are not given, their case needs to be 
reconsidered. Furthermore, while it may be that other ethical issues are raised in 
further domains, the ones set out here concern the most central ones and, hopefully, 
enable a focused, yet nuanced discussion of the issues at stake.  

5.5     Postscript 

 At the time of typesetting the manuscript (October 2012), the German Government 
introduced a draft bill that would repeal both the compliance requirement and co- 
payment incentive structure discussed here. The Bill proposes to replace the policy 
with a systematic invitation programme in writing, and argues that cancer screening 
uptake should be “based exclusively on appropriate, neutral and intelligible infor-
mation and the individual values and preferences of the persons concerned. The 
goal of achieving an informed individual decisions has priority over the goal of 
maximizing uptake.” (Gesetzentwurf der Bundesregierung -Entwurf eines Gesetzes 
zur Weiterentwicklung der Krebsfrüherkennung und zur Qualitätssicherung durch 
klinische Krebsregister, Krebsfrüherkennungs- und -registergesetz – KFRG, p. 20). 
In view of the objections set forth here, this development is – overall – to be wel-
comed, in particular with regard to the compliance requirement. However, in trust-
ing that information alone will be suffi cient, the response might also constitute an 
overreaction. Information-only based strategies may be appropriate for those who 
already have a signifi cant interest and baseline motivation, but, as noted above, 
others may benefi t from more appropriately tailored use of incentives that can help 
overcome decision errors and procrastination. It is therefore to be hoped that the 
eventual policy will be evaluated in terms of which patient populations benefi t the 
most, and which the least. Policy makers should remain open to exploring the poten-
tial of behavioral economics, and not throw out the baby with the bathwater in a 
rushed response to a poorly designed policy.     
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6.1            Introduction 

    The purpose of this paper is to describe the author’s approach to teaching  public 
health students how to incorporate ethics  into health policy analysis . A framework 
for analysis that builds on previous literature is introduced. The proposed frame-
work is meant to provide students with a systematic approach for the identifi cation 
of ethical issues when considering and/or comparing public health policy options. 
As an example, the framework is applied to policy options targeted to the reduction 
of adult obesity to highlight how ethical considerations can enhance standard health 
policy analysis. The proposed framework would need to be reoriented to be of use 
to public health policy practitioners.  

6.2     Background 

 A series of articles published over the last 30 years have indicated that the teaching 
of ethics in Schools of Public Health is relatively limited (Bluestone  1976 ; Coughlin 
et al.  1999 ; Agee and Gimbel  2009 ). Not so at Johns Hopkins Bloomberg School of 
Public Health. While the completion of an ethics course is not required of Masters 
in Public Health (MPH) students, we routinely offer six different ethics courses over 
the academic year and offer two additional ethics courses every other year. The 
number of ethics courses offered along with a set of complementary courses in law 
and human rights allows us to offer a Certifi cate in Bioethics and Health Policy to 
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students enrolled in a Graduate degree program at Johns Hopkins University. 1  As a 
core component of this curriculum, the author has taught a course entitled “Ethical 
Issues in Health Policy: Public Health and Health Care”. The audience for the 
course is students pursuing Masters or Doctoral degrees in public health. Most of 
the students are affi liated with the Department of Health Policy and Management 
and have completed introductory course work in health policy. Some have profes-
sional experience in public health and health policy. Few have completed course-
work in ethics prior to their enrollment in the course. The course goals are for 
students: (1) to become familiar with the vocabulary of ethics and (2) to gain experi-
ence in the application of an ethics framework to a series of health policy issues. 
The course meets for 3 h a week for 8 weeks. The fi rst hour of the course is devoted 
to didactic teaching, the second hour to journal article presentation and structured 
discussion, and the third hour to facilitated case discussions. The overall course 
objective is to introduce students familiar with health policy to the role of ethics in 
assessment of policy options in order to foster two skills: the identifi cation of ethical 
issues relevant to health policy assessment, and the assessment of policy options to 
identify ethically appropriate courses of action. 

6.2.1     Health and Health Policy 

 The course begins with a presentation of why considerations regarding health ought 
to incorporate ethical analysis. According to the World Health Organization (WHO ),   
“[h]ealth is a state of complete physical, mental and social well-being and not 
merely the absence of disease or infi rmity. The enjoyment of the highest attainable 
standard of health is one of the fundamental rights of every human being without 
distinction of race, religion, political belief, economic or social condition” (p. 2, 
WHO, Preamble, Constitution  1946 ). While this defi nition has been widely criti-
cized for being too broad in its scope, it demonstrates a public health orientation to 
health as it acknowledges the role that social determinants play in the health and 
wellbeing of individuals and communities. Emphasizing the ethical implications of 
the defi nition, in the absence of health, full moral agency is compromised. The 
WHO defi nition also places particular emphasis on the relevance of ethics to public 
health policy given that the pursuit of health for all requires individual, collective 
and state action. “The health of peoples is fundamental to the attainment of peace 
and security and is dependent on the fullest cooperation of individuals and States… 
[and] governments have a responsibility for the health of their peoples which can be 
fulfi lled only by the provision of adequate health care and social measures” (p. 2, 
WHO, Preamble, Constitution  1946 ). While in the US the private sector plays a 
fundamental role in the provision of health care, the emphasis in the course is on 
public policy implemented by local, state and Federal actors/agencies meant to 
enhance the health of the general population or particular sub-populations. 

1      http://www.jhsph.edu/academics/programs/certifi cates/program/38     (Accessed 12 February 2013).  
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 The role of ethical analysis in the deliberation about health policy is presented as 
a complement to rather than a substitute for the variety of policy assessment tools to 
which students of public health are exposed: law, economics, and decision sciences, 
among others. Churchill  ( 2002 ) makes two arguments as to why ethics ought to be 
introduced to health policy assessment. First, applying ethical tools to health policy 
assessment allows one to “identify the ends sought, examine the values embodied in 
these ends, and assess the extent to which these ends are in keeping with social 
values” (p. 61, Churchill  2002 ). Churchill is right to point out the importance of 
interrogating the motives behind a particular approach to a health policy issue, prob-
lem or dilemma. In a pluralistic society such as the United States (US), failure to 
consider what particular social values may be promoted or undermined by pursuing 
a particular policy solution is shortsighted. Secondly, Churchill contends that by 
applying ethical tools to health policy a “broader and more stable basis for health 
policy initiatives” can be developed (p. 56, Churchill  2002 ). Stepping back from the 
particular question to address the larger social values represented by the choice of 
which public health issue to consider or how to address the issue may result in more 
fruitful deliberations. Churchill notes that the introduction of ethical analysis to 
health policy in the US has been delayed by the American focus on individual lib-
erty as the key unit of moral analysis and our American aversion to acknowledging 
that health care resources are fi nite (pp. 51–52, Churchill  2002 ). In the US we have 
been reluctant to step back and consider social values other than individual auton-
omy  and as a result have neglected long-standing social justice concerns.  

6.2.2     Values  to Ethics 

 To orient the students in the course to the way in which values can infl uence public 
policy, a framework introduced by Kelman and Warwick  ( 1978 ) is reviewed. 
Kelman and Warwick ( 1978 ) defi ne values as “Individual or shared conception of 
the desirable ‘goods’ considered worth pursuing” (p. 4). The authors then posit 
three important questions to consider when evaluating a public policy option: 
Whose values are behind the initiative? What weight is given to different, compet-
ing values relevant to the initiative? And what is the optimum balance between 
competing values? I believe asking these questions and exploring their answers in 
reference to a particular policy question provides students with a way to take stock 
in the way Churchill ( 2002 ) and Slomka et al. ( 2009 ) suggest we contemplate the 
social values in play and at stake in deliberations about public policy options. 
Kelman and Warwick ( 1978 ) follow their general discussion of values with the 
identifi cation of four aspects of public policy interventions that are likely to raise 
ethical issues: (1) choice of goals at which change effort is directed; (2) to what 
extent those who are affected by the intervention participate in the choice of goals; 
(3) defi nition of the target of change; and (4) choice of means to be used to imple-
ment the intervention. While Kelman and Warwick were writing about public policy 
in general, their approach is particularly well suited to the ethics of public health 
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policy; in particular, their attention to the target of change. Infl uenced by the science 
of epidemiology and social determinants of health, public health directs our atten-
tion to the environment in which individuals live in addition to their individual 
characteristics and attributes that infl uence their health status. Another advantage of 
the Kelman and Warwick ( 1978 ) approach for teaching purposes is that their ques-
tions are posed in ‘lay terms’ that facilitate student identifi cation of core concerns 
prior to the introduction of ethics vocabulary. Kelman and Warwick’s ( 1978 ) ques-
tions lead students to consider moral concerns in advance of having any ethics 
vocabulary. It is then my job as the faculty member to begin to introduce the ‘ethics’ 
vocabulary the students will need to critically read the literature I assign to them to 
read and discuss in class.   

6.3     Framework 

 In subsequent course lectures, I introduce the students to what I consider key narra-
tives (and vocabulary) in the fi eld of public health ethics: Beauchamp and Childress ’s 
four principles of biomedical ethics ( 2001 ), Kass ’s ethics framework for public 
health ( 2001 ), Childress et al.’s general substantive moral considerations and justi-
fi catory procedural conditions relevant to public health ( 2002 ), Baum  et al.’s frame-
work to manage ethical challenges in public health practice ( 2007 ), Powers and 
Faden’s twin-aim theory of social justice ( 2006 ), and Daniels ’ integrated theory of 
justice and population health ( 2008 ). I use the concepts and terminology provided 
by these narratives to explain to students how we can use ethical analysis to consider 
approaches to public health problems and solutions. The framework below begins 
with a variation on Kelman and Warwick’s ( 1978 ) approach in the left column with 
the concepts and ideas of others noted just above in the right column with the intent 
of providing students with a systematic approach to identify and/or compare ethical 
considerations relevant to the assessment of public health policy agendas and 
options (see Table  6.1 ). A secondary goal of the framework is to give the students 
and myself a common language to move forward in the context of the material pre-
sented in the course. These goals are consonant with previous recommendations to 
include “ethics language, concepts and tools for decision analysis” into public 
health ethics curriculum to prepare public health professionals to make ethics 
choices in practice (   Slomka et al.  2009 ).

6.4        Application of Framework: Policy Response 
to Adult Obesity   

     1.    Consider the public health problem 
 I am going to assume for the purposes of this paper that the reader will agree that 
adult obesity is a current public health problem in the US. Rates of adult obesity 
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    Table 6.1    Framework for ethical analysis of health policy options   

 Framework direction  Substantive principles/considerations (Source) 

 1. Consider the public health problem  Benefi cence (Beauchamp and Childress  2001 ) 
 – Producing benefi ts (Childress et al.  2002 ) 
 – Determine population level utility of proposed 

action (Baum et al.  2007 ) 
 – Avoiding, preventing, reducing harms (Childress 

et al.  2002 ) 
 Non-Malefi cence (Beauchamp and Childress  2001 ) 
 – Avoiding, preventing, reducing harms (Childress 

et al.  2002 ) 
 Social justice (Powers and Faden  2006 ) 
 – Necessity (Childress et al.  2002 ) 

 2. Identify and consider policy options 
available to address the problem 
identifi ed 

 What are the public health goals of the proposed 
intervention, policy or program? (Kass  2001 ) 

 3. Identify and consider moral concerns 
raised by policy options under 
consideration 

 Benefi cence (Beauchamp and Childress  2001 ) 
 – Producing benefi ts (Childress et al.  2002 ) 
 – Determine population level utility of proposed 

action (Baum et al.  2007 ) 
 Non-Malefi cence (Beauchamp and Childress  2001 ) 
 – Avoiding, preventing, reducing harms (Childress 

et al.  2002 ) 
 Autonomy (Beauchamp and Childress  2001 ) 
 – Harm Principle (Beauchamp and Childress  2001 ) 
 – Paternalism (Beauchamp and Childress  2001 ) 
 – Respecting autonomous choices and actions, 

including protection of liberty (Childress et al. 
 2002 ) 

 – Protecting privacy and confi dentiality (Childress 
et al.  2002 ) 

 Justice (Beauchamp and Childress  2001 ) 
 – Establish fairness of goals and proposed implemen-

tation strategies (Baum et al.  2007 ) 
 – How can the public health benefi ts and the 

accompanying burdens be balanced? (Kass  2001 ) 
 – Distribute benefi ts and burdens fairly (Childress 

et al.  2002 ) 
 Will the option chosen make the least well off better? 

(Powers and Faden  2006 ; Daniels  2008 ) 
 4. Assess evidence available to determine 

potential success of policy options 
under consideration 

 How effective is the intervention, policy or program 
in achieving its stated goals? (Kass  2001 ) 

 Demonstrate evidence of need and effectiveness of 
actions (Baum et al.  2007 ) 

 Assess expected effi ciencies and costs associated 
with proposed action (Baum et al.  2007 ) 

 Consider political feasibility and community 
acceptance (Baum et al.  2007 ) 

(continued)
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in the US are high (32.2 % among adult US men; 35.5 % among adult US 
women) as are rates of health care conditions directly related to obesity such as 
diabetes and heart disease (Flegal et al.  2010 ). Overall rates and rates of compli-
cation are the type of data we would use to address the fi rst component of the 
framework: Consider the public health problem. That is, using a public health 
approach to considerations about health, we look at populations rather than indi-
viduals. Rates of obesity in this case lead us to consider the negative effect of 
obesity on those who are overweight as well as the consequences of high rates of 
obesity on the overall health of the population and on health care costs more 
broadly. Referring to the considerations listed in Table  6.1 , the principle of 
benefi cence  (and the related principle of non-malefi cence ) has been presented as 
the core ethical principle behind the promotion of public health (Kass  2001 ; 
Childress et al.  2002 ). Any attempt to reduce the rates of adult obesity in the US 
should both promote the health of the population and reduce the magnitude of 
harm infl icted by its complications. The principle of justice  is included in discus-
sions of public health ethics but most often as a principle to guide the distribution 
of resources. More recently social justice  has been promoted as a principle that 
ought to guide public health policy choices (Powers and Faden  2006 ). Powers 
and Faden  ( 2006 ), for example, propose attending to the least well off as such a 
guiding principle. The merits of these approaches can be discussed as the class 
considers the utility of addressing adult obesity and where best to direct policy 
initiatives.   

   2.    Identify and consider policy options available to address the problem identifi ed 
 As a next step in this learning exercise, I would ask the class to brainstorm 
and propose potential policy options to address adult obesity that I post on a 
board in the classroom. As noted above, the majority of the students are pursuing 
their Masters or Doctorate in public health and are therefore well acquainted at 
this point in their course of study with public health trends and to generate a list 
of feasible policy options. In addition, choosing a complex case such as adult 
obesity allows students to consider multiple targets for intervention. The purpose 
of creating the list is to both get the students engaged in the learning process as 

Table 6.1 (continued)

 Framework direction  Substantive principles/considerations (Source) 

 5. Opportunity for Input  Public justifi cation (Childress et al.  2002 ) 
 – Ensure public participation of affected parties 

(Childress et al.  2002 ) 
 – What procedures will best allow for the fair 

consideration of differing views? (Kass  2001 ) 
 6. Monitoring outcomes  Is the program implemented fairly? (Kass  2001 ) 

 Building and maintaining trust (Childress et al.  2002 ) 
 Keeping promises and commitments (Childress et al. 

 2002 ) 
 Demonstrate accountability (Baum et al.  2007 ) 
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well as to encourage them to be creative in their thinking. Below is a partial list 
of options generated by students in the Spring of 2010 (of note, students argued 
that prevention ought to start with encouraging children to adopt healthy 
habits):

•    Promote healthy school lunch programs  
•   Limit access to unhealthy snacks in schools  
•   Promote physical activity in schools  
•   Charge obese adults more for their health insurance  
•   Provide health insurance discounts to obese adults who reduce Body Mass 

Index  
•   Tax purchase of products with high content of high fructose corn syrup  
•   Promote grocery delivery to communities that lack access to full service 

grocery stores  
•   Reduce neighborhood crime rates to encourage adult physical activity  
•   Promote use of stairs over elevators in the workplace    

 This list is not meant to be exhaustive but to highlight the number of tools 
available to address the problem. At this point, I would introduce questions, 
such as what are the goals of each of the proposed options (Kass  2001 ), to 
encourage students to consider the impact any one of the options may have on 
the prevalence and/or incidence of adult obesity. The next step is to ask the class 
to narrow the list to at least two options in order to consider and compare the 
options.   

   3.    Identify and consider moral concerns raised by policy options under consideration 
 We will consider two of the options listed above: (1) Provide health insurance 
discounts to obese adults who reduce Body Mass Index (BMI) and (2) Promote 
grocery delivery to communities that lack access to full service grocery stores. 
At this point I would encourage the students to begin to consider how the 
proposed options make assumptions about the actual problem we are hoping 
to address. Asking, as Kass recommends: what are the public health goals of 
the proposed options? That is, we would want to make sure that if our goal is 
to reduce the prevalence and/or incidence of obesity in the adult population, the 
policy ought to have reduction in prevalence and/or incidence as a measureable 
outcome. I would then lead the students to consider the moral considerations 
relevant to the two options. For example, one option could be to offer health 
insurance discounts to those willing to engage in weight maintenance pro-
grams to improve their BMI. The goal of such a program would be to use a 
fi nancial incentive to encourage individuals to make healthy choices. A posi-
tive component of such a policy is that respects the ability of individuals to 
make  autonomous  decisions and may be just the incentive some need to make 
healthier decisions. Applying the distributive principle of  justice  we may ask 
whether the benefi ts and burdens of the policy option will be fairly distrib-
uted. As long as the discount is offered widely across the population, the 
benefi ts would likely be fairly distributed with very little burden placed on the 
individual pursuing the discount other than the effort they would voluntarily 
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need to exert to meet to qualify for the discount. In contrast, a proposal to 
increase the cost of health insurance for those with a relatively high BMI 
could be seen as punishing those perhaps least able to reduce their BMI. On 
the other hand, an insurance discount would only  benefi t  those with access to 
health insurance (46 million US citizens were uninsured in 2009 – Kaiser 
Family Foundation  2010 ). Applying the  social justice  theories of Daniels 
and Powers and Faden we may conclude that this policy fails to distribute the 
benefi ts of the program equitably and would therefore not lead to making the 
least well off better. 

 Moving on to the second option, in the US, some urban areas lack full service 
grocery stores. A full service grocery store may not be in walking distance and 
without access to a car require a series of transfers on public transportation. 
Public libraries on the other hand, are often well distributed among urban neigh-
borhoods. The plan would be create a service where local families could place 
grocery orders electronically to be delivered by a grocery store willing to deliver 
the orders to the library on a regular basis for family pick-up. Such a policy 
acknowledges that adults may know how to eat better to reduce their risk of obe-
sity but have limited options in terms of access to full service grocery stores. 
Such a policy approach addresses the health status of the larger population and 
promotes  autonomy  as it allows individuals to act on their knowledge. This pol-
icy option also acknowledges the role of complex social determinants in health 
behavior and status. In addition, according to the social justice theories of Powers 
and Faden ( 2006 ) and Daniels ( 2008 ), implementing such a policy would make 
the least well off better. 

 At this point it would be important to note to the class that ethical principles 
can be in confl ict. I would reiterate to the class that the point of applying ethical 
analysis to health policy options is not to identify the most ethical option but to 
consider the trade-offs of adopting one option over another. That is, if the prin-
ciples of benefi cence and autonomy confl ict (as they often do when considering 
health policy options), it is not the goal of this framework to identify which 
principle ought to take priority and therefore lead to the selection of the option 
that best promotes that principle over any other, but to identify and consider the 
confl ict among ethical principles as a way of understanding the consequences of 
adopting such an option and/or anticipating challenges to the adoption of one 
option over another.   

   4.    Assess evidence available to determine potential success of policy options under 
consideration 
 Finding evidence to support the potential success of a particular policy or the 
potential success of one policy option over another can be challenging. As with 
many decisions, the more empirical evidence available to support a given option 
the more likely it will garner support among the relevant stakeholders and the 
more likely it will be successful. If evidence is available, there are important 
questions to ask, including: “how effective [will] the intervention, policy or 
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program [be] in achieving its stated goals,” (Kass  2001 ), “what are the expected 
effi ciencies and costs associated with proposed action,” (Baum et al.  2007 ) and 
to “consider the political feasibility and community acceptance” of the option 
(Baum et al.  2007 ). The answers to these questions may support the adoption of 
one option over another. In the absence of empirical evidence, assumptions 
based on demonstration projects or evidence of success in applying similar types 
of initiatives to other public health concerns may be used. In the absence of 
empirical evidence to support the implementation of a given policy, it is impor-
tant to consider how the implementation of the policy will be monitored in order 
to assure that the proposed goals are met and to justify future support or broader 
implementation.   

   5.    Opportunity for Input 
 Opportunity for input is a concept included in the framework that is hard to 
fabricate in the classroom atmosphere. That is, I can describe the importance of 
stakeholders having an opportunity to shape public health policy and describe 
the way in which stakeholder input can be solicited but it is a challenge to do 
more than ask students to take on hypothetical roles as I have done in other set-
tings (e.g. in an AIDS, Ethics and Public Policy course I asked students to adopt 
the roles of a variety of stakeholders and produce testimony in favor or against a 
policy initiative). Transparency during the policy making process is especially 
important when actions under consideration may infringe on individual auton-
omy. In the area of disaster preparedness for example, it is important for the 
public to know that policy actions that restrict personal movement have been 
deliberated in an open forum. Said another way, it is especially important for 
policy makers to ensure public participation of the affected parties and the fair 
solicitation of differing views is especially important when the policy under con-
sideration may be seen by some as an infringement on their individual liberty 
(Kass  2001 ; Childress et al.  2002 ).   

   6.    Monitoring outcomes 
 The application of any ethical framework, in addition to any other critical 
framework addressing different key concepts related to public policy (e.g. cost 
benefi t analysis), is unlikely to produce a foolproof policy option. For this 
reason alone it is important to monitor the implementation of health policy. 
If the adopted policy fails to bring about the predicted change it should be refi ned 
or abandoned in favour of other options directed at the same outcome. The imple-
mentation of public health policy often means the State takes actions that may 
infringe on the liberties of the few citizens in order to benefi t larger society. As 
such the State’s actions are more easily justifi ed when there is strong evidence 
for the anticipated benefi ts. Neither is possible in absence of monitoring. Doing so 
can lead to the building and maintaining of trust with the public whose behavior 
the State intends to change (Childress et al.  2002 ). In addition, evaluation and 
monitoring of the policy implementation and sharing the results of such efforts 
demonstrate that the State is accountable for its actions (Baum et al.  2007 ).      
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6.5     Conclusion 

 The framework introduced draws on the work of many in the fi eld of public health 
ethics. The goal of presenting the framework is to encourage others incorporating 
ethics into health policy analysis in the classroom setting to respond and comment 
to revise or reconsider the proposed approach. A challenge we will continue to face 
is how best to prepare students with a future in public health policy to incorporate 
ethics into their analysis of policy options.     
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7.1            Why Public Health Ethics? Why Now? 

    In the mid-1990s, bioethicists began a call to extend beyond the boundaries of tra-
ditional bioethics to include the moral problems arising from public health. However, 
some have come to believe that the ethical problems presented by public health 
require their own form of analysis (   Callahan and Jennings  2002 ), and that tradi-
tional bioethics approaches and frameworks do not capture the morally distinct and 
essential features of public health. These features originate from its population- 
based approach to health, its extraordinary policing powers, and its roots in social 
justice . Bioethics’ origins in patient and civil rights movements in 1960s, fuelled by 
research atrocities occurring earlier that century, have understandably led to a pre-
occupation with notions of autonomy and informed consent. While these are two 
important concepts, the framing effect of such individualistic concepts is too narrow 
for public health ethics. What appears to be unacceptably coercive from a traditional 
bioethics perspective can be essential to the protection of the public from harm. For 
example, directly observed therapy (DOT) for the treatment of tuberculosis, or even 
quarantine, are morally justifi able when the problem is framed as one of the public’s 
health, rather than the individual’s freedom. Of course questions of reciprocity arise 
in a case like this, and this is another principle particularly relevant to public health 
ethics that is rarely discussed in traditional bioethics. 

 In addition, traditional bioethics has had a preoccupation with distributive justice 
at the micro level, to the neglect of broader social and global justice issues that 
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include but are not limited to questions of distributive justice. As Onora O’Neill has 
recently argued, focusing on resource allocation will not broaden the scope of ethical 
analysis suffi ciently to take into account issues of global and public health justice 
(O’Neill  2011 ). Thus, as Baylis et al. have argued, “a public health ethics must 
begin with recognition of the values at the core of public health, not a modifi cation 
of values used to guide other kinds of health care interactions” (Baylis et al.  2008 ).  

7.2     A Course in Public Health Ethics 

 Public health ethics as a distinct fi eld has burgeoned in the last several years, and in a 
post-SARS, post-9/11 world, there no longer seems a need to argue for its relevance 
or import. Indeed, beginning in 2003, pandemic infl uenza planning around the 
world has seen an unprecedented amount of attention paid to the ethical dimensions 
of public health emergency preparedness. There is now a growing literature in pub-
lic health ethics. Prior to the advent of pandemic infl uenza planning, which has been 
the primary funded area of research in public health ethics, there were just a handful 
articles and books on the subject. Most notably, Beauchamp and Steinbock’s  New 
Ethics for the Public’s Health  ( 1999 ), and Gostin’s  Public Health Law and Ethics  
( 2002 ) were the fi rst edited collections of writings on the subject. Since then, however, 
there have been numerous books and scholarly articles on which scholars can now 
draw, and Oxford Journals launched a journal called  Public Health Ethics  in 2008. 

 At the same time that scholars were turning their attention to research in this 
area, there has been interest in what schools of public health are teaching their stu-
dents about ethics. In 2000, the Hastings Center in New York convened a workshop 
on public health ethics curriculum which one of us attended. The aim of this work-
shop was to discuss curriculum development for scholars in public health. Until 
recently, most schools of public health in the US and Canada have had no public 
health ethics curricula, or if they have, it was very much based on the traditional 
bioethics and professional ethics approach to moral problems. The central focus of 
this meeting was to identify the essential components of a graduate course in public 
health ethics. This meeting catalysed the development of a graduate seminar at the 
University of Toronto, and a number of faculty members and students at the 
University came together to form the Public Health Ethics Interest Group (PHEIG) 
in 2001. 

 PHEIG had two main goals. The fi rst was to develop a curriculum in public 
health ethics at the PhD level for research students. The Joint Centre for Bioethics 
Collaborative Program in Bioethics already taught foundational courses in bioeth-
ics. In order to help our curricular development and further our thinking about pub-
lic health ethics, our second goal was to host an international symposium on Public 
Health Ethics, which we did in 2002. 

 The symposium concerned itself primarily with “mapping the fi eld” of public 
health ethics. It had two aims: (1) to articulate and conceptualize the fi eld of public 
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health ethics; and (2) to identify a research agenda for public health ethics which 
would be of use to scholars, policy-makers and the community. 

 PHEIG identifi ed four key thematic areas:

    1.    Surveillance and Regulation   
   2.    Individual Rights vs Collective (Social) Rights   
   3.    Risk and Precaution   
   4.    Global Health Equity     

 Following the symposium 1  we moved forward with the development of a cur-
riculum and the fi rst public health ethics course was offered in the fall of 2002. The 
symposium themes fed directly into the course, and cases were developed to expand 
upon the themes. For example, the case of genetic screening for fetal abnormalities 
was used for the theme of surveillance and regulation, and various cases of research 
in developing countries have been used over the years to examine global health 
equity issues.  

7.3     Pedagogical Orientation 

 It became clear from the symposium that there are several distinct approaches to, or 
fi elds within, public health ethics. Just as it is important to locate oneself theoreti-
cally when doing research, we are careful to make explicit our pedagogical orienta-
tion to the course. This is important pedagogically, for our stance within the fi eld 
infl uences the aims and methods of the course. 

 We have adopted the Institute of Medicine’s defi nition of public health in this 
course, which is: “what we as a society do collectively to ensure the conditions in 
which people can be healthy” (Institute of Medicine  1998 ). 

 Gostin ( 2001 ) makes an important distinction between ethics  for  (i.e. advocacy 
ethics) , in  (i.e. applied ethics) and  of  (i.e. professional ethics) public health. In this 
course we align our approach most closely with Gostin’s advocacy ethics of public 
health. However, we prefer the typology of public health ethics developed by 
   Callahan and Jennings ( 2002 ). Within this typology we locate ourselves in the realm 
of critical public health   ethics, which may incorporate an advocacy stance but goes 
beyond that. The course is therefore a Critical Public Health Ethics course, in which 
even ethical theory itself is subject to a critical gaze. 

 The Callahan and Jennings ( 2002 ) typology of public health ethics is useful for 
helping students understand the kind of approach we take to the moral problems in 
public health. They identify four types of ethical analysis that can be applied to 
problems, and one or more of them may be appropriate, depending on the problem. 
These four types are: (1) Professional Ethics, (2) Applied Ethics, (3) Advocacy 

1    For proceedings, see Thompson et al. ( 2003 ).  
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Ethics, and (4) Critical Ethics. Professional Ethics concerns the assimilation of 
ethical knowledge into practical knowledge and looks particularly at the special 
obligations and permissions of professionals in the fi eld. It is virtue and role 
oriented. Applied ethics is situation or case oriented and draws upon general ethical 
theory. Ethical knowledge is distinct from practical knowledge, unlike in profes-
sional ethics. It is focused less on character, as in professional ethics, and more on 
objective, analytic decision-making. Advocacy ethics is social goal oriented. It is 
pragmatic and political and tends to rely on self-evident “truths” about what is right 
and wrong. Giving voice and providing service is important in this form of ethics. 
Lastly, critical ethics, which is the focus of the course, warrants a more fulsome 
description. 

 Critical ethics takes into account the historical, social and political context in 
which problems are situated. The critical ethics approach problematizes power, ide-
ology and interests, including ethical theory. It uses tradition suspiciously and seeks 
to identify tacit ideological blind spots that may exist in mainstream ethical theory 
(Callahan and Jennings  2002 ). In addition, there is a sense of progressive or eman-
cipatory possibility. This is not the same as  empowerment , which is also a concept 
that we examine critically, as it is a pervasive goal of many health promotion inter-
ventions and can be ethically problematic. Lastly, critical ethics sees the justifi ca-
tion of ethical positions as grounded in discursive practices, rather than in a particular 
value theory. In this sense, it aligns well with democratic and deliberative political 
sensibilities. 

 Coming from backgrounds as diverse as philosophy, medicine, social science, 
public health and bioethics, the instructors embrace the empirical turn that ethics 
has taken in recent years and bring to ethics what is primarily a social science 
approach to moral discernment. This is not a course that seeks to introduce students 
to philosophical ethical theory, although it is of course necessary to spend some 
time doing this. Nor is it a course on “empirical” bioethics. The rich tradition in 
sociology of critical approaches to social theory and social problems is brought to 
bear on, and used to surface and frame, the ethics of public health. 

 One of the major goals of the course is to encourage the development of stu-
dents’ moral imagination  and their ability to engage in moral reasoning. The ability 
to discern morally salient features of cases and situations is a skill that we believe 
can be developed by encouraging students to engage emotionally with situations 
in a manner that negates self-interest. Some case studies are specifi cally aimed at 
this, and we ask students to put themselves into the shoes, so to speak, of “the 
other”. For example, we ask them to imagine what it would be like to be an impov-
erished, pregnant, African woman who is approached by Western researchers to 
take part in an ARV trial to prevent the transmission of HIV to her fetus (Benatar 
 2009 ). We believe that encouraging students to engage their moral imagination is 
important to a critical public health ethics approach and to the social justice face 
(as opposed to the policing face) of public health. By situating public health within 
its historical context, specifi cally its origins in bringing “mains and drains” to the 
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poorest of society, a critical approach to public health ethics retains this social 
justice orientation that is so very different from the individualistic focus of tradi-
tional bioethics.  

7.4     Course Objectives 

 Through the seminar discussions of course readings and case studies and through 
written and oral presentations, students develop:

    1.    Knowledge of major frameworks of ethics and the basic ethical concepts opera-
tive in public health ethics;   

   2.    Familiarity with some of the most important ethical issues facing those engaged 
in public health research (health promotion, disease prevention, and epidemio-
logical and biostatistical research);   

   3.    The ability to identify, articulate, and analyze ethical issues arising from public 
health, and to formulate critical and well-reasoned ethical arguments;   

   4.    Competence to participate in ethical refl ection and decision-making as issues 
arise in public health research, practice and policy.      

7.5     Course Format 

 The course is structured around weekly 3-h seminar sessions. The fi rst half of the 
session is devoted to a close textual analysis and discussion of the assigned readings 
and the ethical issues that they raise. This is pedagogically important as it gets the 
students to engage with the texts and to examine moral arguments. Many of the 
students are unfamiliar with this kind of argumentation, so we fi nd it important to 
examine the required readings closely. We aim to uncover implicit rationalities, 
ethical “blind spots”, and tacit understandings that authors rely on in order to better 
understand what the ethical issues are surrounding an issue. Often, the ethical issues 
we will focus on are not the ones the authors choose to focus on. By examining the 
historical and political context in which authors write these texts, where authors are 
located, and how they frame issues, we are able to engage in a critical analysis of the 
readings. 

 The second half of the class is devoted to using the texts to critically examine a 
case study. Special attention is paid to identifying the morally relevant facts of the 
case and to encouraging students to engage in a process of moral discernment. This 
is not the same as applying a framework to a case in order to analyse it. There is noth-
ing formulaic or algorithmic about case analysis in this class. We will explain below 
the process we encourage students to use in class and in their writing if they feel they 
need some help in discerning and analysing the morally important features of a case.  
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7.6     Course Content 

 In the fi rst few weeks, students are introduced to the fi eld of public health ethics, the 
method for case analysis, and to ethical theory and a process for moral discernment. 
The questions considered during these introductory sessions include:

    1.    What are the distinguishing features of public health? What is its scope and 
frame of reference?   

   2.    What might distinguish public health ethics from clinical bioethics? Does it mat-
ter? Why or why not?   

   3.    What are some of the ethical issues you might expect to arise with respect to 
public health? What is it about these issues that make them ethical issues?   

   4.    How, if at all, is moral theory relevant to public health ethics?   
   5.    What sorts of considerations play a role in justifying moral arguments in public 

health ethics?     

 Following these introductory weeks, we begin to look at specifi c cases, in an 
attempt to introduce students to the range of issues, and the common tensions that 
exist in public health ethics. To illustrate some of the diversity in topics and themes 
explored in the course, here is a sample of topics and their corresponding cases:

    1.    Framing Public Heath Ethics Issues: The Case of the Walkerton Water Tragedy   
   2.    Individual Rights versus Public Protection: The Eternal Tensions of Public 

Health Ethics: The Case of Drug Resistant TB   
   3.    Public Health as Social Justice: The Case of Pandemic Infl uenza Planning   
   4.    Global Inequalities in Health: The Case of Ntombi      

7.7     Student Assessment 

 For their fi nal papers, students are asked to analyse a case of their choosing. They 
are asked to conduct a “moral discernment” of the case, which is not the same thing 
as proposing a resolution to the moral dilemmas presented by the case. In fact, they 
are encouraged to surface questions but not to necessarily answer them. The kinds 
of questions they raise are wide-ranging and often context specifi c, but as we con-
tinue to teach this course, we have been able to identify common themes that run 
through the course (see fi nal section below). 

 We have felt it important that the students choose a Canadian case study for their 
fi nal papers. We have been able to compile over the past years a substantial number 
of very fi ne case studies because of this, and they are useful for teaching. Many of 
our students are interested in global health and have initially balked at this restric-
tion, but most have managed to fi nd a Canadian case that has global implications. 
For example, one student chose to write about the public health ethics issues per-
taining to the health of migrant farm workers in Canada. Another chose to examine 
the ethical issues surrounding Canada’s active recruitment of foreign trained 
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physicians from developing countries. Some other topics that students have exam-
ined over the years are:

•    Water Supply Issues on First Nation Reserves in Canada  
•   Biobanking of Aboriginal Genetic Material  
•   The Ethics of the Obesity Epidemic in Canada  
•   The Use of Peer-Support Workers in Harm-Reduction Programs  
•   The Ethics of the HPV Vaccine Program in Ontario  
•   Smoking Bans in Outdoor Spaces in Ontario  
•   What Happens when TB Becomes Completely Drug Resistant?  
•   Privatization of Water Supplies in Ontario     

7.8     Questions for Moral Discernment  

 In order to help the students develop an approach to ethical discernment, we have 
adapted a set of important questions from a long article in the  Stanford Encyclopedia 
of Philosophy  by Henry S. Richardson on Moral Reasoning ( 2007 ). This is given to 
the students fairly early on in the course and can be used to guide their case analy-
ses. It goes as follows:

    1.    What are the morally relevant facts in the case?   
   2.    How/on what basis are they morally relevant? That is, what moral principles, 

theories or concepts underlie your determination of what is morally relevant? 
What are your underlying implicit and explicit values?   

   3.    How would you prioritise the ethical issues inherent in the case – that is, which 
are the most morally relevant? As above, what underlies your decision (princi-
ples, values, etc.)?   

   4.    How would you deal with any confl icting ethical considerations?   
   5.    What bearing does moral psychology have? For example, can you discern the 

intent which lies behind your moral reasoning?   
   6.    Once you have worked through the above, have your views changed in terms of 

what is morally relevant about the case?   
   7.    How would you discuss your views on the case with others?   
   8.    How does your role-specifi c authority (e.g. legal, medical, professional) affect 

the way in which you adjudicate the case? What bearing might this have on how 
you approach the above, particularly #7?    

  Students can use this approach to ethical discernment when they are struggling 
to know where to begin with their analysis. Many students do not choose to follow 
this approach explicitly, but those who are less familiar with critical analysis have 
found it useful. It is often the fi rst step of identifying the morally relevant facts that 
students who are unfamiliar with ethical, social, or political theory struggle with. 

 In more recent years, we have added a class that explicitly addresses how the-
ory has a framing effect on case analysis. Using the case of the Walkerton water 
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tragedy that took place in Ontario, Canada several years ago, students examine 
what happened when government privatized water in this small town and what the 
issues were when a deadly  E. coli  outbreak resulted. Students examine the case 
from a political economy perspective, which examines how neo-liberal govern-
ment privatization led directly to this tragedy. This forces a framing effect that 
calls political agendas and ideologies to the fore when examining the morally 
relevant facts of the case. However, they also examine the case using the concept 
of water as a human right, and this changes what the morally relevant facts of the 
case are considerably. There is a focus on evaluating the robustness of the human 
rights framework in this context, and whether common goods like water should be 
privatized. Lastly, students use an eco-social perspective that takes into account 
the environmental, geological, and political factors affecting the water supply. 
Again, the framing effect is evident because broader issues of farming practices 
and environmental degradation come to the fore. Students can then see the impor-
tance of one’s theoretical commitments to how ethical problems are framed and 
subsequently analysed.  

7.9     Emergent Themes 

 One of the most important roles we have as course coordinators is to grasp the 
emerging threads or themes, and to pull them along each week to ensure they are 
not dropped. Students then will take up these threads and weave them into their 
analyses of the cases in their fi nal papers. Over the years we have realized that 
beyond the four themes we identifi ed at the Symposium in 2002, (Surveillance 
and Regulation; Individual Rights Vs Collective (Social) Rights; Risk and 
Precaution; and Global Health Equity), there are many other themes or questions 
that recur. 

 Perhaps the most important two questions are: (1) Why is this a  public health  
issue? and (2) Why is this an  ethical  issue? Because public health involves such a 
diverse set of practices and interventions, it can often be challenging for students to 
explicate why something is a  public health  issue. Who is the public? is a question 
that arises secondary to this fi rst one. Again, it can be challenging to defi ne who the 
public are. However, once it has been established that something is a public health 
issue, the next step is to question why it is also an  ethical  issue. This forces an 
examination of what is at stake in any given situation. 

 One of the main questions that recurs throughout the course is  cui bono  (who 
benefi ts)? This particular question is very helpful for a critical public health eth-
ics analysis because it aims to make explicit who stands to benefi t from a par-
ticular public health intervention. Conversely, the question of who is harmed is 
also important. Often, these two questions help us identify the moral dimen-
sions of a case. 

 In addition to these questions, there are several themes that run throughout the 
course. Perhaps the most signifi cant one is that of  scientifi c vs. moral uncertainty . It is 
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the nature of public health that it often has to work under conditions of scientifi c 
uncertainty. For diseases like infl uenza, the only certainty is that there is no certainty. 
Lethality, transmission effi ciency and mutation rate are all constant scientifi c uncer-
tainties. Sometimes, scientifi c uncertainty can lead directly to moral uncertainty, which 
usually leads to a discussion of risk and precaution. 

 The  complexity  of public health issues is also a theme. When we discuss com-
plexity in public health, we are not just talking about the facts, which are usually 
themselves complex. Values can also be complex, and when the two are taken 
together, careful examination and unpacking of issues becomes essential. Often, 
oversimplifi cation can lead to morally problematic solutions. For example, failing 
to distinguish between what is research and what is intervention in public health 
can be troublesome. How we decide what counts as public health intervention vs. 
what counts as research is a complex problem, with implications for informed con-
sent and risk tolerability. Recent HPV vaccination campaigns raise this issue in 
particular. 

 Given that critical public health ethics seeks discursive justifi cation, questions of 
diversity and plurality arise. Ought we to seek consensus? Is it possible or even 
desirable? How ought we to make decisions that affect whole populations, and who 
should be involved in the decision-making? 

 Finally, as Onora O’Neill ( 2011 ) has argued, we need to be cognizant of more 
forms of justice than just distributive justice. Compensatory (proportionate) and 
retributive justice are also applicable to public health. Reciprocity is also essential 
when asking individuals to curtail their liberties in the name of the public’s health. 

 Identifying these questions and themes, and revisiting them throughout the 
course, help to reinforce the critical form of inquiry we seek to instill in our stu-
dents. Through the development of moral imagination and their ability to engage in 
a process of moral discernment, we hope that our students are able to continue to 
surface the enduring tensions in public health ethics. We hope that our students 
become more comfortable with ambiguity and that they leave with more questions 
than answers.     
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8.1           Introduction: Aims and Defi nitions 

8.1.1        Key Aims 

 This document outlines the structure and content for a model curriculum  in public 
health ethics. We aim to ensure that public health ethics becomes central to the 
everyday practice of public health. It seeks to facilitate the development of educa-
tional tools and resources for public health practitioners currently working in the 
fi eld, as well as to provide the foundation upon which a robust public health ethics 
educational/training program could be built for existing and future public health 
practitioners. 

 Knowledge of ethical principles  and concepts, and the development of the rele-
vant skills to use them, will ensure that ethics becomes an essential cross-cutting 
element of public health practice. This is important for the following reasons:

•    to aid the delivery of effective and ethical performance of everyday public health 
practice  

    Chapter 8   
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•   to aid in critical refl ection  upon, and the development and delivery of, improve-
ment in public health practice  

•   to aid in the refi nement of the public’s experience and satisfaction with public 
health services  

•   to assist in the development of an appropriate set of professional values  and cul-
ture within public health  

•   to assist in the development of independent, refl ective, and professional staff, 
with the requisite core skills  in analysis, reasoning skills, communication, and 
leadership to implement public health policy in an appropriate way     

8.1.2     Public Health Ethics: At the Core of Public Health 

 Ethics is concerned with establishing the appropriate way to act and refl ecting upon 
the reasons that justify such appropriate action. This includes both the actions (of 
individuals, groups, or governments) and policies that facilitate such action. The 
primary concern of ethics is a normative one; that is, how we  ought  to act. 

 Public health ethics is about all aspects of ethics relating to the domain of public 
health. Arguably, therefore, the fi rst step in developing an appropriate public health 
ethics is to come to some agreement upon a defi nition of “public health ”. Many dif-
ferent defi nitions of public health have been proposed, but they generally appeal to 
two different features: fi rst, a focus on improving the health of a group (the public, 
a population, society, or a community), not just individuals, and second, public 
health interventions generally require the participation of many individuals and 
organisations (through aggregated or often collective action) to meet this end. On 
this view, public health can be seen as being concerned with “collective interven-
tions that aim to promote and protect the health of the public” (Verweij and Dawson 
2007). Such an account of public health means that public health ethics is concerned 
with everything related to the values that capture the aims, methods, practice, and 
policy related to public health. 

 The range of values  that are relevant to public health ethics will be open to 
debate, but it is important to see that they are broader than those that have been 
dominant in discussions in medical ethics (Dawson 2010, 2011a). Whilst values 
such as respect for autonomy and individual liberty, for example, are important, 
there is no reason to view them as always taking priority in public health ethics 
(Upshur 2002). Given the focus of public health on health protection, harm reduc-
tion, health promotion, and equity, we need values that refl ect and capture factors 
relevant to the collective side of human life as well as the importance of the indi-
vidual. These values may include:

•    solidarity  
•   social justice  
•   the protection of collective interests  
•   relational and community values  
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•   common goods and public goods  
•   the conditions for general societal well-being and human fl ourishing  
•   reciprocity  
•   public trust    

 Such values may in turn be justifi ed through a single, higher-level, all-encompassing 
moral theory, or they may be supported by a number of different theories. The exact 
meaning and standing of each of these values will be contested, but acceptance of 
the need for refl ection and debate about what is relevant in relation to public health 
is clear. Of course, there will be disagreement about what is relevant, how to weight 
each value, and what to do in individual cases. However, disagreement should not 
be exaggerated. Consensus can often be developed through discussion and refl ec-
tion, and there is no reason to leap to the conclusion that ethical issues are merely 
personal opinions or feelings. One of the things that training  in ethics can do for 
those working in public health is to develop the ability to see and understand any 
such disagreements about values. 

 Understandably, busy professionals have little inclination to engage with the 
fi ner points of moral theory, and so in many cases the relevant decision-making tool 
will be a framework  (a pragmatic tool to aid decision-making). Examples of such 
frameworks include those developed by Kass (2001), Upshur (2002), and Childress 
et al. (2002). Frameworks can be very useful because they attempt to capture what 
is relevant to decision-making in a particular area of practice. They help to simplify 
and make explicit factors relevant to a decision. However, they can also be problem-
atic if they are applied blindly (Dawson 2009). It is important that the framework is 
relevant to the particular area under discussion, and any framework will yield a poor 
answer if it does not capture all of the factors that are relevant to a particular deci-
sion. It is important to see that the idea of frameworks uses a metaphor: frameworks 
are just “frames”, a way of looking at a problem. They aim to assist the decision- 
maker, but they will not supply all of the answers, and individual judgment is still 
required. 

 We suggest that public health ethics is essentially pluralist in the sense that there 
are a number of different values that will be relevant to any judgment about what to 
do, and that these values need to be made explicit, evaluated, and then weighed 
against each other in any deliberation related to action, practice, and policy forma-
tion. We need to ensure that we do not just accept that one or two particular values 
dominate. It is easy to assume that, for example, individual liberty always takes 
priority, but this does not mean that the right answer will always be found by invok-
ing such a single value or principle. 

 Public health ethics is concerned with both policy and practice in public health 
and as a result it will be controversial at times, touching on legal, political, and per-
sonal issues. Many public health activities cannot be carried out by the individual, 
so there is often a strong association between public health and government action 
(at municipal/city, provincial, and federal levels). This means that any discussion of 
public health must also involve a discussion of the role of the state in protecting and 
promoting health. We need to be careful not to assume that something is unethical 
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just because it can only be obtained through state action, nor should we assume that 
something is justifi ed just because it will contribute to public health.

   Suggested readings:  

•      Childress, J.F, Faden, RR,   Gaare, RD    ,   Gostin, LO    ,   Kahn, J    ,   Bonnie, RJ    ,   Kass, 
NE    ,   Mastroianni, AC    ,   Moreno, JD    ,   Nieburg, P    . (2002)   Public health ethics: map-
ping the terrain    .  The Journal of Law, Medicine & Ethics , 30(2), 170–178.  

•   Dawson, A. (2009). Theory and practice in public health ethics: a complex rela-
tionship. In Peckham, S. & Hann, A. (Eds.)  Public Health Ethics & Practice . 
London: Polity Press.  

•   Dawson, A. (2010). The Future of Bioethics: Three Dogmas and a Cup of 
Hemlock.  Bioethics , 24 (5): 218–225.  

•   Dawson, A. (2011a). Resetting the parameters: Public health as the foundation 
for public health ethics. In Dawson, A. (Ed.)  Public Health Ethics: Key Concepts 
and Issues in Policy and Practice . Cambridge: Cambridge University Press.  

•   Dawson, A. (2011b) (Ed.).  Public Health Ethics: Key Concepts and Issues in 
Policy and Practice . Cambridge: Cambridge University Press.  

•   Faden, R. & Shebaya, S, Public Health Ethics.  The Stanford Encyclopedia of 
Philosophy (Summer 2010 Edition) , Edward N. Zalta (ed.). Available from: 
  http://plato.stanford.edu/archives/sum2010/entries/publichealth-ethics/     
(accessed 15.10.11)  

•   Kass, N. (2001). An ethics framework for public health,  American Journal of 
Public Health , 91(11), 1776–1782.  

•   Munthe, C. (2008). The goals of public health: an integrated, multidimensional 
model.  Public Health Ethics , 1(1), 39–52.  

•   Upshur, REG (2002). Principles for the justifi cation of public health interven-
tions.  Canadian Journal of Public Health . 93(2), 101–103.  

•   Verweij, M. & Dawson, A. (2007). The meaning of “public” in public health. In 
Dawson, A. & Verweij, M. (Eds.)  Ethics, Prevention, and Public Health . Oxford: 
Oxford University Press.      

8.2     Outline of Six Core Areas for a Curriculum in Public 
Health Ethics 

 Exactly how public health ethics issues are to be divided up for any curriculum will 
be subject to disagreement and such divergence may refl ect different ways of orga-
nizing pedagogical material to meet different aims and the needs of different audi-
ences. However, we have decided to use a particular structure related to activities in 
public health as a means of demonstrating how ethical issues permeate everyday 
public health practice. The six particular areas that we focus on (health protection; 
health surveillance; disease and injury prevention; population health assessment; 
health promotion; disaster response) might also be subject to debate and certainly 
involve some overlap. However, we believe they are a reasonable place to start in the 
development of a general curriculum for public health ethics. As it happens they 
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relate to the core mission of public health agencies in Canada and build upon key 
documents and policies widely accepted in the Canadian context, but they should 
also be relevant to other parts of the world. 1  

 In each of the six core areas we sketch and discuss an outline for a module 
including learning objectives, key ethical considerations and challenges, key skills 
to be developed, and a very brief set of key readings. 

8.2.1     Module 1: Health Protection   

     (a)     Introduction:   

•  “Health protection” potentially covers a vast arena of public health activi-
ties, but is primarily concerned with putting into place the infrastructure 
necessary to ensure that the population is protected from threats to its health  

•   Health protection will include regulation and legislation (in relation to 
access to health care, product safety, enforcement of food, water and air 
quality standards, environmental standards, infectious disease control) and 
inspection powers (e.g. restaurants, disease status of travellers, etc.)  

•   Key ethical issues relate to the legitimate limits to health protection and its 
relation to other important values      

  (b)       Learning objectives of module:   

•  Be able to comprehend and discuss key theoretical concepts (e.g. health, 
protection, harm )  

•   Develop skills in reasoning, argumentation, and communication as a result 
of outlining and discussing key relevant ethical principles and issues  

•   Critically evaluate and discuss relevant regulatory frameworks (e.g. interna-
tional, national, provincial, etc.)  

•   Be able to identity key relevant sub-groups and discuss how the issues dis-
cussed in this module are relevant to them      

  (c)       Key ethical considerations:   

•  What are the limits to health protection?  
•   What do we mean by “harm”  (e.g. setback to interests, transgression of 

rights, measurable impacts on community health indicators, etc.)?  
•   Is there a relevant threshold in terms of severity or likelihood of harm that 

justifi es action?  
•   Where is the boundary between individual liberty  and the state’s duty to 

protect its citizens from harm?  
•   What obligations do we have to potentially vulnerable groups?  
•   What are the morally relevant considerations in drawing this boundary?  

1    The six areas derive from: National Advisory Committee on SARS and Public Health (2003) 
Learning from SARS: Renewal of Public Health in Canada. Ottawa: Health Canada. p. 47.  
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•   What is the legitimate role for precaution  in public policy? How should policy 
be decided when there is disagreement about the relevant evidence of harm?  

•   What obligations  to citizens have towards each other in relation to health 
protection?    

 Whilst protecting the public is important, attempting to protect people from all 
possible harms may result in severe limits to other morally important values (such 
as individual freedom). For example, great harm might be avoided by banning cars 
(e.g. fewer road deaths, decrease in pollution, greater opportunity to exercise, etc.) 
but few would hold this to be acceptable. Legitimate health protection is about 
deciding where the balance lies between such potentially confl icting values. For 
example, international health regulations have to attempt to limit the potential 
spread of disease through inspection and observation at international borders, but 
with minimal impact on trade. 

 One very interesting aspect of much health protection   work is that when it is 
working, the infrastructure and policies required to assure public safety (through the 
inspection and monitoring of essential elements for life such as water, air, and food 
quality), is taken for granted or is even “invisible” to the general public. However, 
the role of such background work in providing the conditions for a good life free of 
anxiety cannot be overestimated. However, once again, in at least some cases there 
will be legitimate debate about where the line between state action and personal 
choice might be drawn. 

 Health protection will often be focused on the whole population , but at times it 
might narrow its interest to address harms relating to a particular vulnerable sub-
population  (e.g. refugees; immigrants; aboriginal populations; pregnant women; 
children; etc.). Epidemiology  is central to the detection and monitoring of such fac-
tors and the prevention of the associated harms.   

  (d)       Key ethical challenges: 

•    Health protection requires the development of a language that allows space 
for public health policy and action. Such a language has to permit and justify 
state intervention. Such action and the necessary infrastructure often need to 
be provided by public bodies, as individuals can do little on their own to 
protect themselves.  

•   Society is better off when we can relax at the point of consumption because 
we trust in the inspection and regulatory process that provides for our safety.  

•   Health protection   will be in potential confl ict with other values and interests 
(e.g. the argument that regulation increases costs to industry, etc.). The right 
balance is diffi cult to establish and must be open to review as relevant facts 
and considerations change.      

  (e)     Core skills: 

•    Identify, assess, and balance different harms  
•   Identify and discuss value confl icts, and suggest justifi ed resolutions  
•   Assess relevant empirical evidence and weigh it in an appropriate manner 

within the context of ethical arguments      
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  (f)     Suggestions for case studies: 

•    Pasteurization of milk  
•   Water fl uoridation      

  (g)      Further reading: 

•    Powers, M. & Faden, R. (2006).  Social Justice: the Moral Foundations of 
Public Health and Health Policy.  Oxford: Oxford University Press.  

•   The SARS Commission (2007).  Spring of Fear: Final Report . Toronto: 
Ministry of Health & Long-Term Care.  

•   Selgelid, M. (2009) A Moderate Pluralist Approach to Public Health Policy 
and Ethics.  Public Health Ethics , 2(2), 195–205.  

•   Wilson, J. (2009) ‘Towards a normative framework for public health ethics 
and policy’,  Public Health Ethics , 2(2), 184–194.         

8.2.2     Module 2: Health Surveillance    

    (a)      Introduction 

•    Health surveillance is concerned with the early identifi cation of disease out-
breaks and disease trends as a means of responding quickly and effi ciently to 
assure and improve a population’s health  

•   Health surveillance will include the collection and monitoring of routine data 
in relation to disease outbreaks and trends; the detection and analysis of 
potential linkages between determinants and disease; monitoring for suc-
cessful interventions; reporting of fi ndings to relevant parties  

•   Key ethical issues relate to the need to obtain the best possible data and the 
possible confl ict of this aim with ethical principles such as informed consent   
and privacy      

  (b)      Learning objectives of module: 

•    Be able to comprehend and discuss key theoretical concepts (e.g. surveil-
lance, population, research, service evaluation, etc.)  

•   Develop skills in reasoning, argumentation, and communication as a result of 
outlining and discussing key relevant ethical principles and issues  

•   Critically evaluate and discuss relevant regulatory frameworks and guidance  
•   Be able to identify and explore the interaction between ethical and method-

ological issues      

  (c)       Key ethical considerations: 

•    In which circumstances, if any, is it justifi able not to gain consent or seek 
permission for data access and sharing? Confl ict will occur between the 
need to gather full data to fulfi l the ends of surveillance and the ethical 
requirements that suggest the need for individual agreement to participation 
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or access to data (e.g. informed consent and privacy). Surveillance data 
needs to include as close to 100 % participation as possible as there is a 
danger that any sub-group that opts out may share a signifi cant characteris-
tic, potentially invalidating the study.  

•   If it is appropriate to use a methodology without seeking such individual 
agreement, what other safeguards may be appropriate?  

•   What differences arise, if any, between routine disease surveillance    and 
linkage between data sets and/or registries and/or samples in biobanks, etc.?  

•   What sorts of data can be shared? With whom and in what form?  
•   The collection of surveillance data may result in the identifi cation of a dis-

ease outbreak (e.g. food contamination or STDs, etc.). How is communica-
tion best handled in moving from aggregate data to individual cases? What 
form should communication take (e.g. contact individuals where possible or 
a general media announcement) and when should it occur?      

  (d)     Key ethical challenges: 

•    How do we separate surveillance from other related activities such as 
research and service evaluation?  

•   What procedures (e.g. review), if any, ought to be in place in relation to 
surveillance?  

•   How are the ends of surveillance best attained within the current legal and 
regulatory structures and whilst respecting other ethical issues?  

•   Should there be a presumption in favour of disclosure of information ?      

  (e)      Core skills: 

•    The identifi cation and ability to discuss value confl icts  
•   An ability to weigh methodological considerations against relevant legal 

and ethical issues  
•   A critical perspective on relevant legal and regulatory structures (e.g. pri-

vacy legislation)  
•   The development of communication skills needed to gather and report rele-

vant data      

  (f)        Suggestions for case studies: 

•    A case exploring the issues relating to the lines that may be drawn between 
surveillance, screening, and research (e.g. collection of weights of children 
within schools as surveillance versus screening the same population with fol-
low up versus investigating the role of cultural factors in food consumption)  

•   Detection of HIV in anonymised surplus blood samples      

  (g)       Further reading: 

•    Verweij, M. and Dawson, A. (2009). Public Health Research Ethics: A 
Research Agenda,  Public Health Ethics , 2, 1–6.  

•   Coughlin, SS (2007). Ethical issues in epidemiology. In: Ashcroft, R. 
Dawson, A. Draper, H. & McMillan, J. (eds.)  Principles of Health Care 
Ethics (2nd ed.) , Chichester: Wiley.  
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•   Fairchild, A.L., Bayer, R. and Colgrove, J. (2008). Privacy, Democracy and 
the Politics of Disease Surveillance,  Public Health Ethics , 1, 30–38.         

8.2.3     Module 3: Disease and Injury Prevention 

    (a)       Introduction: 

•    Disease  and injury prevention   is a core aspect of public health, with the cen-
tral focus on preventing harmful events rather than waiting to treat them 
after they have already occurred  

•   Disease and injury prevention    covers a very wide range of issues, but will 
include organised programmes such as vaccination and screening; other pre-
ventive measures in relation to infectious disease (e.g. contact tracing); den-
tal and mental health; identifying and responding to the socioeconomic 
determinants of poor health; legislation designed to increase safety (e.g. 
seatbelts, cycle helmets, product safety, gun control, restrictions on alcohol, 
etc.)  

•   Key ethical issues include a focus on the justifi cation of, and possible prob-
lems in, formulating and implementing prevention programmes       

  (b)     Learning objectives of module: 

•    Be able to comprehend and discuss key theoretical concepts (e.g. preven-
tion, harms and benefi ts)  

•   Develop skills in reasoning, argumentation, and communication as a result 
of outlining and discussing key relevant ethical principles and issues  

•   Critically evaluate and discuss relevant regulatory frameworks and suggest 
reasons for protective legislative action by government      

  (c)       Key ethical considerations: 

•    Many preventive measures are focused on improving population health 
through the participation of large groups of people (e.g. screening  and vac-
cination programmes). How ought harms and benefi ts to be assessed where 
they are likely to involve considerations at both the individual and popula-
tion level?  

•   The capacity to interfere with aspects of people’s lives with the intention of 
preventing harm is almost infi nite. What are the limits to preventive inter-
ventions (if there are any)? If such limits exist, how can they be established 
and defended? Should we presume that we ought not to prevent disease or 
injury because it restricts individual freedom unless the risk or consequences 
are very great? If so, why should this be the default position (rather than 
seeking to remove harm unless there are other reasons not to do so)? How 
are different values to be weighed in such assessments?  

•   In some cases the causes of disease are unclear or very complex (e.g. this is the 
case with many chronic diseases). What impact ought this have on prevention 
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strategies? How precautionary ought we to be in relation to disease and injuries 
we may be able to prevent? What kind of evidence is relevant to such deci-
sions? Does it have to be of a specifi c type or quality?  

•   Many preventive strategies are targeted at the whole population, but others 
are focused on sub-populations often because they are vulnerable for some 
reason and cannot take action to protect themselves (e.g. children in relation 
to booster seats in cars and the use of cycle helmets). Does this fact change 
the way we ought to think of prevention?  

•   In other cases the issue arises as to whether something counts as a public 
health concern at all. For example, are aspects of mental health policy such 
as the prevention of suicide public health or clinical issues?      

  (d)      Key ethical challenges: 

•    What are the legitimate limits to preventive strategies?  
•   Is it right to think that individual liberty is so important that we should set 

the default against preventive interventions through legislation?  
•   How ought we to decide where prevention requires the mere provision of 

information, rather than, for example, legislation?      

  (e)       Core skills: 

•    The identifi cation and assessment of harms and benefi ts  
•   The identifi cation and ability to discuss value confl icts  
•   A need to assess relevant empirical evidence and weigh it in an appropriate 

manner within the context of ethical arguments  
•   Identifi cation of and communication about risks      

  (f)     Suggestions for case studies: 

•    What factors are relevant to ensuring screening programmes are ethical?      

  (g)       Further reading: 

•    Verweij, M. (2007). Preventing disease. In: Ashcroft, R. Dawson, A. Draper, 
H. & McMillan, J. (Eds.)  Principles of Health Care Ethics (2nd ed.) , 
Chichester: Wiley.  

•   Juth, N. and Munthe, C. (2007). Screening: Ethical Aspects. In: Ashcroft, R. 
Dawson, A. Draper, H. & McMillan, J. (Eds.)  Principles of Health Care 
Ethics (2nd ed.) , Chichester: Wiley.  

•   Hill, AB. (1965). The Environment and Disease: Association or Causation? 
 Proceedings of the Royal Society of Medicine , 58, 295–300.         

8.2.4     Module 4: Population Health Assessment  

    (a)      Introduction: 

•    Population health  assessment is a means of coming to understand the health 
status and needs of a population or community  
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•   Population health assessment will include collecting data in relation to risks 
to, and opportunities for improving, a population’s health (including factors 
relating to gender, racial, and socioeconomic determinants of health), as 
well as the way that existing services and policies may be improved or 
replaced with alternatives  

•   Key ethical issues relate to how the data is gathered and used, the role of 
the community in setting priorities and determining levels of satisfaction, 
and the means for creating greater social justice and moving towards 
greater equity      

  (b)     Learning objectives of module: 

•    Be able to comprehend and discuss key theoretical concepts (e.g. health, 
need, inequities, etc.)  

•   Develop skills in reasoning, argumentation, and communication as a result 
of outlining and discussing key relevant ethical principles and issues  

•   Critically evaluate and discuss different methodologies for gathering data 
relating to population health assessment, including epidemiological, health 
economic, and qualitative methods  

•   Be able to identify ethical issues relating to sub-group analysis and discuss 
how issues relating to health needs and inequities ought to be resolved      

  (c)     Key ethical considerations: 

•    How ought population health to be assessed? Should assessment of pop-
ulation need involve appeal to community views (or is this a separate 
issue)?  

•   What methods are most suitable for discovering population health needs?  
•   How does the detection of an inequality relate to action? For example, are 

some inequalities (such as the differential lifespan between men and women) 
of no interest to public health? Why not?      

  (d)       Key ethical challenges: 

•    What do we mean when we talk of “need”? Are such things objectively 
defi ned?  

•   Ought data to be collected on sub-groups (e.g. racial groups) where it may 
be misused or misunderstood?  

•   What follows in terms of policy once need or inequity is detected?      

  (e)     Core skills: 

•    The identifi cation and assessment of population needs, satisfaction, 
inequities  

•   The identifi cation of and ability to discuss value confl icts  
•   The ability to assess relevant empirical evidence and weigh it in an appropri-

ate manner within the context of ethical arguments      

  (f)     Suggestions for case studies: 

•    Rights and wrongs of collecting race-based statistics      
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  (g)      Further reading: 

•    Powers, M. & Faden, R. (2006).  Social Justice: the Moral Foundations of 
Public Health and Health Policy . Oxford: Oxford University Press.  

•   Wilson, J. (2011). Equity. In: Dawson, A. (Ed.)  Public Health Ethics: Key 
Concepts and Issues in Policy and Practice.  Cambridge: Cambridge 
University Press.  

•   Anand, S., Peter, F and Sen, A. (Eds.) (2004).  Public Health, Ethics, and 
Equity. Oxford : Oxford University Press.         

8.2.5     Module 5: Health Promotion   

    (a)     Introduction: 

•    Health promotion is focused on the encouragement of behaviour  likely to 
increase the health of individuals and populations.  

•   Health promotion will include a wide range of interventions at the level of 
the individual, community, and population, with the aim of positively infl u-
encing health outcomes through a focus on encouraging certain sorts of 
behaviour through a range of interventions that may include information 
provision, education, persuasion , and preference change. Health promotion   
is focused on more than the absence of ill-health or disease, and aims to 
identify and remove all impediments to health.  

•   Key ethical issues relate to the tension between the idea of promoting health 
and the extent of the changes this requires to an individual’s lifestyle. 
Questions may arise as to the degree to which such lifestyles are in fact 
chosen and how far change can be externally directed.      

  (b)     Learning objectives of module: 

•    Be able to comprehend and discuss key theoretical concepts (e.g. health, 
health promotion, persuasion, coercion , etc.)  

•   Develop skills in reasoning, argumentation, and communication as a result 
of outlining and discussing key relevant ethical principles and issues  

•   Critically evaluate and discuss a range of potential interventions, and assess 
which is the most appropriate given the relevant facts      

  (c)     Key ethical considerations: 

•    Health promotion involves signifi cant potential change to the lifestyles of 
individuals. Should the focus be only on providing information to people or 
is it right to also seek to change behaviour ? In liberal societies it is normally 
assumed that choices about legal lifestyle activities such as the consumption 
of tobacco, alcohol, and food (as well as deciding not to engage in suffi cient 
exercise) are decisions to be left for individuals. However are such choices 
free in the relevant sense? Are they not subject to infl uence by cultural and 
socioeconomic factors? If so, does this justify attempts to change them?  
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•   Health promotion work involves a strong commitment to particular methods 
that may raise ethical issues. For example, many advocates of health promo-
tion are strongly committed to the idea of public engagement, community 
development, and advocacy for others. What ethical issues might emerge in 
relation to these issues? How are they to be resolved?  

•   Health promotion does not just involve treating illness or even merely pre-
venting ill health. It involves a commitment to all kinds of activities to pro-
mote health, and this will inevitably touch on controversial political issues, 
such as the role of environmental and socioeconomic determinants of health. 
Health promoters are likely to be advocates for signifi cant change not just in 
relation to our individual lives, but also in our societies and our social and 
built environment. Issues such as urban planning, transport policy, the provi-
sion of public recreational space and parks, food regulation, and agricultural 
policy will all be suitable (and politically controversial) issues for the health 
promoter. Is there a line to be drawn between ethics and politics in relation 
to health? If someone is deeply committed to the idea of equity and social 
justice does this inevitably result in political activity and advocacy?      

  (d)     Key ethical challenges: 

•    Establishment of appropriate methods to use as a means to seek to promote 
health  

•   Combating the challenge of a society that assumes lifestyle issues are and 
ought to be the domain of personal choice  

•   Delineating the boundary (if there is one) between the ethical and the 
political      

  (e)     Core skills: 

•    The identifi cation of opportunities for the promotion of health and the 
assessment of their appropriateness  

•   The identifi cation and ability to discuss value confl icts  in relation to health 
promotion  

•   A need to assess relevant empirical evidence and weigh it in an appropriate 
manner within the context of ethical arguments      

  (f)     Suggestions for case studies: 

•    How should we respond to the rise in obesity (e.g. through the provision of 
information, education, persuasion, seeking to change people’s 
preferences)?      

  (g)     Further reading: 

•    Cribb, A. (2007) ‘Health promotion, society and health care ethics’. In: 
Ashcroft, R. Dawson, A. Draper, H. & McMillan, J. (eds.)  Principles of 
Health Care Ethics (2nd ed.) , Chichester: Wiley.  

•   Grill, K. (2009) ‘Liberalism, altruism and group consent’,  Public Health 
Ethics , 2, 2: 146–157.  

•   Holland, S. (2007)  Public Health Ethics . London: Polity Press.  

8 A Model Curriculum for Public Health Ethics



116

•   Voigt, K. (2010) ‘Smoking and social justice’, Public Health Ethics, 2, 2: 
91–106.  

•   Wikler, DI (1978) ‘Persuasion and coercion for health: ethical issues in gov-
ernment efforts to change life-style’.  Millbank Memorial Fund Quarterly , 
56, 5, 303–338.         

8.2.6     Module 6: Disaster Response  

    (a)     Introduction: 

•    Disaster response is an area of public health concerned with planning in 
advance for a wide range of negative events that affect a whole community 
or population over a short period.  

•   Disaster response ought to focus on a wide range of cases that potentially 
impact a whole population (e.g. highly infectious diseases with signifi cant 
negative outcomes such as SARS or pandemic infl uenza; radiation or chemi-
cal leak; bioterrorism; signifi cant extreme weather events such as prolonged 
extreme high or cold temperatures, hurricane, tornado, fl ooding, etc.; major 
interruption to power supplies; the consequences of war or large and sudden 
population migration, etc.). Such preparation ought to focus not just on the 
immediate disaster itself, but also on likely negative impacts upon popula-
tion health. Such negative factors following such an event may include: dis-
ruption to routine health care provision, food and water supplies, possible 
absenteeism by key workers, infectious disease outbreaks, etc.  

•   Key ethical issues involve the need to respond in an extreme case with poten-
tially little information and great uncertainty. Traditional ethical principles 
may be under extreme pressure or even inappropriate in such a scenario.      

  (b)     Learning objectives of module: 

•    Develop skills in reasoning, argumentation, and communication as a result 
of outlining and discussing key relevant ethical principles and issues  

•   Critically evaluate and discuss relevant disaster plans and frameworks  
•   Consider how ethical principles and issues may be tested by such emergen-

cies and discuss how to plan for high-risk, low-likelihood situations      

  (c)     Key ethical considerations: 

•    Each of the disaster situations outlined above is distinct, so one important 
issue is to ensure that planning provides for a great deal of fl exibility to 
ensure that the requirements of any actual scenario can be met.  

•   In many of the scenarios pressure may be put on necessary resources  to 
sustain life or reduce risk. In such a situation rational priority setting  will 
need to be in place and a just procedure for allocation will have to be devised. 
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Some advance planning can go into thinking about different scenarios and 
what the requirements of justice may be.  

•   At least in some scenarios considered in this module there may be problems 
with staff absenteeism due to other commitments and fear of the conse-
quences of attending work. Again, advance planning can consider different 
scenarios and how they may be addressed.  

•   Disasters can affect large groups of people and this may mean that the 
required response may involve more than one national/provincial/federal 
agency. Planning ought to consider how such collaborations may work and 
what problems may arise in relation to such things as communication with 
the public.      

  (d)     Key ethical challenges: 

•    There is a resource issue as we are required to balance time, fi nances, and 
energy spent on something that may never happen (high impact and low 
risk ) against expending those same resources on problems we know already 
exist.  

•   There is also an epistemic problem in that the ability to prepare in 
advance may be limited (or in the worse case scenario even irrelevant) 
given the uncertainty  about the parameters of any real situation that may 
be faced.  

•   Is it possible to conduct ethical research within the context of a disaster?      

  (e)     Core skills: 

•    The identifi cation and assessment of risks  
•   The identifi cation of and ability to discuss value confl icts  
•   The ability to assess a wide range of relevant empirical evidence, normative 

principles, and issues, and weigh them in an appropriate manner within the 
context of a wide range of variables  

•   The ability to communicate in a situation of extreme uncertainty       

  (f)     Suggestions for case studies: 

•    Extreme weather event  
•   Performing medical research in an emergency (e.g. novel infectious agent)      

  (g)     Further reading: 

•    Arras, J. & Jennings, B. (forthcoming) (Eds.). Disaster Planning and 
Response.  

•   University of Toronto Joint Centre for Bioethics Pandemic Infl uenza 
Working Group (2005). Stand on Guard for Thee: Ethical considerations in 
preparedness planning for pandemic infl uenza. Toronto: JCB. Available at: 
  http://www.jointcentreforbioethics.ca/people/documents/upshur_stand_
guard.pdf    . Accessed 15 October 2011.          
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8.3     Key Messages and Learning Objective 

 The aim of this curriculum is to outline how public health ethics is an essential 
cross-cutting requirement for public health practice and policy making. A focus on 
public health ethics as an aspect of work in public health will result in better deci-
sions, improvements in the health and satisfaction of the public, and enhancement 
to workforce knowledge and skills. Public health ethics is an essential aspect of 
modern professional public health activity and ought to be integrated into relevant 
entry-level and continuing education and training  programmes. 

 This curriculum outlines six modules as follows:

•    Health protection  
•   Health surveillance  
•   Disease and injury prevention  
•   Population health assessment  
•   Health promotion  
•   Disaster response    

 As a result of completing one or more of these core modules in public health 
ethics participants should have achieved the following objectives:

•    Be able to comprehend and discuss key theoretical concepts  
•   Have developed skills in reasoning, argumentation, and communication as a 

result of outlining and discussing key relevant ethical principles and issues  
•   Be able to critically evaluate and discuss relevant regulatory frameworks and 

guidance  (e.g. international, national, provincial, etc.) and suggest reasons for 
protective legislative action by government  

•   Be able to identity key relevant sub-groups in populations and discuss how the 
issues discussed in these modules are relevant to them  

•   Be able to identity and explore the interaction between ethical, legal , and meth-
odological issues        

A. Dawson and R. Upshur
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9.1            Introduction 

    It is now widely recognized that, for many decisions faced by practitioners and poli-
cymakers in public health, there are moral reasons that decision-makers should take 
into account. For example, decision-makers sometimes have moral reasons to select 
an intervention  other than  the one expected to produce the best health outcome, for 
example, reasons to protect freedom and so not to quarantine infected individuals 
against their will, even when this will save the most lives, or reasons to give priority 
to worse-off groups and so to implement a health program in an impoverished area 
even though the program could improve health to a greater extent elsewhere. Here is 
an example of the second scenario. A city has two communities whose life expec-
tancy is reduced by hypertension. One community is of poor urban black males; the 
other is of wealthy suburban white males. Access to care, compliance, and life expec-
tancy are low in the poor community, but high in the wealthy community. The city’s 
health commission can only afford to implement one program for the prevention of 
hypertension, which can serve just one of the two communities. Fewer lives will be 
saved if the poor community is selected, because compliance is low and fewer 
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additional life-years will be achieved, also because life expectancy is lower. 1  However, 
there are moral reasons to implement the program in the poorer community and, 
arguably, this is what should be done all-things-considered (Wikler et al.  2005 ). 

 Such examples show that neglecting a relevant moral reason may result in the 
decision that may not be, overall, the best one, even though it brings about the best 
health outcome. Even when the decision would not be different, neglecting a rele-
vant reason diminishes the decision’s legitimacy and, presumably, also its perceived 
legitimacy, at least for those who consider the reason relevant. Decision-makers 
therefore need to know which moral reasons to take into account (such as giving 
priority to worse-off groups), how to understand key concepts (such as the concept 
of a worse-off group), or what the reasons imply for the decision they face (whether 
to select this intervention or that one). 

 Tools developed to help decision-makers identify moral reasons, and take them 
into account appropriately, have aimed at improving decision-makers’  general  com-
petence. One such tool comprises instructions for setting up a process designed to 
boost the chance that decision-makers will take into account all the reasons that are 
relevant to their decision. The prescribed process is transparent in that it enables 
those affected by the decision to learn the decision that was made and all the reasons 
that motivated it. It also includes an appeals mechanism that enables people who 
have a reasonable objection to the reasons to have the decision revisited (Daniels 
and Sabin  2002 ; Daniels  2000 ). Another tool, designed specifi cally for allocating 
scarce resources, is a guide for decision-makers that explains the various goals of 
public health (such as bringing about the best health outcomes and offering fair 
chances to all), shows how these can confl ict, and teaches a step-wise procedure for 
identifying and resolving confl icts fairly (Wikler et al.  2005 ).   

 However, there is often a literature that addresses the question that decision- 
makers face in practice or discusses how to interpret moral principles that bear on the 
practical question. Existing tools do not summarize for decision-makers the range of 
arguments presented and the positions taken. These questions might concern, to give 
an additional example, whether to allocate the available resources to treat diseases 
that happen to affl ict mainly the middle-aged  versus  the elderly in the community. 

 Unaided, decision-makers are likely to miss many of the relevant arguments and 
the implications for their decision. They lack the time and skills to retrieve and syn-
thesize this literature, which is often extensive, fragmented across disciplines, and 
indexed inconsistently in various databases. For many decisions they face, the rele-
vant literature is extensive, interspersed across fi elds and literary genres, and some 
articles are published in journals available only on subscription. The risk also arises 
that reviewers will select publications best supporting their views, intentionally or 
otherwise. Offi cial reports and non-systematic reviews of the ethical considerations 
are likely to miss many of the published reasons (Sofaer and Strech  2011a ,  b ). 
In particular when the ethical issues are hidden, as when decision-makers use 

1    In a variant of this case, the program is also more expensive to implement in the poor community, 
because prevention requires a more complex intervention.  
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cost-effectiveness analysis or its variants (Brock  2004 ), decision-makers may be 
unaware that there is reason-based literature that should inform their decision.  

 We have therefore developed a variant of the  systematic review  (defi ned below) 
to fi ll the gap. We call our variants  systematic reviews of reasons . They can be 
used to review any  reason-based literature , which uses reasoning to address con-
ceptual questions, as distinct from using empirical studies to address empirical 
questions. However, in this chapter we are concerned with their use as a tool to 
enable literatures in  philosophical bioethics , which uses reasoning to address 
questions such as whether participants in a clinical trial should, or need not, be 
given access to the trial drug after the trial, to inform decisions in public health 
practice and policy-making.   

 Our genre has an important limitation. Unfortunately, ensuring that decision- 
makers grasp the  published  reasons and positions does not guarantee that they grasp 
the  relevant  reasons, because the reviewed literature may omit relevant reasons or 
be wrong about which reasons are relevant. However, a systematic review of rea-
sons does minimize the chance that decision-makers will fail to take into account a 
relevant reason. In the (frequent) absence of a competent selection of the relevant 
reasons, a systematic review of the  published  reasons is the next best alternative to 
a systematic review of the  relevant  reasons. Furthermore, even when there is a com-
petent selection, a systematic review of the published reasons is needed to legiti-
mize its claim to be a  comprehensive  set of relevant reasons. 

 This chapter briefl y summarizes what a systematic review of reasons is and why 
and how to write one, drawing on our previous papers (Sofaer and Strech  2011a ,  b ; 
Strech and Sofaer  2012 ). It then sets out a research agenda that aims to increase the 
usefulness of such reviews to decision-makers in public health.  

9.2     The Traditional Systematic Review 

 First, some background is needed on the genre that we have adapted. The traditional 
systematic review was developed in social science and medicine to synthesize for 
decision-makers all the empirical studies that address an empirical question, such as 
whether smoking causes cancer. The review presents the literature’s answer to the 
question, taking into account the degree to which we should believe the answers 
proposed by each study, where each degree is based on the quality of the study 
(Higgins and Green  2011 ). Increasingly, systematic reviews are used to make deci-
sions in medical practice, to write guidelines, and to decide what research to 
conduct. 

 Writing a systematic review follows a detailed protocol. In outline, one fi rst for-
mulates an empirical question with a set form: the question must mention a popula-
tion, intervention, comparison and outcome. Here is an example:

  [POPULATION] In children aged 6 months to 5 years, does [INTERVENTION] vitamin A 
supplementation (VAS) versus [COMPARISON] no VAS [OUTCOME] prevent all-cause 
mortality? (Imdad et al.  2010 ) 

9 Systematic Reviews of Reasons in Public Health Ethics Literature
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   One then specifi es inclusion criteria for literature that addresses the question. 
Next, one conducts a search that uses specifi c techniques designed to maximize the 
chance of retrieving all the literature that meet the criteria. The result should be the 
whole literature that addresses the question. The search should be described in suf-
fi cient detail to enable its reproduction. 

 Next, one extracts from each selected publication the conclusion that it draws (its 
answer to the research question) and other data. One assesses the degree to which 
we should believe the answer/conclusion; sometimes, and as recommended when 
writing a systematic review that will inform clinical guidelines, one grades the 
answer/conclusion to refl ect this degree (Guyatt et al.  2008 ). One then draws an 
even-handed conclusion as to whether vitamin A supplementation, versus no sup-
plementation, prevents all-cause mortality, based on all the relevant publications, 
taking into account the extent to which we should accept individual publications’ 
answers/conclusions. 

 Table  9.1  summarizes the four key steps of writing a systematic review.

9.3        Adaptations of the Traditional Systematic Review 

 The traditional systematic review is designed for reviewing empirical literatures to 
answer an empirical question. As mentioned previously, our variant is designed for 
reviewing  reason-based  literatures, for example, philosophical bioethics. One might 
expect a systematic review of reasons to have the same form of research question as 
a traditional systematic review, with an ethical rather than physical outcome, for 
example:

  “[POPULATION] In patients with mental disorders (schizophrenia, dementia), is use of 
concealed medications in food or drink [INTERVENTION], rather than prescribing medi-
cations in the usual way or forcibly administering them [COMPARISON], ethically justifi -
able? [OUTCOME]” (McCullough et al.  2007 ) 

   One would then need a measure of the quality of reasoning in a publication to 
enable appropriate weighting of a publication’s answer to this question based on the 
quality of its underlying reasoning. This is the approach taken by Laurence B. 
McCullough and colleagues (McCullough et al.  2007 ,  2004 ). We call their reviews 
 systematic reviews of conclusions,  because the focal point of the analysis is the 
extraction, from each included publication, of the conclusion drawn from the rea-
sons in the publication, weighted to refl ect the quality of the underlying reasons. 

    Table 9.1    The four steps for writing a systematic review   

 (1) Write the review question and inclusion conditions for literature that addresses it 
 (2) Try to identify all publications that meet the inclusion conditions 
 (3)  For each publication that meets the conditions, extract its answer to the review question and 

weight it to refl ect the credibility of the answer based on the quality of the study 
 (4) Synthesise the weighted conclusions to answer the review question 

N. Sofaer and D. Strech
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The specifi c measure of quality they develop assigns a score to the overall reasoning 
in a publication; it does not assign scores to individual reasons given to support the 
publication’s overall conclusion. However, this is a contingent feature of their 
model for writing systematic reviews: a variant of their model could assess the qual-
ity of reasons differently.   

 We have argued elsewhere that such reviews are likely to mislead decision- 
makers and omit information they need on reasons (Strech and Sofaer  2012 ; Sofaer 
and Strech  2011a ). To summarize: when the literature reviewed omits some relevant 
reasons or presents relevant reasons inadequately, decision-makers may not realize 
that the literature’s answer to the review question, as revealed by the systematic 
review, is unreliable. Of course, when an empirical literature is inadequate, its 
answer will also be potentially misleading and uninteresting; the correct safeguard 
in both cases (inadequate empirical and reason-based literatures) is for the review to 
conclude only that further research is needed to answer the question. To date, how-
ever, the assessment of the quality of reasons and of argument-based literature is 
much less standardized than, for example, the assessment of the quality of clinical 
trials and the literature that reports their results. Decision-makers in public health 
are less likely, we surmise, to understand the signifi cance of limitations in reasoning 
than in study design. A systematic review of conclusions is likely to mislead 
decision- makers even when the literature reviewed includes all the relevant reasons 
and presents them well. This is because there may be mutually incompatible, but 
maximally-informed and individually reasonable answers to the conceptual ques-
tion, or when different weightings of the reasons (as may be appropriate in dissimi-
lar contexts) would support a different answer. Last, a systematic review of 
conclusions, at least in the form proposed by McCullough and colleagues, does not 
include crucial information on the reasons given in the literature that discusses the 
review question: the type of reasons used, the implications they were taken to have 
for the review question, and whether the authors endorsed or rejected the reasons. 
We explain the importance of that information later.   

 A systematic review of reasons addresses a primary question such as:

  Which reasons have been given for the view that, in patients with mental disorders (schizo-
phrenia, dementia), the use of concealed medications in food or drink is ethically 
justifi able? 

   Note that the conceptual question (whether the use of concealed medications is 
ethically justifi ed) is nested inside the factual question: it is not the question 
addressed by the systematic review. There is also a secondary research question:

  How have these reasons been used to argue that, in patients with mental disorders (schizo-
phrenia, dementia), the use of concealed medications in food or drink is ethically 
justifi able?’ 

   In particular: What did the authors that mentioned these reasons take them to 
imply for the review question? Did the authors endorse these reasons for their spe-
cifi c conclusions? 

 Table  9.2  presents key contrasts between traditional systematic reviews, system-
atic reviews of conclusions, and systematic reviews of reasons.

9 Systematic Reviews of Reasons in Public Health Ethics Literature
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   Note that the traditional model and the two variant models designed to review 
reason-based literatures differ as to the type of review question, whether they 
extract detailed data on reasons from the literature included in the review, and 
whether they assess the quality of the reasons extracted. The nature of the ques-
tions addressed by these systematic reviews has implications for the data col-
lected and interpretative tasks required. In particular, answering the primary and 
secondary questions of a systematic review of reasons does not require assessing 
the quality of reasons, but does entail the extraction of detailed data about the 
reasons. 

 In both these respects, a systematic review of reasons is a more radical adaptation 
of the traditional systematic review than systematic reviews of conclusions. 
Interestingly, the primary and secondary questions are less interesting and ambi-
tious compared to the question addressed by a systematic review of conclusions: the 
former are factual questions that introduce the groundwork for answering the lat-
ter’s substantial, conceptual question. Despite this, we will argue below, where we 
explore the comparison further, systematic reviews of reasons are more useful to 
decision-makers than systematic reviews of conclusions.    

9.4     Why Do Public Health Decision-Makers Need Systematic 
Reviews of Reasons? 

 As we next argue, decision-makers in public health practice and policy-making 
need systematic reviews of reasons because, unlike other genres available, they can 
be depended on to cover all the published reasons and explain the implications that 
the reasons have been taken to have for the review question. They also maximize the 
chance of identifying areas for further research that, if conducted, would improve 
the information base for decision-making. 

 As mentioned above, decision-makers need to know which moral reasons to take 
into account (such as giving priority to worse-off groups), how to understand key 
concepts (such as the concept of a worse-off group), or what the reasons imply for 
the decision they face: whether to select this intervention or that intervention. 
However, often there is no reliable summary of the strong reasons and their implica-
tions for the decision. To appreciate this point, consider the various genres designed 
to provide decision-makers with a summary of a complex issue and the relevant 
considerations. 

 Systematic reviews of reason-based literature date only from 2007, when the 
McCullough team published their model. However, there have long been infor-
mal reviews of reasons and reports that address ethics-related issues. There are 
also genres for briefi ng policymakers such as the POSTnote. The UK’s Parliament 
Offi ce of Science and Technology (POST) produces POSTnotes “to inform par-
liamentary debate” and also makes them available to the general public (POST 
staff  2011 ). 

N. Sofaer and D. Strech
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 We defi ne  informal reviews  negatively, as reviews that are not systematic. We are 
unaware of reviews of reasons that document their search methods in our fi elds, 
bioethics, and philosophy. We have never encountered training in systematic 
searches in our undergraduate, graduate, or postdoctoral education in philosophy 
and bioethics or heard of such training. One of us gave a fi rst such course this year. 2  
We hypothesize that informal reviews of philosophy or bioethics literature result 
from unsystematic sampling of the literature to the unspecifi ed point at which it 
seems to the author (often the only author) that no relevant new reasons emerge. 
Many of the informal reviews that we have read address a cluster of issues, and 
include a brief commentary on some of the reasons reviewed (Grady  2005 ; Hutt 
 1998 ; Lavery  2008 ; Ashcroft  2005 ; Zong  2008 ). They are published as articles or 
book chapters. 

 Reports produced by bodies such as the Nuffi eld Council of Bioethics are longer 
and divided into chapters, which each reviews a cluster of issues. POSTnotes 
address a specifi c issue, such as Mental Capacity and Education, though not a single 
question, and offer within their four pages an overview that outlines a small number 
of factual and ethical considerations. 3  

 However, these other genres do not use systematic data collection, extraction, 
and analysis techniques. Systematic reviews of reasons inform decision-makers 
about a broader range of reasons that bear on their decision, including about how 
different interpretations of reasons appealing to fairness, exploitation, priority to the 
worse off (and so on) differ in their implications for the decision they face. It is a 
reasonable hypothesis that the use of systematic reviews of reasons  versus  these 
other genres often leads to a better-grounded and so better decision. In any case, 
decisions will be more legitimate, because decision-makers will take into account a 
broader range of reasons. 

 The prediction that systematic reviews of reasons will present a broader range 
of reasons, ways in which they have been interpreted, or implications that they 
have been taken to have is also based on the fact that our pilot systematic review of 
reasons, which addressed the primary question “which reasons have been given for 
the views that former participants in a drug trial should, or need not, be ensured 
PTA to the trial drug?”, identifi ed many more published reasons than the most 
comprehensive publication it identifi ed, which was an excellent informal review: 
our systematic review identifi ed 235 reasons, when narrowly defi ned, compared to 
the informal review’s 59. Informal reviews and national-level reports were among 
the 75 publications included in our systematic review of reasons. Given the differ-
ence in search and extraction techniques between a systematic review of reasons 
and these other genres, it is reasonable to suppose that there are similarly stark 
differences in the variety of reasons identifi ed by a systematic review of reasons 
and these other genres. We have hypothesized that the contrast will be greatest 

2    Daniel Strech, Empirical Bioethics Course, University of Zürich, April 2011,   http://www.bmel.
uzh.ch/med/program/curriculum.html#Winter%20School    .  
3    There may be genres, in addition to those outlined in this section, of which we are unaware.  
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when a literature is extensive, fragmented across disciplines and literary genres, and 
indexed in databases inadequately and inconsistently, as bioethics literatures often 
are (Sofaer and Strech  2011b ). 4  

 In the absence of a reliable summary of the relevant reasons, we need to include 
in decision-makers’ dossier a summary of the published reasons. This information 
should include how these reasons have been understood, the implications they have 
been taken to have, and whether authors have endorsed each reason’s implication 
for the answer to the research question. 

 A systematic review of reasons also maximizes the chance of spotting areas for 
further research: moral reasons that have been presented only inadequately and fac-
tual claims not based on suffi cient evidence or subject to disagreement. It may thereby 
stimulate research that will improve the information base for policy and is therefore 
of indirect use to decision-makers in public health. Our systematic review showed 
differences between publications as to the cost, legality, and logistics of ensuring 
PTA, and suggested that many factual claims were not evidence-based (Sofaer and 
Strech  2011b ). If these assumptions were tested, this would improve the information-
base for decision-making. While other genres that present reasons will also fi nd such 
assumptions, a systematic review of reasons is likely to identify more of them, by dint 
of the systematic techniques used to search for and analyse reasons.    

9.5     How Does One Write a Systematic Review of Reasons? 

 We summarize here the key steps of writing a systematic review of reasons, which 
correspond to those of the traditional systematic review in Table  9.1  above. Detailed 
guidance is elsewhere (Strech and Sofaer  2012 ). 

9.5.1     Write the Review Question and Inclusion Conditions 
for Literature That Addresses It 

 Suggested forms for the primary and secondary review questions are:

  Which reasons have been given for the views that action or policy X is, or is not, required 
(alternatively: permissible, forbidden)? How have these reasons been used? 

4    One might object that the greater comprehensiveness of a systematic review of reasons, relative to 
a systematic review of conclusions, is accidental: a systematic review of conclusions could search 
systematically for reasons and extract detailed information on reasons retrieved. Indeed, such 
extraction would enable a better assessment of the quality of reasons in a publication, and so render 
more credible the literature’s answer to the review’s conceptual question, which a systematic 
review of conclusions purports to present. Nonetheless, as we have argued above, systematic 
reviews of conclusions are likely to mislead decision-makers, by presenting the literature’s answer 
to the review’s conceptual question, whether the literature is adequate or inadequate.  
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   Clearly, terms such as  required  may need explanation to distinguish between 
moral and legal requirement, and the analysis conducted to answer these questions 
should capture the difference between publications that argue that the action or 
policy is permissible  versus  forbidden. 

 The inclusion conditions should be designed to identify all and only the publica-
tions that discuss whether action X is required (or permissible, forbidden). 
Explanation or justifi cation should be provided as necessary. Criteria for including 
or excluding publications based on language or ranges of publication dates will 
need to be explicitly stated and justifi ed.    

9.5.2     Try to Identify All Publications That Meet the Inclusion 
Conditions 

 The second step is to conduct a reproducible search that aims to identify all the 
publications that meet the inclusion conditions. Depending on the review questions, 
it may be necessary to select databases in philosophy, bioethics, law, medicine, and/
or other fi elds. Thesis databases can also contain valuable material. The choice of 
databases can be guided by reference librarians. 

 Once a database has been identifi ed, reviewers should construct search strings 
using its controlled vocabulary (the terms that are applied to the publications in the 
database to enable retrieval of the publications) and the question’s keywords. If the 
controlled vocabulary does not contain terms relevant to the question, reviewers 
should identify the controlled vocabulary that has been applied to publications 
already known to meet the inclusion conditions. The resulting terms and keywords 
should be sorted into groups that concern a similar concept (e.g. “vitamin A supple-
mentation”, “all-cause mortality”). “OR” should be used to join terms referring to 
the same topic; the resulting strings should be joined with “AND” or “OR”, depend-
ing on the number and relevance of publications that the resulting string retrieves. 

 Reviewers should also search as systematically as possible for relevant reports 
and books; hand-search their tables of contents and indexes; and examine the in-text 
references, footnotes, and bibliographies of qualifying publications for further pub-
lications that possibly meet the eligibility criteria (Strech et al.  2008 ; Mulrow  1994 ). 
The contents of many electronic books can already be searched systematically and 
quickly by the search functions of PDF software. (The effectiveness of searches will 
depend on how the electronic book has been prepared. Books prepared by scanning 
pages as images may not be searchable. 5 ) Reference management software should 
be used to record searches and to quantify the overlap between searches and between 
databases. 

 Reviewers should work independently through the list of retrieved publications 
to exclude those that seem irrelevant based on their title, abstract, and controlled 

5    We are grateful to Reuben Thomas for this point.  
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vocabulary. (It is important to realize that publications ostensibly not about ethics 
may contain reasons that the review should capture.) Discrepancies between the 
resulting lists should be resolved to create a single list. Each reviewer should read 
the full text of every entry on this list. A publication should be included if, and only 
if, both authors agree that it meets the eligibility criteria. If they cannot reach agree-
ment, an independent person should act as tie breaker to enable the review process 
to continue; however, it is important to document, for example in an appendix, the 
grounds for the disagreement. To enable the search to be reproduced, the written 
review should describe the search, listing the databases and database-specifi c search 
strings, and include a fl ow-chart showing the numbers of publications initially 
retrieved and fi nally selected (see Strech and Sofaer  2012 ).     

9.5.3     Extract and Synthesise Data 

 When writing a traditional systematic review, one extracts the conclusion reached 
by each publication and assesses the quality of the underlying study; but when writ-
ing a systematic review of reasons, one extracts detailed data on reasons. 

 Working independently, reviewers should carefully work through the list of pub-
lications fi nally selected, extracting and analysing reasons. For each publication, 
they need to extract each occurrence of a reason and assign to it a broad type of 
reason, e.g. avoid exploitation, and a narrow type of reason, e.g. avoid exploiting 
research participants. Reviewers should compare their analyses at regular intervals 
and resolve discrepancies before proceeding. Types of reason should be given short, 
self-explanatory names to keep lists of reasons accessible to decision-makers. 

 Additional data to extract from each occurrence of a reason include the implica-
tions it is taken to have for the conceptual question and any conclusion drawn from 
the specifi c reason. The need for the latter data arises when different publications 
use the same type of reason to argue for different types of conclusion e.g. that PTA 
should be ensured  versus  that PTA or some other benefi t should be ensured. 
Reviewers should also extract the conclusion that the entire publication draws based 
on all the reasons it considers: its answer to the conceptual question. They should 
also note whether or not the author(s) of the publication accept or reject the reason 
given for its specifi c conclusion or whether their attitude is unclear. 6  This will enable 
the systematic review to present information on whether publications that use a 
reason to argue for a specifi c conclusion all accept the reason, or all reject it, or 
whether some accept and some reject it. 

 Depending on the review, reviewers may choose to count the number of times 
each type of reason occurs in the literature and/or the number of types identifi ed; 
further details are below. 

6    The code should be applied on the basis of the whole publication, not just the quotation expressing 
the reason: where the author’s attitude to a reason changes, context and order should be used to 
decide which attitude is “authoritative”.  
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 It is the extraction of data on reasons that yields the greatest benefi ts of the 
review. As we explain later, this also raises the most interesting technical and con-
ceptual issues, which need further research.    

9.5.4     Synthesise the Weighted Conclusions to Answer the Review 
Question 

 While the fourth step of the traditional systematic review is to synthesise the 
weighted conclusions to answer a conceptual question, a systematic review of rea-
sons derives different results to answer its factual primary and secondary 
questions. 

 The key result presented in the systematic review will be tables and text that 
show the range of reasons mentioned in the literature reviewed. This information 
will better enable decision-makers (and philosophers) to identify the relevant – and 
so, ultimately, the strong – reasons, and their most plausible interpretations and 
uses. 

 A table of the characteristics of publications included enables assessment of the 
state of the fi eld and helps identify gaps. Particularly when users of the review are 
likely to be interested in the positions taken by individual publications, and it takes 
specialized skill to extract this information, it may be helpful to include a mega- 
table that shows, for each publication, the reasons endorsed by the publication, the 
intermediate conclusions, and the publication’s overall conclusion. The review 
should also include a fl ow chart on the selection of the publications and text to help 
readers assess the likelihood that the review included all the relevant publications. 

 For examples of all these results and others, see (Sofaer and Strech  2011b ). It is 
important to note, however, that the choice of results should depend on the review 
question and literature reviewed.      

9.6     An Agenda for Research to Improve Systematic 
Reviews of Reasons 

 Systematic reviews of reasons differ greatly from the approachable, four-page 
POSTnotes written for British parliamentarians. As argued above, their advantage 
is that they enable better and more legitimate decisions. However, they are currently 
much less user-friendly. Our pilot review contains lengthy, detailed tables (Sofaer 
and Strech  2011b ). Such reviews in their current form are appropriate for briefi ng 
 expert advisors  to senior decision-makers lacking formal training in philosophical 
reasoning. However, the risk arises that such reviews will not be used by the 
 decision- makers themselves  or, indeed, the many other decision-makers who lack 
expert advisors and so are in greatest need of help. Further conceptual and empirical 
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research is needed to develop the genre into an accessible and useful one that will 
be more broadly adopted. 

 This section outlines a range of outstanding issues regarding how reasons should 
be analysed, whether and how their strength should be assessed, which results the 
review should present and how to present them, who should use systematic reviews 
of reasons, and how the reviews should be evaluated as a tool for decision-making 
in public health. 

9.6.1     How Should Reasons Be Analysed? 

9.6.1.1     Should Reasons Be Analysed Based on Language and/or Concepts? 

 Different reviewers can agree what words for reasons are used in a publication, e.g. 
“exploitation”. However, sometimes publications use the same language, such as 
the word “exploitation”, to refer to quite different moral reasons. In this case, one 
must code reasons partly based on the concepts expressed. Unfortunately, coders 
may disagree on which concepts the reason terms express and their disagreement 
may be reasonable. Our recommendations to reduce bias, presented elsewhere, 
include the following: there should be at least two reviewers. Furthermore, they 
should work independently to apply codes to passages in included publications, 
identify and resolve discrepancies frequently, and measure the inter-coder reliabil-
ity. They should present the score in the written review, as well as noting the limita-
tions of their analysis (Strech and Sofaer  2012 ). 

 However, research is needed to further reduce biases in the analysis and to 
develop a meaningful schema for coding reasons in literatures that name reasons 
inconsistently. This research should draw on existing literatures on qualitative 
research (Denzin and Lincoln  2011 ; Dixon-Woods et al.  2005 ; Malterud  2001 ).  

9.6.1.2     How Should Complex Reasons Be Analysed? 

 We have proposed assigning to each reason in a publication a broad and a narrow 
type of reason. However, such analysis of reasons is inappropriate when the reason 
includes more than one premise to which a reason type could be applied or when 
claims about causal or logical relationships are made. We call these  complex rea-
sons.  An example we have given elsewhere is:

  Requiring sponsors to ensure PTA to the trial drug reduces their incentive to conduct 
research, which will result in loss of potential benefi ts to countries that would otherwise 
host the research, e.g. (Cooley  2001 ; Nuffi eld Council on Bioethics Group  2002 ; Lavery 
 2008 ). 

   Suppose that one applies two broad types of reason to this passage –  incentive  
and  stakeholders’ interests.  The pair will still not capture the causal relationship that 
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the authors claim obtains between the reduction of incentive and loss of potential 
benefi ts. Our compromise solution, which sought to keep the analysis manageable 
and results accessible to decision-makers, was to assign two broad reason types and 
to treat the pair as a distinct broad type. However, research is needed to identify 
means to capture such complex reasons and to communicate them accessibly to 
decision-makers.     

9.6.2     Should a Systematic Review of Reasons Assess the Strength 
of Reasons? 

 A systematic review of reasons is a means to the end of identifying the strong 
reasons and their individual and collective implications for the conceptual ques-
tion. While the techniques of critiquing reasons have been developed for over two 
thousand years, research is needed on how to enable decision-makers to critique 
reasons. It should also be considered whether the review should  itself  assess the 
strength of the reasons it identifi es, as does a systematic review of conclusions. In 
this case, the systematic review of reasons would not only collect detailed infor-
mation on reasons but also identify the strong reasons and their implications for 
the conceptual question, facilitating the task of drawing the literature’s all-things-
considered conclusion. This would reduce the difference between systematic 
reviews of reasons  versus  of conclusions, as the McCullough team conceives the 
latter genre. They would continue to differ regarding whether or not they include 
detailed data on reasons and whether or not they draw the literature’s all-things-
considered conclusion. A systematic review of reasons may present that conclusion, 
perhaps urging caution depending on the quality of the literature or, instead, the set 
of conclusions that could reasonably be drawn from the set of strong reasons given 
in the literature. 

 It is not trivial to construct a tool for assessing the strength of reasons. 
Considerable research may be needed to assess whether or not an argument’s prem-
ises are all true. The truth-value of factual premises may be as yet unknown and 
there may be reasonable disagreement about the truth-value of moral premises. 
Furthermore, the measure of quality of a  set  of reasons given in support for a spe-
cifi c conclusion must refl ect more than the quality of  individual  reasons: it should 
also refl ect the extent to which all the strong reasons are included in the set, whether 
confl icting reasons have been weighted appropriately, and whether the most plau-
sible conclusion has been drawn from the set. There may be reasonable disagree-
ment about each of these issues. 

 The McCullough team proposes a numerical, summary measure of all the rea-
sons in a publication; this measure is used to assign a single number to a publication 
that refl ects the quality of its reasoning, based on a reading of the publication. The 
indicators of quality that the team lists do not include the extent to which the set of 
reasons includes all the relevant ones. As the above points indicate and we have 
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argued extensively elsewhere, any such measure is likely to be problematic (Sofaer 
and Strech  2011a ). We note here an additional concern: because quality depends on 
so many parameters, a low score will mask crucial information as to whether, for 
example, there are some reasons that are invalid or whether the set of reasons 
excludes some relevant reasons. Yet, decision-makers need such information in 
order to decide which aspects of the reasoning to accept. We therefore believe that 
such a measure is misguided. 

 Still, decision-makers need to know which reasons are the strong ones, whether 
or not the systematic review itself includes this information. Further research should 
address:

•    What should be the form of tool for assessing the strength of reasons? If a numer-
ical summary measure of the strength of a reason set is not possible, what other 
form should the tool take?  

•   Should the tool be designed for review writers or decision-makers?  
•   What information should be given to decision-makers when there is reason-

able disagreement about a reason’s validity, soundness, or persuasiveness, the 
 comprehensiveness of a reason set, or the implications of individual reasons or 
the set of reasons given in a publication?       

9.6.3     Which Results Should a Systematic Review of Reasons 
Present? 

9.6.3.1     Present All the Types of Reason or Only the Strong Ones? 

 A good systematic review of reasons will identify all the published reasons of the 
type specifi ed by the review question, for example, all the reasons that have been 
given why post-trial access to the trial drug should, or need not, be ensured to par-
ticipants in a clinical trial. This set of reasons is extremely interesting for philoso-
phers working on the question. It reduces the chance that they will omit identifying 
a relevant reason. As they are trained to weed out bad arguments, and probably have 
the time to do so, the inclusion of reasons that are in fact irrelevant is not a disad-
vantage. However, the same may not be true of decision-makers. 

 Research is needed to address the following questions:

•    Should the systematic review include an assessment of the strength of reasons 
that it identifi es?  

•   Should the systematic review include all the reasons, or just the strong ones, 
together with an explanation of how and why these were selected from the set of 
reasons revealed by the systematic search?  

•   If not, how else should information about their strength be included in the 
decision- makers’ dossier?    
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 In the mean time, the decision-makers’ brief can contain a systematic review of 
reasons as well as any careful analysis of reasons that there is in the literature review.
However, this can only be an interim solution. When we wrote our systematic 
review of reasons, we found an excellent critique of one reason given in the review 
(Merritt and Grady  2006 ). The issue was that most reasons lacked such critiques 
and, given the number of reasons, a compendium of critiques would be too lengthy 
for most decision-makers to digest.  

9.6.3.2     Say How Many Times Each Type of Reason Was Used? 

 The question is whether the review should state how frequently each type of reason 
was used in the literature review. This count will be meaningful only when reason 
types are fi nely individuated, reasons repeated in a publication are removed prior to 
the count, and only reasons for the same conclusion are counted. Should such a 
count be included? One advantage of inclusion is that it helps focus decision- 
makers’ attention on the most common reasons; decision-makers risk criticism if 
they fail to take into account reasons considered relevant by stakeholders. 7  A second 
advantage is that identifi cation of reasons that are seldom used can help locate areas 
for further work. However, counts of reasons potentially mislead decision-makers if 
they tend to think that the most frequently used reasons are the strongest and deserve 
greater weight in decision-making. Some common reasons may not be strong or 
even relevant to the review question. 

 Research should be conducted with decision-makers to understand whether and 
why decision-makers value such a count, whether they are likely to misunderstand 
its signifi cance, and the consequences of such misunderstanding. If it is found that 
misunderstanding could have serious consequences, the options are to train decision- 
makers, include the count but frame and explain it carefully or, more drastically, to 
exclude the count. 8  In the meantime, caution should be exercised when writing sys-
tematic reviews of reasons for an audience of decision-makers.  

9.6.3.3     Say How Many Types of Reason There Are in the Literature 
Reviewed? 

 A related question is whether the review should include a count of the types of 
reason identifi ed in the literature: the number of broad types of reason and/or the 

7    This assumes that the authors of the reviewed literature and those affected by decisions in public 
health agree on which are the most important ethical concerns, which is not always the case (Sofaer 
et al.  2009 ).  
8    When the intended audience is bioethicists, all the published reasons should be given, because this 
furthers their interest of identifying all the published reasons and because they are trained to assess 
reasons.  
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number of narrow types. Some literatures will include a small number of types of 
reason, whereas others will include very many. The number will depend both on the 
literature and on the coding schema: the count will be higher the larger the literature 
and the more fi nely that reasons are individuated. 

 A fi rst question to ask, as we have written elsewhere, is whether a count of types 
of reason is meaningful (Strech and Sofaer  2012 ). One might think not, on the basis 
that types could be narrowed or broadened, and some broad reason types may cover 
diverse narrow types. Furthermore, there may be comparable reasons to class a nar-
row reason type under two different broad types. For example, when we conducted 
our review, we might have placed the narrow reason type  undue inducement  under 
the broad reason type  incentive,  because it is incentives that induce unduly (or not). 
Alternatively, we might have placed it under  informed consent,  because it is fre-
quently argued that participants unduly induced to participate cannot give valid con-
sent. We have argued that counts of narrow types are meaningful when (a) narrow 
types are individuated as fi nely as possible, (b) the assignment of reason mentions 
to narrow types is less arbitrary than the assignment of narrow to broad types. 
Counts of narrow reasons may still mislead when the literature is unclear; however, 
the systematic review inherits this limitation from the literature. 

 If the count is meaningful, what are the advantages of including it in the review? 
A comparison of the number of types identifi ed by the systematic review versus the 
most comprehensive publication included in the review can help determine which 
of these is more useful to decision-makers and philosophers. The systematic review 
is likely to be the more comprehensive. However, again, research should be con-
ducted with decision-makers to understand whether and why decision-makers value 
such a count.     

9.6.4     How to Present the Results on Reasons 

 A key question is how best to present to decision-makers the main exhibit of a sys-
tematic review of reasons, which on the present proposal is the taxonomy of reasons 
and information on how they were used. This taxonomy is the answer to the review 
question of which reasons were given. Subsidiary questions include whether to list 
broad types of reason and/or narrow types, and how to order the reasons in the list. 
Such questions cannot be settled in an armchair (theoretically); empirical research 
should be designed to address how well different selections of data and visual pre-
sentations thereof inform the decision-making. Possibilities are focus groups with 
decision-makers of various types to obtain feedback on different visual presenta-
tions of the taxonomy and case studies of the use of specifi c visual presentations of 
the systematic review of reasons’ key fi ndings.    
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9.6.5     When and by Whom Should Systematic Reviews of Reasons 
Be Used? 

 Which decision-makers could benefi t from a systematic review of reasons and for 
making which decisions? In the genre’s present form, it is presumably most helpful 
to decision-makers’ expert advisors, and thus in the context of high-level decisions 
made by senior people. The genre should be particularly useful given the impor-
tance in such contexts of taking into account all the relevant reasons and being 
perceived to do so. With some of the modifi cations made above, it should be possi-
ble to make the genre more accessible even to lower-level, generalist decision- 
makers. Research should address, in particular, how it could be made more useful 
also for public health practitioners with typically less time to absorb literature, such 
as doctors involved in a vaccine drive. Research will be needed to evaluate the genre 
as a tool for each of these groups making decisions in public health.     

9.7     Concluding Remarks 

 Given the wide-reaching importance of decisions in public health and the increasing 
demand for transparency, it is crucial that they should be based on all the relevant 
reasons. A burgeoning literature shows the relevance of moral reasons to a variety 
of public health decisions, yet the question of how best to enable decision-makers 
to incorporate these reasons appropriately has yet to be addressed. The systematic 
reviews of reasons, we have argued, is a promising genre of review which can help 
decision-makers identify all the strong, relevant reasons that bear on the questions 
they address in practice. We have outlined an agenda for research to improve their 
usefulness to decision-makers.        
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        Most EU countries have screening programmes for some forms of cancer. Such 
programmes work by identifying a sub-population that is judged to be at high-risk 
of cancer, who are then offered regular testing in the hope of identifying the disease 
at an early, treatable stage. For example, in the UK, from 2012, all women over the age 
of 47 will be offered routine breast cancer tests on the grounds that the 10-year risk of 
breast cancer of women over 47 is greater than 2.5 %. Such screening programmes 
raise a wide range of ethical, political, social, and economic issues (Holland  2007 , 
Chap.   8    ), which this paper touches on. The main focus, however, will be on the 
implications of genomics research  for breast cancer screening   programmes. 

 It has long been known that there are genetic variants, such as the BRCA1 and 
BRCA2 genes, that substantially increase an individual’s chance of developing 
breast cancer (Pharoah and Ponder  2007 ). However, such variants are very rare, such 
that this information is of little use for designing screening programmes (i.e. the costs 
of identifying women with these variants would be huge, for the sake of identifying 
very few cases of breast cancer). Recent research in genomics has, however, identifi ed 
many common genetic variants, each of which very slightly increases a carrier’s 
relative risk of developing breast cancer, but which have a cumulative effect, such 
that the more variants a particular woman possesses, the higher her relative risk of 
developing breast cancer (Easton et al.  2007 ). These results suggest, then, a possible 
change to breast cancer screening   programmes: rather than test  all  women over 
47, we might, instead, test  only  those women with relevant variants who are over 
35, while still identifying women at the same absolute risk of developing breast 
cancer (for discussion of this and other “mixed” options, see    Pashayan et al.  2011 ). 
This paper analyses the arguments we might make for and against such a shift from 
age-based to poly-genetic-based testing risk stratifi cation. Specifi cally, it focuses on 
what I call the “ethics of apt categorisation”. 
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10.1     Why Focus on Categorisation? 

 Prima facie, three issues seem potentially relevant for assessing the shift from 
age- based to poly-genetic-based screening. First, the poly-genetic screening programme 
might face problems related to its reliance on genetic data; these include, for exam-
ple, concerns over the possible use of test information by insurance companies and 
over “genetic discrimination”  and “genetic privacy” more generally (Laurie  2002 ; 
Radetzki et al.  2003 ). Second, we might be concerned about how to balance the dif-
ferent costs and benefi ts  associated with each scheme, in at least two senses. There 
are fewer over-35 s with the ten genetic variants than there are women over 47, such 
that the proposed scheme would require fewer women to be tested overall. Therefore, 
potentially it would be cheaper than the current scheme in absolute terms. However, 
the proposed scheme may still be less cost-effective than the new scheme in relative 
terms: i.e. given the costs of identifying poly-genetic risk factors, the proposed 
scheme could cost more per case of cancer identifi ed than the current scheme. 
Unfortunately, precise estimates are hard to generate, and further complicated by 
whether we assess effectiveness in terms of cases avoided or life years saved. 
Furthermore, and more importantly, simply because it would require fewer women 
to be tested, the proposed scheme would foreseeably lead to fewer lives being saved 
overall. Clearly, this is a cost of the new scheme relative to the current scheme. On 
the other hand, however, the new scheme will also lead to far fewer women suffer-
ing needless anxiety and/or the harms associated with false positive results post- 
testing than under the current scheme (see Holland  2007  for discussion of related 
issues, and Sandblom et al.  2011 , for evidence that, at least in prostate cancer, the 
health related harms of screening can be remarkably large). Therefore, to compare 
the two schemes requires not only an economic assessment of absolute costs and 
relative cost-effectiveness, but also a moral assessment of how to compare aggrega-
tive lives lost against aggregate psychological and, perhaps, health-related harm 
avoided: how many avoidable deaths should we tolerate for the sake of avoiding 
needless anxiety or medical complications for many women? 

 Not only would the proposed scheme identify  fewer  women, but it would also 
identify  different  women; some women whose breast cancer would not be identifi ed 
at an early stage under the age-based scheme would have their cancer identifi ed 
under the poly-genetic scheme (genetically “high-risk” women between 35 and 47), 
but some women whose cancer would be identifi ed under the current scheme 
would not have their cancer identifi ed (genetically “low-risk” women over 47). 
Overall, it might be that younger women would “gain” and older women would 
“lose” from the proposed scheme (although such calculations are always compli-
cated). Therefore, the proposal requires us to answer a third moral question: is the 
fact that the young would gain at the expense of older women a reason in favour of, 
against, or simply irrelevant to the choice between the current and proposed 
schemes?  (See Nord  1999 ). 

 I have listed three possible issues for comparing the current to the proposed schemes: 
genetic discrimination and privacy, the permissibility of foregoing saving lives for 
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the sake of avoiding psychological harm, and the demands of inter- generational 
equity. All three of these issues can be understood as concerns about the possible 
effects of changing from age-based to poly-genetic-based screening for members of 
different groups (the genetically “high-risk” and genetically “low risk”, the young 
and the old, and so on): I shall call these questions about the “direct distributive 
effects” of the scheme. It is important to note that the severity of these problems 
turns, in part, on precisely how genetic information is used in screening; for exam-
ple, if it is combined with age data, then some of the tensions just outlined might be 
lessened (   Pashayan et al.  2011 ), although we might face new worries about the costs 
of effective implementation. However, as well as these important questions, the 
proposed scheme has another dimension that arises even if we combine poly- 
genetic-based with age-based information: it involves moving from one way of cat-
egorising individuals for purposes of public health policy, solely in terms of age, to 
a second way of categorising them, (at least partly) in terms of their genetic consti-
tution. This paper will focus, then, on asking whether there are any reasons we can 
offer for categorising in terms of age, rather than in terms of genetic profi le, or  vice 
versa  other than the distribution of the (expected) costs and benefi ts of so doing. 

 This question may seem rather peculiar. However, there are at least two reasons 
to ask it. First, even when we focus attention solely on the different schemes’ 
expected outcomes, we implicitly treat certain ways of categorising individuals as 
morally relevant and others as irrelevant. For example, the fact that the different 
schemes benefi t different age groups seems (at least potentially) morally relevant 
for assessing them. However, were we to discover that the proposed scheme also 
happened to help blue-eyed women disproportionately (say, because of further 
genetic linkages), I imagine that no-one would fi nd this fact potentially morally 
problematic. If we concede that certain ways of categorising people, such as in 
terms of age, are relevant and other ways of categorising people, such as in terms of 
eye colour, are irrelevant to assessing the schemes’ effects, we might also ask 
whether certain ways of categorising people should, and others should not, enter 
into policy in the fi rst place. 

 Furthermore, even if the reader does not share this intuition, it is still interesting 
to ask whether there are reasons that can be offered for or against use of categorisa-
tion schemes. The choice of categorisation schemes for purposes of doing public 
health policy is often extremely politically controversial. Consider, for example, 
debates over the possibilities and problems of “racialised medicine ” (Singh  2009 ). 
Of course, cancer screening is not as politically fraught an area. However, thinking 
through the former, less controversial kind of debate over categorisation might be a 
useful starting point for constructing schemes for thinking about more controversial 
cases. Therefore, a second reason to ask about the proposed shift is that doing so 
might help us to understand other debates more clearly. 

 In the rest of this paper, then, I shall focus on developing what I call an “ethics of 
apt categorisation” for discussing whether or not we should move from age-based to 
genetic-based ways of categorising individuals for purposes of cancer screening. To 
clarify, this is not the only, or even the most pressing, issue raised by the proposal 
that we should adopt a genetic-based system. In particular, in this case, issues of 
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aggregation and equity are both extremely important and diffi cult. However, I hope 
to show that the question about modes of categorisation raised above is important, 
regardless of what we say about expected distributive effects.  

10.2     Science Is Not the Answer 

 The question about cancer screening raised in the previous section is a specifi c 
example of a very general question: are there any kinds of reasons, other than the 
expected consequences of doing so, that we might offer for preferring social policy 
to use one way of categorising individuals over another? One possible answer is to 
accept that we might appeal to reasons other than consequences, but deny that these 
reasons must be ethical. Rather, we might think that the only kind of reason to be 
offered for use of some categorisation scheme, other than the distributive effects of 
doing so, is that the scheme matches our best guess at the categorisation schemes 
that are (or which will be) used in the best science. (Indeed, it might seem that we 
should use such categorisations irrespective of concerns about the distributive 
effects of doing so, although I leave this claim to one side). To put it another way, 
there is a normative question to be asked about which categorisation system to use, 
but the relevant norms are those of theoretical, not practical, reason. 

 Versions of this thought can be found in several different areas. For example, 
Norman Daniels  claims that social policy should be guided by what he takes to 
be the “scientifi c” way of distinguishing health from disease as exemplifi ed by 
Christopher Boorse’s naturalistic account of disease (Daniels  2008 , Chap.   2    ). For 
Daniels, whether a policy-maker should categorise individuals as healthy or dis-
eased depends on whether the scientists would categorise them thus, rather than on 
more obviously moral concerns. An example of a similar strategy can be found in 
debates over “racism”.  For many writers the fact that modern biologists deny the 
legitimacy of “race” as a respectable scientifi c category suffi ces to show that it is 
wrong to classify people in racial terms (for useful discussion, see Duster  2003 ). 
In short, scientifi c considerations seem to be the arbiter for deciding how we should 
categorise people (as diseased or healthy, or using racial categories) at all. 

 How might such a strategy relate to the arguments above? We might think that 
“genetic categories” are, in some sense, scientifi cally more fundamental than age- 
based categories. As such, then, we may believe that, issues of distributive effects to 
one side, this consideration weighs in favour of moving over to the poly-genetic 
based scheme. Unfortunately, however, the claim that the determination of the apt-
ness of the categories used in public policy can or should be left to science is 
extremely debatable. First, there is a growing body of literature in the philosophy of 
science, exemplifi ed by writers such as John Dupré and Sandra Mitchell, that 
argues for pluralism : that scientists in different sub-disciplines often use radically 
different ways of classifying the world and that there is no reason to think that 
there are “natural kinds” (Dupré  1995 ; Mitchell  2003 ). If so, then the idea that any 
one set of categories can be established as  the  scientifi c categories seems hopeless. 
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Consider again the case of cancer screening: a pluralist philosopher of science might 
concede that  some  scientifi c enterprises, such as embryology, will make use of genetic 
categories, but note that other scientifi c enterprises, say social epidemiology, will 
employ age-based categories and simply deny that there is any reason to think that 
the categories of the fi rst science should be privileged over those of the second. 

 Second, even if such pluralism  is misguided and nature does contain “natural 
kinds” to be discovered by scientifi c investigation, there is no obvious reason why 
they should be “fi ne-grained” enough for policy-purposes. That is to say, it may be 
true that, ultimately, genetic categories form “natural kinds” in a way in which 
“age” categories do not. However, it is unclear that those kinds will be as fi ne- 
grained as “women with ten variants”, yet these are the kinds of categories that are 
being assessed. Third, in the human sciences (which will, of course, play a large role 
in public health policy-making) certain ways of categorising people can come to be 
useful partly because humans come to view themselves in the terms of those catego-
ries. This phenomenon of “looping kinds ”, famously described by Ian Hacking, 
creates an intriguing problem: it may well be possible to use ways of categorising 
people in a quasi-scientifi c manner, but only because we have introduced those cat-
egories or made certain patterns of behaviour possible (Hacking  2000 ). When faced 
with such complexity, it seems that just leaving judgments about the aptness of 
categories to scientists risks overlooking, or even perpetuating or endorsing, prob-
lematic past practice. How this problem relates to cancer screening specifi cally is 
unclear; however, it does suggest further general reasons to be suspicious of the 
assumption that in areas such as public health policy, science can provide a “value 
free” resolution of our problems.  

10.3     Sketch of an Ethics of Apt Categorisation 

 The previous section established that we cannot resolve the challenge of decid-
ing when a categorisation scheme is apt for use in public policy by saying that 
we should use whatever categories scientists use. This section sketches an alter-
native, explicitly ethical, model for answering this challenge. The following 
section then shows how this general model relates to the specifi c case of cancer 
screening. 

 The positive “ethics of apt categorisation” proposed in this section is intended to 
help us think about cases where we have a public policy that aims at some end, such 
as the reduction of mortality, and where a policy that involves categorising individu-
als, such as in terms of age, is proposed as (part of) a means to that end. Specifi cally, 
the proposal is that we should consider the ethics of apt categorisation as part of a 
broader, three-stage process of policy evaluation. 

 The fi rst stage of policy analysis is the assessment of whether the end of that 
policy is itself permissible. There is no point discussing the aptness of some cate-
gorisation scheme if the end relative to which they are introduced is itself unaccept-
able. For example, when a State proposes some form of genocide, no further 
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discussion is required as to whether the categorisations to be used are permissible: 
genocide is simply impermissible. 

 The second stage of analysis, in terms of “apt categorisation”, requires assessment 
of the categorisation scheme in terms of its reasonableness along four axes, which 
I will explain in greater detail below:

    i.    the empirical robustness of the scheme relative to purpose   
   ii.    possible deleterious knock-on effects of using the scheme   
   iii.    possible endorsement or perpetuation of past/ongoing injustice by use of the 

scheme   
   iv.    the intelligibility of the scheme to those categorised by it     

 Such assessment of the reasonableness of a proposed categorisation scheme is not 
an “absolute” assessment, but an assessment relative to some other categorisation 
scheme that could alternatively be used for the same general end. (Thus the 
general underlying philosophical picture here relies on the form of contractualism  
suggested by Scanlon ( 2000 ), but, I assume, should be congenial even to non-
contractualists.) 

 Third, and fi nally, once we have assessed how reasonable a categorisation scheme 
would be using tests i. to iv. above, we should then ask about the acceptability of the 
distribution of the costs and benefi ts of the proposed scheme relative to its end. 
Specifi cally, we should compare these costs and benefi ts  to the distributions resulting 
from current or alternative feasible schemes. A fi nal assessment of whether or not to 
allow some proposed scheme should, then, involve balancing considerations raised 
at both the second and third stages of analysis. 

 The fi rst and third stages of analysis are familiar (although no less diffi cult for 
that). The second stage constitutes the development of an “ethics of apt categorisation”, 
and, as such, is less familiar. The rest of the section will explain the four axes for 
assessment in greater detail. 

 Axis i. concerns the “empirical robustness” of a categorisation scheme relative to 
its proposed purpose; this means the extent to which a scheme reliably generates the 
kinds of claims that we can reasonably expect will be useful in achieving our end. 
This condition is intended to refl ect the proper concern that underlies the thought 
that policy-makers should defer to scientists – that schemes should generate predic-
tions and claims which are likely to be true – while allowing for the key insight of 
pluralist philosophies of science – that a scheme may be useful for some purposes, 
but not for others. As an example of how we might think about this condition, con-
sider the practice of so-called “racial profi ling ” to prevent terrorism (in discussing 
this topic, I build on the work of Lippert-Rasmussen  2006 ,  2007 ). My claim is that 
the fact that many scientists deny the existence of races does not render use of such 
categories unacceptable; rather, we should ask whether the kinds of predictions 
made by using racial categories are likely to be accurate enough for purposes of 
preventing terrorism across the range of social variation we might reasonably 
expect to encounter. If we can reasonably assume that profi ling on the basis of 
phenotypic characteristics is a robust tool for achieving the end of reducing terror-
ism (across plausible social scenarios), then the use of such categories will be 
judged “reasonable” along the fi rst dimension. 
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 Axis ii. along which categorisation schemes should be assessed concerns the 
knock-on effects of using those schemes. This condition can again best be explained 
by considering racial profi ling . Imagine that we agree that preventing terrorism is a 
valuable end, and that categorising people as “low” or “high” risk on the basis of 
their phenotypic racial “characteristics” and treating them differentially on the basis 
of that information is a reliable way of achieving that end. Even given these condi-
tions, however, we might worry that we should not use racial profi ling, because 
using such categories will have serious knock-on effects: for example, it might rein-
force racist discrimination in areas such as employment, where this discrimination 
is clearly wrong. It is important to stress that the second axis of assessment is  not  
concerned with the  direct  effects of the scheme which might be thought unjust (for 
example, that this scheme will lead to an unequal distribution of the chances of 
being searched at airports for members of different sub-groups), because to ask this 
question here would be to prejudge the issues proper at the third stage of analysis. 
Rather, it is concerned with the knock-on effects of endorsing the use of a category 
(for example, the relevant sub-groups may fi nd it harder to gain work because 
employers think that it is legitimate to treat them differently on the basis of group 
membership). A scheme can, then, have bad direct knock-on effects, or even have 
benefi cial overall effects, but these are not relevant to assessment along this particu-
lar axis. 

 Axis iii. is intended to capture the following concern: certain sorts of categories 
can become available for use only because of past or ongoing injustice.  When this 
happens, use of those categories can be problematic, because doing so perpetuates 
such injustice. Consider again the case of racial profi ling categories: arguably, if 
racial categorisations meet the empirical robustness condition, they do so only 
because, in the past and in current circumstances, people with certain racial charac-
teristics have been treated unjustly (Lippert-Rasmussen  2006 ). As such, then, even 
if racial categories turn out to be useful, using them might seem to endorse or per-
petuate such injustice. Of course, assessing this condition is diffi cult, because we 
suffer from both empirical uncertainty (about causation) and normative uncertainty 
(about the demands of justice). Judgments along this axis are, then, unlikely to be of 
a yes/no variety, but to be made in degrees instead. 

 The fi rst three axes concern what we might call the standpoint of the “categoris-
ers”. Axis iv., by contrast, asks whether the “categorised” will be able to grasp and 
to understand that scheme. This concern about “intelligibility” refl ects concerns 
about democratic legitimacy : a scheme which makes no sense to those thus catego-
rised is likely to be the kind of scheme which citizens will fi nd diffi cult to assess. 
On axis iv., then, racial categories might be acceptable if they “make sense” to those 
thus classifi ed, but will not necessarily do so. For example, if those classifi ed as 
“South Asians” feel that this label elides important differences, then that classifi ca-
tion will fail the test, although narrower classifi cations, say in terms of nationality, 
might pass the test. It is important to clarify here that what matters is that  each  sub-
group identifi ed by a scheme contains a majority of people who fi nd the scheme 
intelligible. The categorisation scheme of “South Asians” also implies another sub-
group of “not-South Asians”. Maybe most “not-South Asians” will fi nd this an 
acceptable category and they may constitute the overall majority in the population 
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at large. However, if the majority of those called “South Asians” reject this category, 
then the scheme is problematic along the fourth axis. 

 This section has outlined a general account of how we ought to assess policy 
proposals that involve some way of categorising individuals. Although the 
second aspect of assessment (along axes i. to iv.) is unfamiliar, the example of 
racial profi ling  can explain and motivate the need for such conditions. How, though, 
does the proposed system for assessing social policies work in the case of cancer 
screening?  

10.4     The Ethics of Apt Categorisation and Cancer Screening 

 It seems clear that the reduction of breast cancer rates is a valuable social end, such 
that a cancer screening programme is a valuable social activity. However, there are 
various ways in which we might implement such a scheme: one option is to catego-
rise on the basis of age, a second is to categorise on the basis of possession of 
genetic variants. As noted above, there are many questions about the possible 
distributive effects of each of these possible programmes. This section, however, 
will place these issues to one side to discuss the problem highlighted above: how do 
the two possible schemes compare along the four axes proposed for an assessment 
of the aptness of categorisations? (Note that I assume that to the extent that there are 
problems with using genetic categorizations, the same problems will arise if we 
adopt a “mixed” scheme.) 

 Axis i. above concerns the “empirical robustness” of the proposed categorisation 
scheme. From this perspective, we can identify two possible worries about genetic 
categorisation schemes (which, in turn, allows us better to understand the different 
aspects of “empirical robustness”) and genomics research . First, there is a worry 
that judgments based on genetic categories will not be “epistemically” robust: i.e. 
given that we are at the outset of research in this area, it is possible that further 
research will lead us to reassess claims about the increased relative risk of those 
who possess certain variants. As such, we may worry that we should not place a 
high degree of confi dence in the claim that a genetic scheme will serve the ends of 
identifying breast cancer at an early stage. As well as the worry that future  epistemic  
activity might undermine use of genetic categories, we might also be concerned that 
judgments based on genetic categories will not be “ ontologically  robust”. Given 
what we know about the complexities of gene/environment interaction, it seems 
possible that, even if we were certain that a particular set of genetic variants predis-
poses individuals to breast cancer relative to  current  social and environmental con-
ditions, we might also be uncertain whether the same probabilistic relationships will 
hold true in other plausible social circumstances (Barnes and Dupré  2008 ). As such, 
we have a second set of reasons to be cautious about the likely usefulness of poly-
genetic screening relative to our ends. 

 Of course, the strength of these worries over the “empirical robustness” of using 
genetic based categories must be judged relative to the use of age-based categories 
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for the same predictive purposes. It does seem, however, that the use of age categories 
is superior both in epistemic and in ontological terms: it seems far less likely that 
new evidence will undermine our confi dence in the use of age-based categories for 
generating cancer risk estimates, and the broad relationship between age and 
cancer-risk is unlikely to be effected by plausible changes to our social and physical 
environment. Therefore, along the fi rst axis of assessment, age-based systems of 
categorisation seem more reasonable than do genetic-based systems. 

 Axis ii. for assessing the use of categorisation schemes is in terms of the expected 
knock-on effects of using such categorisations. One obvious set of concerns we 
might have is that use of genetic categories in the screening context will make it 
more likely that similar categories will increasingly be used in other contexts, such 
as insurance , with potentially problematic consequences. (Note here that, using the 
model above, this concern is separate from that of whether the actual results gener-
ated in the new system are used for insurance or other potentially problematic 
purposes; rather, the concern is that use of genetic categories in this context will 
contribute towards a general trend to use similar categories in other contexts). I will 
not say much about these concerns, because they would require discussion of a 
different topic within the “ethics of apt categorisation”: whether or not use of 
genetic categories for insurance, and other social purposes, is problematic (Radetzki 
et al.  2003 ). 

 However, even if we leave the use of genetic information in other contexts to 
one side, we can identify a second problem for using genetic categories in cancer 
screening: the possible effects of using such categories on the social good of solidarity.  
It is often claimed that systems of socialised healthcare, such as the NHS in the UK, 
rest on some shared feeling that we are “the same” in practically and morally salient 
respects (Ashcroft  2000 ). Genetic categorisation, however, might seem to threaten 
this sense of solidarity by identifying one group of people as “different” from others 
in virtue of a fact that is fundamental to their identity: their genetic constitution. If 
so, then a potential objection to the proposed new system is that it will have the 
knock-on effect of undercutting the kinds of social solidarity that are necessary to 
sustain a functioning healthcare system. 

 Prima facie, the solidarity worry may seem too strong, as it may seem to apply to 
any attempt to categorise people. However, this worry is misplaced. To see why, 
consider categorising people by age. Although we are clearly not all the same age, 
we can all reasonably expect that, if everything goes well, we will fall into particular 
age groups across time. As such, an age-based way of categorising individuals does 
not seem to undercut the sense of basic similarity that may be necessary to sustain 
solidarity. Of course, whether or not we should conceptualise “solidarity” as I have 
done so, whether or not solidarity is truly necessary for sustaining systems such as 
the NHS, and whether or not introducing genetic categories would actually under-
mine solidarity are open conceptual and empirical questions. However, concerns 
about the effects of categorisation on solidarity provide one potential reason to pre-
fer the age-based to the genetic-based screening system. 

 Axis iii. for assessment – whether or not the use of some categorisation system 
risks perpetuating or endorsing past or on-going injustice – is extremely complicated 
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in the case of cancer screening. The current literature in political philosophy contains 
at least two ways in which to conceptualise the relationship between genetics 
and justice : on the fi rst (broadly “Rawlsian”) view, our “genetic endowment” is 
morally arbitrary, but not in-and-of-itself just or unjust; on the second (broadly 
“luck-egalitarian”) view, our (relative) position in the “natural lottery” is itself a matter 
of (in) justice (Buchanan et al.  2000 ). Adopting the Rawlsian perspective implies that 
using genetic categories would not perpetuate injustice, and, as such, that there is 
no straightforward reason not to use those categories. Adopting the “luck egalitarian” 
view would seem to suggest not only that using genetic categories would not 
perpetuate injustice, but that not using genetic categories would risk perpetuating 
an unjust background fact. Therefore, on both of the most infl uential models for 
thinking about genetics and justice, there is no straightforward argument against 
(but even a possible argument for) the genetic-based system of categorisation. However, 
although justice-based considerations do not speak against using genetic categories, 
neither do they speak against using age-based categorisation; that is to say, differential 
treatment on the basis of age is also unlikely to perpetuate injustice. As such, both 
schemes seem to pass the third test. 

 In passing, it is important to note that the comments in the previous paragraph 
do not imply that there will never be a justice-based reason against using genetic 
categories – a result which might seem to cast doubt on the relevance of the ethics 
of apt categorisation more generally. Much turns on the nature of the phenotypic 
trait with which the genes are correlated. For example, imagine that we decided to 
classify individuals in terms of whether they carry the gene for deafness . Such a 
policy could be criticised on grounds of perpetuating injustice if it were true, as 
some disability rights theorists claim, that the badness of being deaf is itself a func-
tion of unjust social arrangements (Buchanan et al.  2000 ). Therefore, axis iii is not 
necessarily empty in all cases involving genetic classifi cation, but may only be 
uncontroversial in cases such as cancer, where our classifi cation is guided by a 
concern with phenotypic traits that seem inherently bad, rather than bad as a result 
of background injustice. Note that this is not to agree with the substantive claims 
of “deaf rights” activists, nor is to say that all such activists would deny the legiti-
macy of categorising people in terms of whether they had the gene for deafness if 
this ameliorated injustice; rather, it is to concede that some cases are diffi cult, such 
that axis iii. is not always empty in cases of genetic categorisation. 

 The fourth axis for assessing a categorisation scheme outlined above concerned 
the intelligibility of that scheme to those categorised. There has been a large 
debate over the extent to which the public can be said to understand genomic 
information  (see Barnes and Dupré  2008  for an overview). However, even those 
who are optimistic about the sophistication of lay understandings of genetic cau-
sation should agree that poly-genetic risk is a particularly diffi cult concept to 
grasp, such that both those classifi ed as “low” and “high” risk are likely to fail to 
understand why they are thus described. Of course, there is also a large debate 
over the extent to which the public understands risk information more generally 
(Sunstein  2002 ). However, the very general idea that as we get older our risk of 
suffering a particular disease increases seems one which we can reasonably expect 
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most citizens will understand. Therefore, intelligibility concerns seem to support 
the age-based over the poly- genetic-based screening system. 

 To conclude: when applied to the choice between age-based and poly-genetic-
based screening programmes, the tests for assessing the reasonableness of use of 
those categorisation systems are inconclusive along axis iii. and hard to assess along 
one dimension of axis ii. (the permissibility of use of genetic categories in insurance), 
but seem to favour age-based categories along axes i. and iv, as well as along the 
other dimension of axis ii. (concerning the value of solidarity). Therefore, viewed 
from the perspective of the ethics of apt categorisation, the age-based system is 
preferable to the poly-genetic-based system. 

 It should be remembered, however, that this conclusion is not a knockdown 
reason to resist poly-genetic screening. It may reasonably be judged that the benefi ts 
of the new system which arise out of the fact that it requires fewer women to be 
tested make that scheme preferable to the current scheme in terms of its overall 
consequences, such that the “third stage” of analysis favours poly-genetic-based 
screening. Furthermore, some might argue that the fact that the new system will, in 
general, help younger women stands in favour of that system at the third stage 
of analysis. If so, and if worries over the use of the data which would have to be 
collected for the new system to work can be assuaged, then we might conclude that 
the proposed system is preferable to the current system in terms of its distributive 
effects . In turn, if these outcomes are signifi cantly better than those produced by the 
current system, then we might conclude that overall the proposed system is prefer-
able to the current system, even once we consider the problems the proposal faces 
along axes i. to iv. I will not enter into these issues here, but I do suggest that it 
seems unlikely, however, that the weight of argument will favour the genetic-based 
system, given the potential decrease in numbers of lives saved.  

10.5     Conclusions 

 This paper cannot claim to have provided a defi nitive answer to whether or not we 
should introduce poly-genetic screening regimes for breast cancer, but has suggested 
that one set of considerations, about the use of categories in the current and proposed 
systems, favours the current system over the proposed system. As well as this more 
modest conclusion, the paper has sought to outline a more general way in which we 
might structure our moral assessment of proposals that would involve new ways of 
categorising citizens in terms of a tripartite process where we fi rst ask whether the 
general end of the programme is permissible, then consider the reasonableness of 
the categorisation system which that proposal would rely upon, and last consider the 
distributive costs and benefi ts of implementing the system. 

 Of course, the general proposal for how to assess schemes is itself debatable. 
However, the framework proposed above is intended as a proposal, not as a checklist 
to be used for all time. The most important result which this paper has sought to 
establish is, then, the following: a huge range of public health programmes involve 
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choices between different ways of categorising individuals; these choices are separable 
from questions about the distributive effects of those programmes, and cannot be 
treated as purely scientifi c questions; therefore, even if the reader does not agree 
with the specifi cs of my proposed assessment scheme, I hope to have shown why an 
“ethics of apt categorisation” is a necessity for public health ethics.     
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11.1            Introduction 

    In 2004 the Netherlands was shocked by news of the infanticide of “Savanna”, a 
3-year-old beaten to death by her parents (Inspectie Jeugdzorg  2005 ). An investiga-
tion afterwards revealed that there had already been several signs of child abuse 
reported to offi cial youth care organisations in her case. However, it seemed that 
nobody had acted on them and it was concluded that the chain of youth care had 
failed to respond to available information. Another comparable catastrophe took 
place in 2006 when the “Maas girl”, murdered by her father, was found in pieces in 
the river Meuse (Maas in Dutch) (Inspectie voor de Gezondheidszorg et al.  2007 ). 
In both cases mentioned above, the lack of collaboration in the fi eld of youth care 
was seen as a major cause for the lack of action and the subsequent dramatic conse-
quences. These and other tragedies (Onderzoeksraad voor Veiligheid  2011 ) 
prompted Dutch policy makers to develop and introduce ‘early warning’ information 
infrastructures – the so-called child indexes – which aim at early detection and com-
munication of ‘risks’ to children, thereby providing improved quality of youth care 
through facilitating multidisciplinary collaboration . 

 In 2000, a few years before the catastrophes in the Netherlands, the UK was 
confronted with a comparable incident. The case of Victoria Climbié, a little girl 
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who died due to severe abuse and neglect by family members, also paints a picture 
of a chain of youth care that failed to respond to available signs (Laming  2003 ; 
Parton  2006 ). This British incident also induced the introduction of an innovation 
comparable to the Dutch child index: a British national child index called 
ContactPoint. While this chapter will discuss the case of the Dutch child index, 
other countries like the UK might learn from our analysis as well. 

 The early detection  of and communication about children ‘at risk’  should enable 
all professionals that work with youth – varying from social workers, youth nurses, 
and general practitioners (GPs) to police offi cers, teachers, and school attendance 
offi cers – to prevent or resolve problems. The child index manual and website stress 
the importance of monitoring a child’s development and assessing a child, its family 
and environment for ‘risks’ that could threaten a child’s physical, cognitive, psycho-
logical, and social development. Accordingly, the child index website states: “ Early 
detection prevents risks from becoming problems or problems being exacerbated ” 
(Zorg voor Jeugd  2010 ). However, the concept of ‘risk’ is not clearly defi ned. 
According to the ‘registration criteria’ provided to professionals by the Dutch gov-
ernment, a broad spectrum of ‘risks’ can make a professional decide to enter a sig-
nal in the child index, varying from suspicion of child abuse or neglect, problems at 
school, and various life events, to being a victim or witness of domestic violence or 
having parents with fi nancial problems (Meldcriteria.nl  2010 ). As a result the use, 
interpretation, and actions regarding the child index are heavily based on a profes-
sional’s individual framing of a ‘risk’. This lack of an adequate defi nition of ‘risk’ 
stimulates several ethical questions which will be explained later in more detail. 

 Contrary to the electronic child record, which was introduced by the Dutch gov-
ernment to collect and share medical information among medical professionals 
involved in the Dutch youth health care system, the child index does not contain 
specifi c information on the case, so-called  what  information. The child index is an 
Information and Communication Technology (ICT) infrastructure that enables pro-
fessionals only to enter a signal into the system  that  a child is considered ‘at risk’. 
When two or more signals are entered into the index a procedure of coordination 
starts. The system automatically ascribes tasks to organisations involved with 
respect to coordination and collaboration in order to deal with the identifi ed ‘risk’ 
signals (Zorg voor Jeugd  2010 ). The child index is considered a tool that will 
improve multidisciplinary collaboration between professionals in the chain of youth 
care and reduce fragmentation of care processes. As the dramatic incidents men-
tioned above were ascribed to a lack of professional collaboration in the fi eld of 
youth care, the electronic information infrastructure is considered an important tool 
to solve that problem and to raise the quality of youth care (Eijck  2006 ; 
Programmaministerie Jeugd en Gezin  2007 ). 

 The dramatic incidents sketched at the beginning and the expected benefi ts of this 
ICT tool – which will be explained in detail after the methods section – induced policy 
makers to implement this system in public youth care. As children are vulnerable 
and often not able to ask for help – especially not in situations of abuse and 
neglect – this system explicitly aims at early detection and intervention that is 
unasked-for by parents or children themselves. Nevertheless, the question is whether 

I. Lecluijze et al.



155

this ICT innovation in public health is ethically justifi able and whether it lives up to 
its promises and the high expectations it raises. 

 In this chapter we will perform an empirical ethical analysis of the introduction 
of the child index in the Dutch chain of youth care as a specifi c example of a public 
health innovation. Based on our empirical study, we will fi rst sketch how the intro-
duction of the child index has been publicly justifi ed and what was expected of it. 
Secondly, we will discuss the importance of justifi cation processes in public health 
and explain the ethical framework that we will use for our analysis: the work of 
James F. Childress. After that, we will use Childress’ framework to critically evalu-
ate the justifi cation of the child index. Finally, we will discuss which lessons can be 
drawn regarding the role of ethical justifi cation for future innovations in public 
youth care as well as in public health in general.  

11.2     Methods 

 This chapter draws from a larger, 4-year study that analyses the introduction of the 
child index as a socio-technological trajectory, focusing on the interrelation of the 
technical characteristics of the innovation, the use of the innovation in practice, and 
the social and political context in which it is introduced. In the fi eld of science and 
technology studies (Jasanoff et al.  2001 ) several authors stress the importance of 
studying technologies as socio-technological trajectories, as this allows for insight 
into the interaction between science and technologies. According to Latour ( 1987 ), 
society and technology cannot be interpreted separately. This interrelation implies 
that we cannot study the technology without studying the context in which it is used. 
The importance of ‘users’ in socio-technological innovations is stressed by 
Oudshoorn and Pinch ( 2003 ). Akrich ( 1992 ) states that designers, “inscribe their 
vision of the world in the technical content of the new object”, but also stresses the 
difference between “the designer’s projected user and the real user”. In other words, 
the meaning of a technology is not just determined by the designers or the engi-
neers, but also by users in practice. In the fi eld of science and technology studies 
these insights are connected to a methodological requirement, namely to study tech-
nology and society in a symmetrical way. To evaluate a socio-technological trajec-
tory neither the technology nor the social context should be made responsible for 
eventual failures or successes beforehand, but it should be looked at empirically to 
fi nd out which elements in the interaction are more or less fruitful. 

 In line with this intellectual tradition, we study the actual practical context of the 
use of the child index. By empirically studying the index-in-use we can gain insight 
into the way this innovation trajectory affects relations between state, professionals, 
parents and children, the quality of care for youth, and how users experience failures 
and successes. 

 We ‘followed’ the introduction of the child index in practice, as it was planned 
and implemented in a southern province of the Netherlands, by performing fi eld-
work, semi-structured interviews (n = 30), participant observations, and document 
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analyses. In addition to the analysis of relevant documents regarding the child index, 
for example policy papers, covenants, websites, and newsletters, data collection 
took place through observations of relevant meetings concerning the child index, 
such as coordination meetings, case meetings, implementation meetings, and train-
ing sessions. Furthermore, various professionals and policy makers involved with 
the child index were interviewed: professionals working at multiple organisations in 
the chain of youth care, policy makers at the municipality level, and employees 
from organisations that supported and facilitated the introduction of the child index. 
During the interviews several themes were discussed systematically, most notably 
experiences with the child index, multidisciplinary collaboration, chain coordina-
tion, privacy , the role of parents, the process of implementation, the role of policy, 
and both national and local politics. However, they were open enough to accom-
modate other ideas and experiences. The interviews were digitally recorded and 
transcribed verbatim with permission of the respondent. The analysis of the tran-
scripts and fi eld notes was performed through coding in the software program QSR 
NVivo (Tappe  2002 ).  

11.3     Public Justifi cation  of the Child Index 

 The main ethical goal of the child index is the prevention of harm and suffering 
among children and all people involved with children, through the early detection of 
‘risks’ that threaten a child’s development and improvements in multidisciplinary 
collaboration. Appealing to the value of harm prevention, especially among chil-
dren, is a strong argument for the introduction of the child index and all profession-
als in the fi eld of youth care we spoke with agreed on this. The proponents of the 
child index – the ICT designers, the implementation team, and the politicians and 
policy makers that support the child index – used this goal of harm prevention to 
publicly justify the introduction of the child index. In other words, they make a 
direct justifi catory link between the goal of harm prevention and the means of the 
child index. How is this justifi catory link developed? 

 Taking the technical effectiveness  of the child index for granted is one way that 
proponents used to legitimate the introduction of the child index. As the software of 
the child index appears to work, this ICT tool is considered a solution for the lack 
of collaboration that guarantees effective prevention of harm. As the collaboration 
covenant states: “ The fact is,   the importance of an adequate and quick information 
exchange is guaranteed,   because the chain coordinator and the signaller are put in 
touch with each other ” (Zorg voor Jeugd  2008 ). Furthermore, the policy decision to 
introduce the child index is sketched as an adequate response to the dramatic inci-
dents. Policy makers justify their decision to the public by emphasising that the 
implementation of the child index will prevent new catastrophes because the 
child index enables ‘risk’ detection and multidisciplinary collaboration. When all 
professionals involved with youth use the child index and share their worries about 
a child by entering a signal, “ the system prevents youngsters from falling between 
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two stools ” (Zorg voor Jeugd  2008 ). The ability of the child index to improve future 
professional work and thus the quality of youth care  is also used as an argument to 
publicly justify the innovation. Proponents of the child index do not doubt the 
potential of the child index to achieve its goal, because in their opinion such an ICT 
tool can only make collaboration in the fi eld more effective and thus improve qual-
ity of youth care. The report of an environmental analysis, performed before the 
actual introduction of the child index in one region, starts with a description of the 
goals of the child index by stating that: “ The following goals will be realised through 
the child index ” (K2 and WenS  2007 ). While the arguments about the child index’s 
ability to prevent harm rely on the theoretical opportunities of the tool as sketched 
at the designer’s table, the actual ‘effectiveness’ of the child index has not been 
explored. It seems to be taken for granted by designers as well as policy makers that 
this innovation will achieve its goals. These expectations are strengthened by a lim-
ited pilot of the child index in a single region: despite critical remarks, local policy 
makers and professionals evaluated the index positively. 

 When starting the implementation of this ICT infrastructure, proponents address 
only one theme that raises ethical concerns, namely privacy. As many ICT tools 
stimulate public debates with respect to privacy, this was the case with this tool as 
well. These concerns were addressed by carrying out an extra legal test to check 
“ whether the functioning of the child index and the collaboration covenant meet the 
demands of privacy ” (K2 and WenS  2008 ). This test resulted in the conclusion that 
regarding privacy the child index complies with the relevant laws and that imple-
mentation is justifi ed. So, when ethical issues are raised with regard to privacy, they 
are answered by a legal approach which creates the necessary conditions to continue 
the implementation process. 

 Although the proponents’ public justifi cation of the child index implicitly 
appeals to the quite strong ethical value of harm prevention and connects the goal 
of harm prevention to the introduction of the child index, in our study it became 
clear that professionals expressed doubts about the connection between goals and 
means, and experienced concerns about the child index. This raises the question 
whether the public justifi cation of the child index, which is very much based upon 
the intimate connection between goal and means, is legitimate. To explore the jus-
tifi cation of the child index and to fi nd out whether the connection of goal and 
means is justifi ed we need an ethical framework.  

11.4     An Ethical Framework  for Public Health 

 Many authors have argued that the need for a public health ethics framework is 
increasing. Kass ( 2001 ) states that, “a framework for ethics designed specifi cally for 
public health is so very important!”, because it provides practical guidance and will 
help professionals to recognise and respond to the moral issues in their work (Kass 
 2001 ). Upshur ( 2002 ) also considers ethics as an important dimension of public 
health practice and states that “ethics in public health requires systematic attention”. 
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Furthermore, Childress and Gaare Bernheim ( 2008 ) argue that professionals need a 
“principled and process oriented framework” to address ethical dilemmas around 
public health interventions. More recently, Pomfret et al. ( 2010 ) stress the need for 
a public health ethics framework and the fact that its value and potential is increas-
ingly appreciated. 

 Why is an ethical framework important for public health? Public health interven-
tions, like vaccination programs or anti-smoking campaigns, are not primarily con-
cerned with individuals, but focus on the common good and the health of the entire 
population (Childress et al.  2002 ). Furthermore, in contrast to clinical medicine, 
which offers help to individual patients when they ask for it, public health is char-
acterised by the fact that it often concerns uninvited interference and care. The child 
index identifi es a child as ‘at risk’ though parents or the child itself might not share 
this diagnosis, and it stimulates an intervention while neither parents nor children 
have asked for it. The fact that the state interferes with the lives of citizens through 
the introduction of public health innovations results in a delicate and complicated 
relation between the state, professionals, and citizens. Due to this special character 
of public health, applying principles of clinical medical ethics to public health 
issues is problematic. A public health ethics approach that supplements these prin-
ciples, “could facilitate ‘trade-offs’ that have a morally convincing rationale” 
(Pomfret et al.  2010 ). This increasing awareness of the importance of and need for 
a public health ethics framework prompted several authors to offer frameworks and 
principles for the analysis of ethical issues in public health. One often cited author 
who offers a widely supported ethical frame that provides guidance in public health 
ethics is James F. Childress. 

 In the frequently cited article, “Public Health Ethics: Mapping the Terrain”, 
Childress and colleagues ( 2002 ) describe a set of nine “general moral consider-
ations” that are relevant to public health. Examples of these “general moral consid-
erations” are producing benefi ts, distributing justice, protecting privacy, and building 
trust ; together, they form the basis of public health ethics. The development of pub-
lic health innovations is not easy, for example due to the ethical tension between 
mandatory measures for the common good on the one hand and individual prefer-
ences on the other. It involves dealing with the ethical problems and general moral 
considerations of the public health innovations. Childress offers fruitful guidance in 
how to analyse general ethical problems of public health interventions and how to 
decide on and justify the appropriate action. He provides several steps to specify 
and weight the meaning and scope of the “general moral considerations” and resolve 
confl icts among them. As a fi rst step, Childress emphasises the importance of mak-
ing the “general moral considerations” more specifi c and concrete. In a second step, 
justifi catory conditions are proposed that should be taken into account and balanced 
in order to resolve confl icts among “general moral considerations”. Using these 
conditions should, “help to determine whether promoting public health warrants 
overriding values” (Childress et al.  2002 ). In the following we will briefl y sum-
marise how Childress defi nes the fi ve justifi catory conditions: effectiveness , neces-
sity , proportionality , least infringement , and public justifi cation . 
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•    Effectiveness – Seek a Probably Effective Innovation  
  A public health innovation is justifi ed when there is a convincing explanation for 

and reasonable chance that the infringement of important moral considerations 
mentioned above will protect public health, and thus will be effective. 

•    Necessity – Seek Alternatives to Reach This Specifi c Public Health Goal  
  A specifi c innovation is not always necessary to achieve a specifi c public health 

goal. Therefore, it is necessary to search for alternative innovations that are less 
infringing before it is justifi ed to override any general moral considerations. 

•    Proportionality – Seek Positive and Negative Effects and Balance Them  
  A specifi c innovation is only then justifi ed if it is a proportionate response to a 

public health threat. All features and effects of an innovation should be taken into 
account and balanced to be able to show that the benefi ts outweigh the infringed 
general moral considerations. 

•    Least Infringement – Seek Least Restrictive and Intrusive Alternative  
  It is necessary to seek the least restrictive and intrusive innovation to realise the 

public health goal, in order to minimise the infringement of general moral 
considerations. 

•    Public Justifi cation – Make Search Transparent to Public: Explain and Justify  
  Public health innovation is about the public, and this public should be treated 

with respect. Therefore, providing public reasons and justifi cation for innova-
tions and policies that infringe general moral considerations is indispensable. It 
is the responsibility of public health agents to justify and explain the infringe-
ment of values to all relevant parties. This transparency is crucial to create and 
maintain trust and public accountability , which are key ingredients for the imple-
mentation of public health innovation. Public accountability is a broader concept 
than public justifi cation, because it includes public justifi cation but also focuses 
on the important role of the public in public health deliberations and decision-
making. The public should be actively engaged in these processes and approached 
to ask their input because they have a stake in the protection of values: they are 
stakeholders. 

   Besides the fi ve justifi catory conditions discussed above, Childress and Gaare 
Bernheim ( 2008 ) add impartiality  as a justifi catory condition. Public health mea-
sures, especially coercive ones, should be impartial to prevent singled out cate-
gories, stigmatisation, and discrimination. 

 In short, Childress stresses the importance of moral justifi cation when a public 
health innovation is implemented that overrides general moral considerations or 
requires trade-offs between them. Therefore, to become and remain a justifi ed and 
potentially publicly accepted public health innovation, an ethical search for alterna-
tives is indispensable. Childress’ framework convincingly assembles ethically rele-
vant criteria for the analysis of public health interventions and it offers justifi catory 
conditions that are recognisable in and applicable to our empirical analysis of the 
innovation process of the child index. Therefore, we chose these conditions as a 
starting point to critically evaluate the justifi cation of the introduction of the child 
index in the Netherlands.  

11 Innovation and Justifi cation in Public Health



160

11.5     Justifi catory Conditions  of the Child Index: 
An Empirical Evaluation 

 In the following we will use the justifi catory conditions drawn from Childress’ work 
(Childress et al.  2002 ;    Childress and Gaare Bernheim  2008 ) to critically evaluate 
the public justifi cation as it is mobilised by those developing, promoting, and intro-
ducing the child index. We will illustrate how and to what extent Childress’ condi-
tions were taken into account in this innovation process in the fi eld of youth care. 

11.5.1     Effectiveness 

 Childress and Gaare Bernheim ( 2008 ) state that, “there must be a reason to believe 
that innovations have reasonable prospect of success in order to be justifi ed”. The 
child index was launched and presented as an effective tool to prevent harm among 
children and to solve the problem of a lack of multidisciplinary collaboration in the 
Dutch chain of youth care . The child index was presented as an ICT system that 
would improve the quality of youth care. The high expectations related to the effec-
tiveness of the tool initially convinced many people that the child index should be 
implemented. The empirical analysis shows that some respondents experience the 
child index as being an effective tool because it can provide insight into each other’s 
work and can bring those involved with the same child together. A youth nurse from 
the municipal health service is, for instance, quite positive about “ that multidisci-
plinary approach ,  which can really add something ”  B1 . Another youth nurse, work-
ing at a child health centre, refers to the care coordination meetings that can stem 
from a match created in the child index, and which increase professionals’ mutual 
understanding: “ In such a meeting […] it becomes more clear what others are doing 
and why ”  F1.  However, our empirical analysis also shows that many professionals 
who have to work with the child index have doubts and concerns regarding its effec-
tiveness. These doubts are stimulated by three dilemmas that professionals experi-
ence on a daily basis. 

 The fi rst dilemma is a conceptual one. The ultimate public health goal behind the 
child index is to signal ‘risks’ at an early stage to prevent ‘risks’ from turning into 
problems that harm the child, and to provide help in an early phase. As such, the 
child index is a preventive approach that heavily relies on the use, interpretation, 
and actions that follow the individual framing of a ‘risk’ . However, our empirical 
analysis shows that, in practice, the concept ‘risk’ leads to many problems and con-
cerns. Most of the professionals who have to work with this child index struggle 
with the question: what is (a) risk? A youth health care physician explains: “ You run 
into all kinds of bottlenecks […] like which signals do you enter, when do you enter 
a signal, when do you not enter a signal, what are the consequences of signalling ” 
 A1 . To assist professionals in their judgements of ‘risks’, the Dutch government 
provided professionals with a booklet and a website, called ‘registration criteria’ 
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(Meldcriteria.nl  2010 ). According to the Ministry of Youth and Family at the time 
of introduction of the child index, these uniform criteria, classifi ed into domains, 
can be used by all professionals as a tool to assess ‘risks’. The website which 
explains these criteria for ‘risk’ states: “ Do you suspect that a child is hampered in 
its development and growing up? Then you can use this tool to qualify the risk. This 
assistance has the sole purpose to be a tool for practice in order to apply the law in 
a concrete situation ” .  However, every professional, like every parent, has a different 
opinion and view on what is a ‘risk’, based on his or her experience and disciplinary 
background. The lack of consensus about the concept of ‘risk’ raises doubts on 
whether or not to act and insecurity with respect to the moral basis for such actions. 
As a result, a lot of professionals wonder whether the child index is indeed effective, 
which confi rms the doubts about, as a youth social worker articulates it, “ the added 
value of the system ”  O2.  

 The conceptual vagueness surrounding the notion of ‘risk’ leads to a second 
dilemma with an operational character, namely that professionals do not know 
when and how to use the child index. A primary school’s internal counsellor 
explains how she struggles with the child index: “ When one has to signal someone, 
one has to reach for the manual again… is this right? And should I report a high or 
low signal and when […]? Yes, one always has to go back to the manual. It really 
isn’t all easy and available knowledge ”  I1.  Doubts and disagreement about ‘risk’ 
infl uence professionals’ use of the system: many of them told us that they decided 
to use it only sporadically, if at all. As a consequence, Childress’ “prospect of success” 
is severely affected. Available quantitative data, which are collected to be used as 
management information, confi rm this (Jeugdbalans Brabant  2011 ). The number of 
signals  in the child index does not meet the expectations of the developers and 
policy makers, because the total number of children registered at Dutch youth care 
organisations with a request for care, and who thus should be signalled because they 
are ‘at risk’, is much higher than the number of signals actually entered into the 
child index. 

 The third dilemma has a procedural character. Most professionals do not feel that 
they have adequate insight into the consequences of “signalling” a child. The con-
sequences of entering a signal in the child index, so they argue, are unpredictable 
and unclear. Given that most professionals are dedicated and are used to taking 
responsibility for their actions, unpredictable procedures are hard to handle. This 
third dilemma is strengthened by the fi nding that many professionals also have their 
own expectations of the child index and of the other organisations involved that use 
the child index, as a welfare worker working with youth explains: “ Signalling and 
everything which this entails, it is still diffi cult to get an overview of that […] one 
doesn’t see what happens and doesn’t know what the reach and consequences are 
and how to deal with that ”  P1.  

 The conceptual uncertainty that surrounds the notion of ‘risk’ and the opera-
tional and procedural problems that arise from this result in highly diverse evalua-
tions of the child index’s effectiveness and a lot of discussion and confusion within 
and between organisations in the chain of youth care. As a result, many profession-
als struggle with the question of when and how the goal of the child index is realised 
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effectively. Consider, for instance, on the one hand, that the child index aims to 
prevent children suffering serious problems by early detection of all possible ‘risks’ 
and providing help. When the child index is an effective measure to achieve this 
goal this should ultimately result in as few signals as possible. On the other hand, 
according to the developers, the child index is effective when it is used regularly, 
that is when professionals enter all ‘risk’ signals into the system. The child index 
manual emphasises: “ When all participating parties in the chain use a signalling 
system, an integral overview of the problems of a youngster arises. Therefore, it is 
important that professionals […] actively use the signalling function ” (Zorg voor 
Jeugd  2009 ). In other words, to reach the goal of harm prevention – when this goal 
is achieved the system should contain as few signals as possible – professionals are 
stimulated to actively use the index and to enter all possible ‘risks’. The stimulation 
of and focus on ‘risk’ detection raises questions regarding the second of Childress’ 
justifi catory principles: what is the character of the problem we are faced with and 
what measure is required to deal with this problem?  

11.5.2     Necessity 

 In public discussions about the dramatic cases of Savanna and the Maas girl the low 
quality of Dutch youth care was portrayed as a public problem and this problem was 
ascribed to a lack of collaboration. In combination with national fi gures that show 
an increasing number of problems among Dutch youth, varying from alcohol abuse 
and early school leaving to child abuse, the public picture is that there are a lot of 
children ‘at risk’ (NCJ  2010 ). Proponents of the child index try to convince profes-
sionals and society that the ‘fact’ of children being ‘at risk’ justifi es the use of a 
child index: the child index is presented as an adequate response to the problem. 
Some professionals involved with the child index see the need for this ICT innova-
tion. A child index region administrator who works at a municipality explains: 
“ Well, this is the only system in which you can see which parties are involved with 
one youngster, so that is a big advantage ”  L1.  A police offi cer working with the 
child index also sees the advantage of such an ICT tool: “ The computer calls you to 
order, because the computer indicates, hey, something should happen, it is your 
turn ”  K1.  However, our study shows that there are also considerable doubts and 
concerns in daily practice regarding the necessity of this specifi c innovation. We 
distinguish four prominent concerns below. 

 First, the notion of ‘risk’ is not only problematic regarding the effectiveness 
of the child index, it is also problematic with regard to its necessity. Lack of clar-
ity about the effectiveness of an ICT innovation contributes to doubts among 
professionals as to whether this innovation is necessary to realise the public 
health goal of early ‘risk’ detection of children ‘at risk’. The professional skills 
to identify children ‘at risk’ are often based on professional experiences with 
diverse suspect situations and intuition. Reframing ideas and feelings about a 
child in a formal signal that has to be entered into the system makes professionals 
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feel uncomfortable and insecure. A policy adviser of a municipality articulates 
that this has something to do with professionals’ “formalisation of the involved-
ness”: “ When signals about children must be entered in a computer, then that 
releases feelings, like hey this is not right, this is not okay. Just because people 
are scared, because they formalise their involvedness ”  N1.  A welfare worker 
describes her feelings as: “ it still feels like a relatively heavy tool ”  P1  Professionals 
are concerned about the infringement of privacy and have fundamental doubts 
about the defi nition of ‘risk’, but also fear that their professional decision-making 
becomes subject to strict control. The imposed task to work with this system and 
to formalise ideas about ‘risk’ is considered as undermining the professional 
autonomy and as a lack of trust in their expertise. A team youth manager of a 
municipality diagnoses: “ It is just, in my opinion, being afraid that they will lose 
their autonomy ”  D1.  The struggles of professionals in using the child index are 
also refl ected in the qualitative data that are collected regarding the child index 
in order to generate management information. They indicate that the child index 
is mainly used by organisations as an automatic reporting tool – to automatically 
report what is already being done to help a child – and not as a tool to identify 
new ‘risks’ (Jeugdbalans Brabant  2011 ). 

 Secondly, professionals’ discomfort increases their perception that the devel-
opers of the child index have not paid enough attention to existing initiatives to 
detect ‘risks’ and improve collaboration. In many municipalities initiatives like 
the “buurtnetwerken” (in English: “neighbourhood networks”) also aim at early 
‘risk’ detection and collective prevention (Pannebakker and Snijders  2003 ) and 
are considered to work very well. Strikingly, interviewees told us that most of 
these apparently effective networks have been abolished with the arrival of the 
child index. Another example is a big municipality that already worked with a 
different child index initiative for 8 years, but without the ICT element in it, called 
“youth network”. A professional that developed the youth network explained that 
the proponents of the child index ignored it and did not take its lessons into 
account. According to Childress et al. ( 2002 ), when an innovation infringes moral 
considerations, it is a moral requirement to search for alternatives that are less 
morally troubling. Many professionals articulated their conviction that the former 
physical “neighbourhood networks”, which already paid attention to ‘risk’ detec-
tion, should be brought back because they functioned well and contributed to 
collaboration among professionals working in the neighbourhoods. Others sug-
gest that a reduction in the number of organisations involved with youth care 
would help, because it would clarify the fi eld for both professionals and parents 
and decrease the fragmentation, which currently contributes to overlooking 
‘risks’. However, in the case of the child index several already functioning and 
existing alternatives that aimed at multidisciplinary collaboration and defrag-
menting care processes were removed to clear the way for this ICT tool. 

 Thirdly, the current focus on and high expectations of ICT tools in health care 
sectors, including public health, ignore the fact that many professionals in the chain 
of youth care feel uncomfortable communicating about ‘risks’ via a computer 
instead of using oral communication via telephone or face-to-face. Professionals 
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indicate that they miss the personal aspect of communication, the reliance on their 
own personal network, and the possibility to discuss concerns with colleagues 
beforehand in order to enter a signal into the child index as a collective initiative 
instead of signalling on your own, as intended. As a result we see that in practice 
many professionals only use the child index after they consulted a colleague about 
the possible ‘risk’: “ At such a time, you need someone who acts as a sounding 
board… what does the world look like now? Based upon such exchanges you reach 
arguments and decisions… a lot is happening here, but it will pass, or not – should 
we really be worried about this ”  P1 . Care in general and youth care in particular is 
always about teamwork. However, the child index transforms physical teamwork 
into digital teamwork, thereby rendering many of the relationships that characterise 
collaboration less important. 

 Finally, professionals not only question the necessity of the ICT tool, but also the 
necessity of the public health goal to detect all children ‘at risk’ as early as possible. 
Many professionals argue that there will always be children like Savanna and 
Victoria, because sometimes these children remain invisible and professionals are 
ordinary people like everyone else who make mistakes, not superheroes. 
Professionals in youth care wonder whether it is possible and necessary to detect all 
‘risks’ and prevent all possible problems among children. The fact that profession-
als in youth care question the underlying goal makes the necessity of the child index 
even more problematic.  

11.5.3     Proportionality 

 In addition to being effective and necessary, a public health innovation must also be a 
proportionate response to a threat, in this case the threat of new cases of infanticide 
and harmed children. Therefore, Childress et al. ( 2002 ) argue that the benefi ts of an 
innovation must demonstrably outweigh any moral infringement. According to the 
proponents of the child index, there is no infringement of moral considerations, 
because privacy issues are taken into account and prevented by means of legal arrange-
ments. Some professionals share this vision, like a care team leader of a school who 
states: “ Privacy is not an issue, because there is no specifi c information about a child 
in the child index […] it is only a registration system for people involved ”  J1.  

 Although many respondents working with youth state that the interest of the 
child is most important to them and outweighs the infringement of moral consider-
ations like privacy, in practice, the proportionality of the child index often appears 
to be unclear and questionable to both professionals and parents. The disproportion-
ality that parents and professionals experience in their dealing with the child index 
causes concern and, most importantly, severely damages their trust in the child 
index. Our analysis shows that there are three ways in which the child index is expe-
rienced as disproportionate, which will be discussed below: the harm that results 
from a signal, the amount of resources devoted to the system, and variation of 
criteria for proper use. 
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 The developers of the child index presume proportionality. All documents and 
reports we analysed emphasise the benefi ts of the child index, but we did not fi nd a 
single one that mentions any possible moral infringement. This is in stark contrast 
to arguments raised by a large number of the professionals that work with the child 
index. They experience an ever-present danger of stigmatisation and discrimination. 
In other words, professionals have the feeling that signalling may be harmful. For 
instance, a head nurse working at the municipal health service expresses profession-
als’ fear of stigmatising children by entering them into the child index: “ What hap-
pens with the information of a youngster. Once reported as a criminal, you stay a 
criminal. That kind of consideration ”  B1.  It is unclear for many professionals for 
how long and where a signal will be saved in the system. This increases the feelings 
of aversion towards using the child index. The observation that professionals are 
afraid they will do harm instead of prevent harm by using the index is radically 
inconsistent with the idea of a proportional innovation and raises questions regard-
ing the justifi cation of the child index. 

 A second remarkable observation is the large amount of time, money, and 
energy that is spent to make the child index ‘work’. Optimal, regular, and effi cient 
use of the child index seems to be the goal that developers strive for and many 
resources are mobilised to achieve this. However, the actual implementation of 
the child index seems to result in a shift of the collective focus from achieving the 
primary goal of helping the child to fi lling the child index with signals to keep the 
system going. As a school social worker explains her assessment of the child index: 
“ I do not always want it, I think it is not always necessary but I have to do it […] 
they suggest to put everybody in the system, every student is just being entered, no 
matter what the problem is ”  N2.  In fact, the concerns and doubts about the child 
index stimulate spending even more time and energy on the system as opposed to 
the child. According to some interviewees, professionals that have to work with the 
child index every day pay a lot of attention to the ICT tool and often forget that the 
child index is intended to be a simple tool, not an end in itself. As a team youth 
manager of a municipality emphasises: “ You just have to keep it simple, that’s it. 
[…] The system is a tool, it should never become an end, because then we have 
another problem I think ”  D1.  While the benefi ts for children are the reason to 
implement the tool, the benefi ts of using it are unclear and hard to measure: at the 
moment there are no ‘results’ that can indicate whether or not children, the ulti-
mate target group of this innovation, benefi t at all. 

 Finally, besides doubts about the benefi ts many professionals also struggle with 
a lack of insight into each other’s work and the way others use the child index. Most 
respondents expressed frustration, irritation, and distrust towards other organisa-
tions that use the child index, and the local structures and initiatives that organisa-
tions came up with to deal with the child index. A policy adviser working at a 
provincial youth care organisation explains: “ It is far from clear to everybody what 
it means, when I enter a signal with status low risk, what does that mean? What can 
I expect then from the other party involved? […] And what you see then is that 
organisations develop their own criteria for when to enter a signal. But if every 
organisation does this individually this again leads to expectations that do not 
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match ”  C1.  Our study shows that these feelings of frustration and distrust can 
hamper a professional’s work and the multidisciplinary collaboration that is aimed 
at. Some professionals are worried that especially the children that are really ‘at 
risk’ and need adequate help will suffer from this waste of time and resources. 

 In practice, the proportionality of the child index is questionable because it 
appeared that the benefi ts of the child index cannot be shown to outweigh the 
infringed moral considerations.  

11.5.4     Least Infringement 

 Childress argues that it is essential to minimise any moral infringement, so it is 
important to seek the “least restrictive and least intrusive alternative” (Childress 
et al.  2002 ). 

 Proponents of the child index see the child index as a very simple tool that 
enables multidisciplinary collaboration and must be kept simple by professionals. A 
child index region administrator emphasises: “ People have to see it as a tool for a 
trajectory, it is just an upgraded telephone directory, you can fi nd everyone quickly ” 
 L1.  In other words, if the tool is used simply, then it will work well. However, 
according to many professionals who work with the child index, it does not meet the 
requirement of least infringement. Respondents came up with various concerns and 
doubts regarding moral infringements due to the child index. We will discuss the 
most prominent concern that almost all professionals struggle with: the infringe-
ment of privacy. 

 In our digital world, privacy is under constant pressure. Infringement of privacy 
is a topic that bothers many professionals and came up for discussion unprompted 
during our interviews. Before we examine why this was the case, it is worthwhile to 
look at the way privacy issues had been dealt with in the development phase and the 
actual design of the child index. The developers of the index dealt with privacy 
concerns from a legal perspective. They introduced privacy protocols, regulations, 
and a covenant, and even arranged the introduction of a new law about the child 
index to ensure that privacy would not become an issue during the use of the child 
index. Despite such technical and legal arrangements, in daily practice profession-
als remain concerned about privacy. As a result, some professionals worry about the 
privacy of the child and argue that a child’s development and future are at stake. 
Others worry about their own privacy, because their name will be visible in the child 
index as the one responsible for signalling a child. 

 The fact that the child index does not contain content information was thought to 
be the primary safeguard to prevent privacy infringement. Nevertheless, in practice 
many professionals express that they struggle with uncomfortable feelings and 
doubts regarding their own privacy. A regional child index administrator who deals 
with questions of professionals explains: “ Almost all professionals fi nd it very tough 
[…] then they fi nd it uncomfortable that their name is in a system against such a 
child and that they can be called to account ”  L1.  The presence of these feelings 
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among professionals indicates that something is amiss. It seems that the child index 
does something to the child that professionals are uncomfortable with. But what? 

 Gotterbarn ( 1999 ) argues that through a collection of electronically created facts 
about a specifi c individual, a digital identity is created. This identity may differ 
signifi cantly from the individual’s self-identifi cation but may also exist in stark con-
trast to a professional’s evaluation of, in this case, a child. A ‘risk’ signal in the child 
index is a form of virtual information that contributes to such a digital identity. 
However, virtual information is an inference that is made about a child and that 
subsequently becomes an electronic fact added to the child’s digital identity. In this 
way children and parents lose control over the ‘risks’ that are being created and 
communicated: they have no control over their digital identity as it is assembled, bit 
by bit, in the child index. Professionals’ hesitation about building or changing a 
child’s digital identity is related to their fear of stigmatising children, but also to 
their realisation that they infringe on people’s self-control over their own personal 
information. The fact that the child index can take away the control over personal 
information results in an infringement of parental autonomy as well as an infringe-
ment of privacy. Professionals who work with the child index interfere with a child’s 
life and – to some extent – take over control. Additionally, Fairchild et al. ( 2008 ) 
state that privacy is important because it meets the psychological needs of exercis-
ing autonomy and enjoying opportunities for self-refl ection and emotional release. 
In line with this, professionals feel like entering private territory: “ At the moment 
you enter a risk signal into the system and you start a conversation about it, then 
you actually immediately enter the, let’s say, domain of the parent who is responsible 
for the raising of the child ”  B0.  

 Whether the child index is the least intrusive measure, as Childress recommends, 
remains questionable, especially when compared with the several existing alterna-
tives listed above. By forcing professionals to use the child index, the government 
indirectly interferes with lives of children and families and takes away profession-
als’ ability to opt for alternatives which they consider present lesser infringement of 
children’s and parents’ rights.  

11.5.5     Public Justifi cation 

 The condition “public justifi cation” dictates that the proponents of an innovation 
have the responsibility to explain and justify the infringement of any moral consid-
eration to the relevant parties, in this case the parents, children, and professionals 
working in the fi eld of youth care. Public justifi cation leads to transparency , which 
is essential to create and maintain public trust. Childress offers two main recom-
mendations to achieve public justifi cation. We will evaluate the child index to fi nd 
out to what extent they were taken into account. 

 The fi rst recommendation is to provide public arguments for an innovation. Lack 
of public arguments obscures transparency and damages public trust. The main 
argument used to justify the child index is the prevention of future cases of severe 
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child abuse that could end up in infanticide, as in the case of Savanna. To strengthen 
this message the proponents emphasised the effectiveness of the child index. The 
message, however, was mainly directed at professionals and insuffi ciently reached 
the children and parents, if at all. Actually, according to our respondents, many 
parents and children are not even aware that a child index exists. A social worker 
who works at primary schools answered the question as to whether parents are 
familiar with the child index thus: “ No, quite a lot has been done to inform people 
[…] but that is hardly being read. I think that three-quarters of the parents is not 
familiar with it ”  O2.  Most organisations provide information about the child index 
on their website or in a fl yer, but according to our respondents, this information only 
reaches a small group of parents because many parents do not read these messages. 
There are some exceptions because a couple of municipalities chose to invest more 
in launching the child index and published a short message in a local paper or spread 
a letter to all households to introduce the child index. The consequence of this lack 
of transparency is that parents often are confronted with the child index for the fi rst 
time when a professional wants to signal their child. This lack of transparency con-
tinues because some professionals do not want to bother parents with information 
about the child index beforehand, when it is uncertain whether they will be affected 
in the future, as the care team leader of a secondary school explains: “ At the moment 
that something like that is relevant, then you provide people with information about 
it […] if I want to report a student in the child index, I explain to those parents what 
the child index is. […] Why do all parents have to know it if, like I said, we have a 
population of two thousand students, if it is a matter of seven students? ”  J1.  

  S econdly, Childress stresses the importance of engagement of the public in 
 public health deliberation and recommends that all relevant parties are included. 
Our analysis shows that neither parents nor children had a voice in the innovation 
process of the child index: they were not involved in the development, pilot project, 
decision-making, or implementation of the child index. At the present time, in cura-
tive health care it is good practice to involve patient representatives and citizens in 
public deliberation about innovations. It appears that in public health this is not the 
case. Parental engagement with the child index only takes place “after the act” of 
introducing the innovation: in oral and written communication about the child index 
with professionals who have to work with it, where it is stressed that they have the 
obligation (with exception of situations that threaten the child or professional) to 
inform parents and children before a signal is entered into the system. The child 
index manual for professionals who can signal ‘risks’ states: “ As a signaller, in 
principle you always inform the youngster or the family beforehand about the fact 
that a signal will be entered. This is not necessary in case of direct threatening risks 
for the youngster and when the information about signal registration can have neg-
ative consequences for the child or the signaller ” (Zorg voor Jeugd  2009 ). The lack 
of public engagement makes it very hard for professionals to justify the use of the 
child index to themselves. 

 The lack of engagement of all relevant parties combined with a lack of public 
deliberation with those who are affected by the index has obscured transparency, 
which Childress considers to be essential as a basis for public trust. However, an 
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alternative basis for public trust could be public accountability. Through public 
accountability Childress further emphasises the important role of the public, by 
recommending that input be solicited from the public in the process of formulating 
a public health innovation. In both the development and the introduction phase the 
developers of the child index only requested input from the professionals who have 
to use the index. They never approached parents and children. Strikingly, not solicit-
ing input from children and parents is not only a shortcoming in the innovation 
process. Proponents of the child index argue that also in practice the input of parents 
during meetings is not always desired, because it is about professional assessment 
of ‘risk’. This explicit exclusion of parents and children from decision-making is 
diffi cult for most professionals, because it is counter-intuitive to them. Professionals 
want to involve parents and value the mutual relationship of trust. A professional 
working at a welfare organisation explains: “ It really is a part of our vision, that you 
have to do things together with people. You see, in any case we really work by start-
ing from the relationship of trust […] And without trust we cannot work. So we are 
very careful about that ”  P1.  

 Professionals value trust above everything else, yet they are confronted with a 
system poorly equipped to create or sustain it. Signalling ‘risks’ is associated with 
distrusting a certain situation and/or person. With respect to the child index it indi-
cates that a professional does not trust the situation or the parents or the child, so he 
or she decides to enter a signal in order to prevent ‘risks’ from becoming problems. 
Public trust can be considered the basis for public justifi cation and public account-
ability. Thus, by embodying a practice of distrust, the child index itself undermines 
its own justifi cation.   

11.6     Discussion 

 Tracing the introduction of the child index reveals that various stakeholders experience 
this innovation differently. Some youth care professionals think that the child index can 
contribute to an improvement in the quality of youth care in the future, because the 
index can bring those involved with the same child together. Furthermore, this new 
system facilitates discussion and can increase insight into each other’s work. These 
sporadic positive evaluations are contrasted with many professionals working with the 
child index who are clearly frustrated, angry, and disappointed. Our study shows that 
several issues concerning the child index are problematic with regard to the basic 
notions and justifi catory conditions, varying from “what is a risk?” and “is the child 
index effective?” to “do we need a child index at all?” Our critical evaluation of the 
justifi cation process of the child index showed that the justifi cation process of the child 
index has been rather limited. 

 There are four socio-political dynamics at play surrounding the introduction of 
the child index that help explain why its justifi cation has remained inadequate at 
best. These are (1) the way in which the problem was framed in the fi rst place, (2) 
the dynamic of expectations that were crafted around it, (3) the implementation 
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strategy that was chosen, and (4) a lack of voice of those concerned: parents and 
children. First, the problem the child index was supposed to address has been framed 
from the start as a public drama. This was done by positioning a very small number 
of very dramatic examples of abuse, murder, and exploitation as paradigmatic for 
youth care. The introduction of this chapter started with a description of the dra-
matic incidents of Savanna and the Maas girl. These catastrophes, which were heav-
ily discussed and debated at the time they took place, also formed the starting point 
and immediate cause for policy makers to introduce the child index as a quick 
response. According to policy makers, the dramatic character of these incidents 
justifi ed the introduction of the child index to prevent such incidents from happen-
ing again. Ignoring the severity of these incidents –  that  would be unjustifi ed. 
Although this is an understandable reaction, because everybody would certainly 
agree that these kinds of incidents should not happen if they can be prevented, the 
emphasis and enormous attention on these incidents in the media contributed to the 
framing of the public health problem as being large and urgent, and thus requiring 
immediate action. 

 Second, we ought to consider the creation of very high expectations for the child 
index, which were raised by policy makers as they decided to introduce this system 
to prevent future catastrophes. Expectations of the effectiveness of the ICT infra-
structure to prevent catastrophes from happening again are, to a large extent, the 
result of the broad political support for the system. Additionally, these expectations 
are strengthened and confi rmed by the fact that the introduction process especially 
focused on the effectiveness of the system. 

 Third, the implementation strategy for the child index has limited proper justifi -
cation. The child index was introduced in a top-down and managerial way. Policy 
makers are used to dealing with ‘risks’ in order to prevent future incidents by direct 
steering and strict control. From a managerial perspective, introducing a tool like 
the child index, that seemingly fulfi ls these needs, is an effective solution. However, 
in some cases, evaluating the effectiveness has, at best, paradoxical and, at worst, 
perverse effects. In the case of the child index, the innovation was decided to be 
considered a success (as a return on investment) when it was used regularly, in other 
words, when many signals were entered into the system, because information about 
a specifi c child and involvedness of other professionals in that case is only visible 
for professionals that entered a signal against that child themselves. From a care 
perspective, the goal has always been to prevent problems from arising which 
would, ultimately, translate into as few signals as possible. The managerial success 
of the child index requires the infl ation of the notion of ‘risk’. Paradoxically, this 
will exponentially increase the workload of the youth care professionals without 
contributing to child welfare. The top-down approach that was used to implement 
the child index led to such paradoxical effects, thereby alienating it from the care 
practice it was supposed to operate in and thus preventing any proper justifi cation. 

 The fourth reason for limited justifi cation is the fact that the most important stake-
holders, namely the parents, children, and professionals in the fi eld of youth care, 
were not actively invited to take part in the development of the innovation. The con-
cept of a child index and the initiative to launch this new ICT tool came from the 
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policy makers, not from the professionals in the fi eld who have to help the children 
and deal with the ‘risks’. The absence of stakeholders from the entire innovation 
process resulted in a very limited view of the problem and its possible solutions. 
Policy makers are, by their own admission, unable to fully grasp all the characteris-
tics of the fi eld in which the child index has to function. Nevertheless, they initiated 
this innovation. A managerial perspective that takes technical effectiveness of a sys-
tem as its starting point is never the only way to approach a  public  health problem. 
Not taking this into account contributes to all the consequences described before. 

 The highly dramatised events that prompted the child index and the exaggerated 
expectations that went along with it put the innovation under great pressure. 
Combined with the unidirectional implementation strategy – lacking any represen-
tation of its object of care – this severely handicapped proper justifi cation of the 
child index and also severely handicapped the index’s chances of success. This is 
quite surprising, considering that in the UK almost the same process took place. An 
incident with a dramatic character, the death of Victoria Climbié, formed the occa-
sion to launch a similar electronic infrastructure, called ContactPoint. However, the 
website of the Department for Education stated the following in July 2010: 
“ Ministers do not believe that a database, which holds details of all children in 
England and which is accessible to hundreds of thousands of people, is the right 
way to help vulnerable children. […] It has always been our view that it was dispro-
portionate and unjustifi able to hold records on every child in the country, making 
them accessible to large numbers of people. ” (Department for Education  2010 ). 
According to Childress, the proportionality and the effectiveness of an innovation 
are important justifi catory conditions that must be met. The UK government decided 
to decommission ContactPoint because in practice the system clearly did not meet 
the set goals and expectations of effectiveness and was considered disproportionate 
and unjustifi able by the new government. Policy makers in the UK were confronted 
with the consequences of an innovation that was insuffi ciently justifi ed. Such les-
sons ought not to be ignored. 

 The child index is one example of current innovations in public health that are 
introduced to deal with ‘risks’, whether the goal is to achieve a healthy community, 
or, in this case, healthy children. The child index, just as the ContactPoint initiative, 
shows us that the pressure generated by dramatic incidents, in combination with a 
managerial, top-down innovation strategy and a lack of involvement of stakehold-
ers, leads to an improper and limited process of justifi cation, which causes doubts 
and dilemmas in practice for which policy makers will be held responsible in the 
end. These dynamics similarly surround other innovations in public health meant to 
prevent ‘risks’ and incidents as well. 

 Consider, for instance, the history of the control of AIDS and HIV in the 
Netherlands, which started in 1982. It is a good example of a public health issue in 
which the same dynamics play a role with regard to the engagement of stakeholders. 
We concluded that a lack of stakeholder engagement in public health innovation 
contributes to dilemmas and doubts in practice. In the case of AIDS control, stake-
holder engagement also appeared to play an important role, because confl icting 
visions and feelings of stakeholders came into play. Due to constant tensions 
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between the stakeholders representing public health interests on the one hand, and 
the categories in society threatened with their fundamentals, like gay men, on the 
other hand, there was not only a fi ght against the disease but also amongst the stake-
holders themselves (Mooij  2004 ). Initially, not all stakeholders were involved in the 
control of AIDS, but the uninvolved stakeholders found that unacceptable. In 
response, Dutch policy makers and professionals decided to consult representatives 
of the gay community and these representatives became active participants in poli-
cies to control the AIDS epidemic. In fact, the Netherlands has become quite famous 
for its participatory approach and the engagement of stakeholders in policy. 

 The case of HPV vaccination is also a model of the dynamics in public health 
innovations. This vaccination has been developed to prevent cervical cancer, but this 
development was introduced in the Netherlands in a managerial and top-down way. 
Most stakeholders did not ask for such a vaccination and were not involved in the 
development and decision-making surrounding it. Furthermore, Haber et al. ( 2007 ) 
explain that it is currently unclear whether the vaccine leads to unintended negative 
effects and what the long-term effectiveness is. In addition, the fact that it is a vac-
cine for children that is related to sexual activity also raises discussions. The limited 
justifi cation of this vaccination results in a lack of public interest and trust in this 
vaccination. Various countries offer this vaccination to all relevant girls, anyhow in 
the Netherlands the vaccination numbers turned out to be drastically lower than 
expected and desired by both scientists and policy makers (Zembla  2009 ). 

 These examples show that the dynamics we found by studying the child index 
also play a role in other public health issues and they confi rm the important role of 
ethical justifi cation in case of public health innovations. In conclusion, we can state 
that to achieve the overall goal of public health it is important to take into account 
the general dynamics of public health issues. To justify a public health innovation 
ethically it is important to take into account these dynamics by paying attention to 
the way in which the problem is framed, the expectations that this way of framing 
and the innovation itself will raise, choosing a proper implementation strategy, and 
the engagement of all relevant stakeholders. Taking into account these lessons for 
future innovations in public health can help to prevent public dilemmas, doubts and 
rejection of public health innovations that do have justifi ed intentions.     
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12.1            Introduction 

    Infl uenza pandemics  have occurred regularly over the past century and caused severe 
morbidity and mortality. Their most deadly occurrence, the Spanish Flu, is estimated 
to have killed in excess of 40 million people between 1918 and 1919 (Selgelid  2009 ). 
The recent infl uenza pandemic of 2009–2010 was nowhere near as severe, and mor-
bidity and mortality did not signifi cantly exceed that of seasonal infl uenza (Hine 
 2010 ). However, despite its unexpectedly mild course, the H1N1 pandemic  made 
apparent the diffi culties involved in responding appropriately to such a health threat 
at international, national, and regional levels. These diffi culties are particularly wor-
rying given the fact that more virulent strains of infl uenza may cause pandemics in 
the future (Kaufmann  2007 ). In cases where infl uenza-related morbidity and mortal-
ity are expected to signifi cantly exceed seasonal rates, a well- functioning pandemic 
response plan will be crucial to any health care system. 1  The post-pandemic assess-
ment of the H1N1 pandemic is currently ongoing, however so far it seems to have 
been focused largely on epidemiological features and the role of public communica-
tion strategies in future pandemic situations (Martin  2010 ; Seitz and Krause  2010 ). 
Using the case study of the allocation of vaccine against pandemic infl uenza in 
Berlin, this paper argues that during the H1N1 pandemic many of the problems that 
were observable resulted from a lack of integration of policy at different levels. In 
practice, this proved problematic for two reasons. First, there was signifi cant overlap 
of policies and guidelines, which led to contradiction and confusion. Secondly, some 
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of the problems that arose at the doctor–patient level were too specifi c to be captured 
by macro-level policies, which worked on more abstract assumptions about fair prin-
ciples of distribution. This paper seeks to address three main questions:

    1.    What ethical problems may arise in the allocation of scarce resources, especially 
vaccines, during an infl uenza pandemic?   

   2.    What ethical problems arose in the case of Berlin?   
   3.    How can philosophical analysis aid in addressing similar problems in future?    

  The paper is divided into four sections. The fi rst three address the above ques-
tions and the fourth offers some concluding remarks.  

12.2     Ethical Problems of Allocation During 
Infl uenza Pandemics 

12.2.1     Pandemics and Scarcity 

 A pandemic  of any kind places immense strains on societies and health care sys-
tems. Due to unusual increases in morbidity and mortality, scarcity is likely to be 
inevitable at different levels. Such scarcity  will not always be remediable by stock-
piling of resources, as this may be either fi nancially unfeasible or technically impos-
sible. In the case of pandemic infl uenza, the required vaccine will not be available 
from the outset, due to the fact that pandemics occur when new strains of infl uenza 
circulate, for which an effective vaccine must fi rst be developed (Löwer  2010 ). It is 
commonly estimated that vaccine development  and production will take between 3 
and 6 months. In the case of Berlin, the fi rst doses of vaccine were delivered around 
4 months after the fi rst case of H1N1 had been confi rmed, and around 3 months 
after the initial order for vaccine had been placed. Given that there cannot be enough 
vaccine for everyone at the outbreak of a pandemic, one obvious question to ask is 
how to decide in which order people ought to receive vaccination. The discussion in 
this paper is limited to vaccine, however, it should be noted that pandemics may also 
lead to other forms of scarcity, ranging from intensive care beds to ventilators, or in 
the case of a severe pandemics with high rates of absenteeism even the lack of basic 
infrastructure and commodities such as electricity, water, or food (Kass et al.  2008 ).  

12.2.2     Fair Distribution of Vaccine 

 The need to defi ne guidelines by which vaccine can be distributed  fairly is widely 
recognized, and accordingly, many health authorities as well as international organ-
isations have drawn up documents that give rules for fair and ethically acceptable 
distribution, among them the World Health Organization (WHO), the UK, the 
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United States, and Canada (Coleman and Reis  2007 ; Upshur et al.  2005 ). While 
German guidelines identify prioritisation orders for vaccine distribution, they spend 
signifi cantly less time addressing any underlying ethical rationale for such decisions 
(Nationaler Pandemieplan Teil I: Überblick über die Maßnahmen  2007 ). This is 
problematic, as many of the ethical issues that are addressed in specifi c guidelines 
were relevant to the cases of Germany and Berlin. 

 The fair allocation of vaccine against pandemic infl uenza is complicated for at 
least three reasons, which we now address, namely the role of uncertainty in pan-
demic planning, the diffi culty of defi ning clear goals for a vaccination campaign, 
and the practical problems that may arise in the process of implementing pandemic 
policies. 

12.2.2.1     Vaccine Allocation and Uncertainty 

 Decisions about how much vaccine to order and whom to vaccinate fi rst in the 
case of a pandemic will usually have to be made under conditions of imperfect 
information. Due to the time delay of vaccine manufacturing, agreements with 
manufacturers need to be made quickly at the outset of pandemics, with or with-
out the benefi t of pre-existing purchase agreements. At this stage, it will be dif-
fi cult to predict the course of the pandemic and policy makers will have to base 
such predictions on epidemiological models. While many pandemic plans  explic-
itly formulate criteria for prioritisation of specifi c patient groups, it must be 
noted that especially at the beginning of a pandemic the underlying models that 
lead to a particular prioritisation order are possibly not very accurate. Primarily, 
this is due to the nature of disease modelling. A model is not a neutral tool but 
rather operates on the basis of a number of assumptions and predefi ned parame-
ters (Vynnycky and White  2010 ). Such parameters will be set according to past 
experience and observations of early outbreaks. However, the spread of pan-
demic pathogens and their lethality are often very diffi cult to predict over time. 
For example, pathogens may undergo mutation during a pandemic, changing 
their characteristics and potentially their target population (Kaufmann  2007 ). 
Historical experience may also be misleading – infl uenza is generally seen to 
cause excess morbidity among patients with a weak immune system. Yet the 
1918 infl uenza pandemic caused the highest mortality among healthy young men 
(Barry  2009 ). From a perspective of distributive justice, this uncertainty  is highly 
problematic, as it renders the reliable assessment of costs and benefi ts of a given 
vaccination strategy very diffi cult. Dealing with issues of uncertainty is further 
complicated by the time constraints placed on pandemic planners when formu-
lating an appropriate response to a health threat. In order to communicate the 
pandemic reaction strategy quickly and keep the time between the commence-
ment of production and the delivery of the vaccine as short as possible, decision-
making processes must be found which allow for the generation of policies that 
have been carefully deliberated and reach ethically defensible conclusions, even 
under time constraints.  
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12.2.2.2     Competing Goals of Vaccination Campaigns  

 In the case of infl uenza pandemics, it is not entirely obvious what goal a vaccination 
campaign ought to pursue – and consequently which social groups should receive 
vaccination fi rst. Arguably, vaccination campaigns  can reasonably follow more than 
one goal (Arras  2005 ). Possible scenarios include e.g.:

    a.    protection of high-risk patients   
   b.    protection of health care workers and/or key staff in essential infrastructure   
   c.    protection of administrative decision-makers   
   d.    protection of children and young people   
   e.    prevention of widespread community transmission    

  What is problematic about this potential incompatibility is that there are good rea-
sons to favour any of the above scenarios, but to some extent these goals are mutually 
exclusive. For example, to reduce mortality would require the immunisation of high-
risk patients, i.e. those with a weak immune system. However, a reduction of overall 
morbidity is most likely to be achieved if the vectors of disease are vaccinated 
fi rst – this would for example include school children or people who cannot avoid 
contact with a large number of people as part of their profession (Medlock and Gavalli 
 2009 ). Some pandemic plans  – notably Japan’s – tailor their prioritisation orders to 
the pathogen and whom it affects. Thus, the Japanese pandemic  plan distinguishes 
between different scenarios, where either adults or the elderly are particularly affected. 
It then subsequently recommends different prioritisation schemes for the respective 
scenarios (Vaccination Guideline for Pandemic Infl uenza in Japan  2007 ). Such a plan 
stands in stark contrast to an overriding ‘Fair Innings’ approach that would always 
favour prioritisation of the younger population. In the absence of one rational course 
of action, and multiple groups of benefi ciaries, any prioritisation strategy for vaccine 
against pandemic infl uenza will necessitate value-based decision-making.  

12.2.2.3     Practical Diffi culties of Implementing Pandemic Policies  

 As outlined above, pandemic plans necessarily involve trade-offs between differ-
ent – sometimes incompatible – goals. Their implementation, however, may often 
be as diffi cult as the creation of a consensus on the correct type of policy to adopt. 
In the case of vaccine allocation, health care workers and pandemic planners will 
have to work on the basis of policies which will likely be unpopular with those 
patients who do not receive preferential treatment and have to wait for their turn. 
One of the fundamental requirements is thus an appropriate communication strategy  
to inform the public not only about risks but also to explain why a particular priori-
tisation strategy has been adopted. However, given the lack of reliable forecasts and 
likelihood of rapid and unforeseeable changes that occur throughout a pandemic, 
the adoption of a clear and unequivocal risk communication strategy presents an 
enduring challenge (Martin  2010 ). 
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 Furthermore, pandemics make apparent the need to formulate precise guidelines, 
especially when these will determine who receives what. One of the most surprising 
elements of pandemic planning is the fact that whilst most prioritisation plans are 
quite explicit about reasons for prioritisation, the inclusion criteria of high-risk 
groups are often rather vague. This matter will be discussed in greater detail when 
examining the case of Berlin below.    

12.3     Ethical Challenges During the H1N1 
Pandemic – Experiences from Berlin  

12.3.1     Organisation of Pandemic Preparedness in Germany 

 Before examining the ethical implications of Berlin’s vaccine prioritisation strategy, 
it will be useful to briefl y outline the process of pandemic planning in Germany. As 
part of its federal structure, Germany has devolved responsibility for pandemic pre-
paredness to its 16 member states or  Länder . Consequently, each state is in charge 
of determining an appropriate reaction plan to a pandemic health threat. However, 
while these decisions are legally independent, there is a high level of cooperation at 
the federal level (Marcic et al.  2010 ). In 2007, a national pandemic plan was drawn 
up, and epidemiological and scientifi c advice on pandemic pathogens is also pro-
vided at the federal level by the Robert Koch Institute (RKI), a research institute that 
reports directly to the National Ministry of Health and carries out infectious disease 
surveillance and research at the federal level. 2  The  Länder  also reach certain plan-
ning decisions jointly, such as the amount of vaccine that is procured (Marcic et al. 
 2010 ). It cannot be ruled out that due to socio-demographic and geopolitical differ-
ences, some problems were more accentuated in Berlin than elsewhere, however the 
post-pandemic assessment so far suggests that, crucially, all 16  Länder  faced simi-
lar problems in pandemic preparedness, even when these were sometimes exacer-
bated by regional differences. 

 Berlin has been chosen as a case study for two reasons. First, as outlined 
above, in the absence of a binding national prioritisation strategy, an analysis of 
a prioritisation scheme that was implemented can best be carried out at the state 
level. Secondly, Berlin’s geopolitical structure lends itself well to the case study 
approach. Its population density is relatively even and the state’s small size 
makes a comprehensive analysis more manageable, as well as obviating any need 
to make distinctions between rural and urban areas. Finally, the research on 
Berlin was largely made possible and facilitated through the support and coop-
eration of the Senate Department of Health (SenGUV) in Berlin as part of a 
previous research project (Littmann  2010 ). 3   

2    See   http://www.rki.de      
3    In particular, the author would like to thank Dr. med. Marlen Suckau.  
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12.3.2     Outbreak and Response to the Pandemic in Berlin  

 The fi rst lab-confi rmed case of H1N1 in Berlin was registered in June 2009. 
However, the municipal government had been prepared for this event, and SenGUV 
had formed a pandemic infl uenza task force as early as April of the same year. All 
16 German  Länder  placed an order for the pandemic vaccine  Pandemrix ® in July, 
and later ordered a different vaccine ( Panvax ®) for pregnant women as part of a 
purchase agreement which had previously been reached (Marcic et al.  2010 ). This 
purchase agreement was for enough vaccine to immunise 30 % of the population. 4  
The fi rst doses of vaccine  arrived in Berlin in October 2009, around 3 months after 
the fi rst confi rmed case had occurred in the city. When vaccine became available, 
however, initial demand was very low. Until January 2010 merely 4 % of the city’s 
population received an immunisation against pandemic infl uenza – even less than 
the already low fi gure of 10 % across Germany for the same time period. 5  To put this 
into context, in England, more than 30% of the population were vaccinated over a 
comparable time frame (Hine  2010 ). The low initial demand was probably con-
nected to discussion in the German media in the previous weeks, focusing on poten-
tial (and, in this case, ultimately unsubstantiated) risks of vaccination. 6  There had 
also been a scandal about government offi cials allegedly receiving a ‘premium’ 
vaccine and the public seemed to be more concerned with government expenditure 
on vaccination and potential risks of the vaccine itself than with the risks of pan-
demic infl uenza (Schaade et al.  2010 ). 

 Initially, prioritisation was thus not necessary, and in any case the existing rules 
were not effectively communicated to all health care workers. Some doctors in 
public health offi ces reported that during the fi rst days of the immunisation cam-
paign even tourists who intended to go to Saudi Arabia (and needed a fl u jab to 
enter the country) were immunised. Following the fi rst casualty in Berlin on 
November 2nd 2009, however, demand for immunisation spiked. Within days, 
patients were unable to receive vaccination and this problem was further compli-
cated by a failure of local government and the body representing GPs in Berlin to 
reach an agreement on remuneration for the immunisation. As a result, the city of 
Berlin had to enter into contracts with individual doctors willing to perform the 
vaccinations, resulting in a shortage of both vaccine and doctors to administer it. 
Furthermore, the logistical challenge of delivering vaccine to a large number of 
GPs’ practices meant that in many instances doctors received their orders with 

4    At this point, however, it was still assumed that two doses of vaccine would be needed per person, 
which turned out to be unnecessary, meaning that in practice there was actually more vaccine 
available.  
5    Data provided by SenGUV Berlin.  
6    The vaccination may in fact not have been entirely risk-free, as some studies confi rmed a higher 
incidence of narcolepsy in Finnish patients who had received the pandemic infl uenza vaccine in 
2009 (Montastruc et al.  2011 ). However, this information was not available at the outset of the 
immunisation campaign and can thus not account for the unwillingness of the German public to 
receive the pandemic fl u vaccine.  
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signifi cant delay (Schaade et al.  2010 ). The increase in demand peaked quickly 
however and subsequently fell back to very low levels, meaning that the shortage 
of vaccine only lasted for a few weeks (Krause et al.  2010 ). Nevertheless, many 
doctors reported that during this time period signifi cant numbers of patients could 
not be immunised and felt that they were treated unfairly.  

12.3.3     Vaccine Prioritisation Strategy in Berlin  

 To address the foreseeable scarcity of H1N1 vaccine in Germany, a number of 
institutions at both the national and regional level had tried to outline an appropri-
ate vaccination strategy. However, while it was deemed that some groups were at 
greater risk, and should thus be prioritised, the national Standing Vaccination 
Committee (STIKO ) declared that an immunisation against H1N1 was “benefi cial 
for everyone” (Robert-Koch  2009 ). Anticipating greater demand than available 
supply for vaccine, STIKO also set out national guidelines on prioritisation of cer-
tain groups for receiving vaccination. These guidelines consisted of a seven-step 
plan for proceeding with the immunisation once vaccine became available (Robert-
Koch  2009 ). According to its prioritisation order , health care workers were to be 
treated preferentially, with chronically ill patients next in line, followed by preg-
nant women, relatives of people who had already been infected, and different age 
groups that were seen to be at higher risk. What was unclear from the existing 
documents was whether these categories were intended to be mutually exclusive 
and required vaccination of the entire group with highest priority before the sec-
ond-highest priority group could receive vaccine and so forth. In practice there was 
overlap in the vaccination of differently prioritised groups. 

 This plan however was not the only document in circulation at the time when the 
H1N1 vaccine became available. In addition, there were three other sets of recom-
mendations: the 2007 national pandemic reaction plan, which due to the federal 
structure of Germany was not binding for individual states, a plan compiled by the 
National Department of Health, as part of the negotiation over the reimbursement of 
statutory health insurance physicians who administered the vaccine, and fi nally a 
pandemic plan specifi cally for the city of Berlin, developed by local health authori-
ties before the pandemic. 7  In addition to regional and national plans, the WHO had 
also developed a set of suggested prioritisation criteria for vaccines and antivirals 
during infl uenza pandemics, which, however, was not legally binding at the member 
state level (Coleman and Reis  2007 ). 

7    See U. Buchholz et al., Nationaler Pandemieplan Teil 3, available at   http://www.gesundheitsamt.
de/alle/seuche/infekt/viru/infl u/npp/npp_t2/06.2.3.htm    ; Bundesministerium für Gesundheit, 
Verordnung über die Leistungspfl icht der gesetzlichen Krankenversicherung bei Schutzimpfungen 
gegen die neue Infl uenza H1N1 (out of print); SenGUV, Rahmenplan Infl uenzapandemie, avail-
able at   http://www.gpk.de/downloadp/Infl uenzapandemieplan_200804_Berlin.pdf      
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 Interestingly, none of these documents agreed on the order of prioritisation . Most 
(three out of four) were in agreement that key personnel and medical staff should be 
vaccinated fi rst, before proceeding with high-risk groups , however the defi nition of 
who belonged into these respective groups varied signifi cantly. 8  At this point, it is 
noteworthy that the formulation of a prioritisation according to risk factors marked 
a departure from the recommendation that the  Länder  had agreed on in 2007, 
namely a prioritisation according to age  groups (Schaade et al.  2010 ). While STIKO 
did provide a detailed medical explanation for its reasoning, it was also felt that the 
commission was not equipped to draw up prioritisation schemes and that doing so 
went beyond the commission’s remit (Krause et al.  2010 ). Furthermore, STIKO 
lacked legal powers to draw up inclusion or exclusion criteria for the prioritisation 
of health care workers and key staff to uphold public safety and a functioning infra-
structure. These decisions thus had to be reached individually at the state level, 
leading to inconsistent policies between the  Länder  (Krause et al.  2010 ). 

 Despite their different rankings, all plans followed roughly the same goal, which, 
as the STIKO plan put it, was “the minimisation of severe cases of infl uenza and 
deaths from infl uenza” (Robert-Koch  2010 ). Compared internationally, these are 
fairly standard objectives: the UK Joint Committee on Vaccination and Immunisation 
(JCVI) for example aims to “ensure that the greatest benefi t to public health is 
obtained from the most appropriate vaccination and immunisation strategies” (Code 
of Conduct  2010 ), and Québec’s pandemic infl uenza plan seeks to “save lives and 
preserve the health and well-being of the people” (McDougall  2010 ). What is 
remarkable in the case of Germany, however, is that unlike their counterparts in the 
UK, US, or Canada, planning agencies did not include an explicit discussion of 
values underpinning any prioritisation decision . Germany is by no means the only 
country that has not done so. Yet, one study found that of 30 pandemic prioritisation 
plans it sampled, the majority had defi ned ethics guidelines for appropriate prioriti-
sation strategies (Straetemans et al.  2007 ). In Germany, no such document was 
available during the pandemic, having since prompted demand in the post-pandemic 
assessment that the scope for future integration of ethical aspects into pandemic 
planning be investigated (Krause et al.  2010 ). 

 A further problem of the multiple prioritisation plans was the fact that there was 
no generally accepted defi nition of what characteristics conferred high-risk status 
upon patients. The WHO for example specifi cally included obese patients with a 
Body Mass Index in excess of 30 into the high-risk category, while none of the 
German plans refl ected this assessment (Transcript of Virtual Press Conference 
with Gregory Hartl and Dr. Marie-Paule Kieny  2009 ). Similarly, there was no pre-
cise list of chronic conditions that would lead to prioritisation in any of the German 
pandemic plans. For patients, but also for physicians administering the vaccination, 
the multitude of competing and confl icting prioritisation plans raised the question of 
which information they could trust. While most health care professionals referred to 
the STIKO recommendations, the fact that alternative prioritisation plans were in 
circulation raises the question of which of these plans takes precedence under which 

8    See discussion on the next page.  
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circumstances. At fi rst sight, this appears to be largely a matter of legal clarifi cation 
of competencies, but the pandemic planning process and the implementation of the 
corresponding vaccination strategy also made apparent a set of moral problems, 
which we turn to next.  

12.3.4     Vaccination in Berlin – Three Ethical Problems  

 The experience of the vaccination campaign in Berlin provides examples of ethical 
problems as a result of pandemic planning in at least three areas. The problems 
relate to (i) the process of vaccine procurement, (ii) epistemic concerns that arise in 
the context of pandemic planning, and (iii) the effectiveness of the adopted vaccina-
tion strategy.

    (i)    A stage that is often overlooked in the ethical analysis of vaccination pro-
grammes is procurement of vaccine. During the H1N1 pandemic, federal states 
collaborated to buy vaccine so as to increase their bargaining power. Initially, 
the 16 federal states, or  Länder , ordered vaccine  for 30 % of the population, 
although at this stage it was still assumed that for an appropriate immune 
response two injections were needed, which turned out to be unnecessary 
(Marcic et al.  2010 ). How the fi gure of 30 % was agreed upon is not entirely 
obvious and there are different explanations for the specifi c quantity that was 
ordered. The national pandemic plan for Germany operates on the premise that 
around 30 % of the population will fall ill during a pandemic (Marcic et al. 
 2010 ). However, it was also suggested that, based on the international experi-
ence and the particular effect the pandemic had on high risk groups, 30 % was 
an appropriate quantity (Marcic et al.  2010 ). Ultimately, demand for vaccine 
was so low that the initial order was not fully used up, although neither the 
mild course of the pandemic nor the general lack of interest in receiving vac-
cination were entirely foreseeable. International comparisons show that there 
was disagreement among pandemic planners what proportion of the popula-
tion should be vaccinated. Sweden for example had reached advance purchase 
agreements with vaccine manufacturers prior to the outbreak which would 
have provided suffi cient quantities of vaccine for the entire population 
(McDougall  2010 ). While the quantity of vaccine that is ordered by the  Länder  
does not impact on the initial scarcity  (as a higher quantity ordered will not 
prevent the fact that production takes time and availability is not instanta-
neous), it would certainly make a difference in the longer run, especially in the 
case of a more severe outbreak. 

 Other decisions that were reached during the procurement stage also turned 
out to have a signifi cant impact on distributive fairness of vaccine allocation. 
For example, the vaccine that was used in Germany required the addition of an 
adjuvant (Löwer  2010 ). The two-component injection was produced in bottles 
of ten doses, all of which had to be used within 24 h once the components were 

12 Distributing Vaccine Fairly During Infl uenza Pandemics



184

mixed. Doctors in Berlin reported that in many instances, they were unable to 
fi nd ten eligible patients within that time frame, or had to turn patients away 
just before the weekend, if it became unlikely that nine more patients would 
show up. As a result, the remaining vaccine was administered to other, non- 
prioritised patients. However, since not all GPs offered the vaccination, many 
people felt that they were disadvantaged, as GPs were more likely to offer vac-
cine to their regular patients fi rst.   

   (ii)    As discussed above, pandemic planning takes place under conditions of uncer-
tainty, which requires that decisions made during the early stages of a pan-
demic will likely require review on the basis of emerging factual evidence. 
This in turn raises the question how regularly the existing guidelines should be 
reviewed, within whose responsibility this review falls, and what kind of evi-
dence base is needed to justify adjustments. Since infl uenza pandemics have 
historically affected very different demographics, there is no robust historical 
data to rely on when developing prioritisation criteria. Defi ning a list of 
 prioritisation categories is thus much more complicated and potentially less 
scientifi cally- validated than may initially be assumed. From an ethical per-
spective, this is a concern as models of distributive justice will generally work 
on the premise that it is clear who will benefi t from a scarce resource and to 
what extent this will be the case. The experience during the H1N1 pandemic 
does not confi rm this, and at least some of the prioritisation  criteria that had 
been defi ned were vague – particularly in the case of what constituted a chronic 
disease that justifi ed prioritised treatment. In Berlin and elsewhere in Germany, 
the fi nal decision would often rest with the patient’s GP or any other physician 
administering the vaccination. This practice raises concerns regarding the fair-
ness of the process as it is likely that not all doctors will employ precisely the 
same standards, and receipt of vaccine may thus be a matter of which doctor 
patients go to see. 

 Another epistemic concern in the context of the vaccination campaign was 
the magnitude of risk which is necessary for prioritisation . Since pandemic 
infl uenza may infect anyone – and complications may arise among all patient 
groups – there seems to be no binary risk classifi cation, where people either are 
at risk or they are not. If this is the case, then it must be established at which 
point a reasonable case for prioritisation can be made. However, given the level 
of uncertainty about the composition of high-risk groups at the start of a pan-
demic, this appears to be a highly complex problem, albeit one that is strangely 
absent from the discussion of ethical issues surrounding pandemic planning. 
While this problem is not unique to infl uenza pandemics, and may occur in any 
type of situation in which health policy makers have to reach decisions which 
involve epidemiological forecasting, it nevertheless deserves to be mentioned 
here. The case of Berlin shows that during the H1N1 outbreak the  ex ante  
assessment of risk factors was certainly not without faults. The two groups 
with the highest risk of mortality during the pandemic turned out to be new-
borns and adults between 25 and 59 (Buda et al.  2010 ). The STIKO prioritisa-
tion plan placed the former in fourth and the latter in sixth place of its seven-step 
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prioritisation plan (Robert-Koch  2009 ,  2010 ). 9  Finally, for the patient and lay-
man, the existence of contradictory guidelines raises the epistemic problem of 
which expert to trust (Goldman  2001 ) and the time constraints and complex 
subject matter exacerbate this further.   

   (iii)    As pandemic planning is a matter of public policy, it is reasonable to expect 
that questions of effi ciency  are taken into consideration when deliberating the 
choice of vaccination strategy. STIKO’s goal of “minimizing severe cases of 
morbidity and mortality” has already been discussed above. However, it 
remains questionable whether or not the vaccination strategy that was adopted 
in Berlin and elsewhere in Germany actually served this purpose. It has been 
suggested that prioritizing high-risk groups may not actually be the best strat-
egy to protect them from disease, as these social groups are usually not the 
primary vectors of transmission (Battin et al.  2009 ). In the case of Berlin, there 
was a distinct lack of justifi cation for the chosen prioritisation  strategy – it was 
merely pointed out that “helpers should come fi rst” and that high-risk patients 
were next in line. There are unquestionably good arguments to support such a 
view. Since health care workers are often seen to have a duty to treat patients, 
and can thus not escape a higher risk of infection, a principle of reciprocity 
may lead us to support the view that they should also be vaccinated fi rst (Malm 
et al.  2008 ). However, in the case of Berlin’s pandemic plans, this argument 
was not made explicitly at any point. And since other stakeholders also had 
legitimate interests in receiving preferential treatment and potentially faced 
similar or greater risks of infection (if, for example, their immune system was 
compromised), a rationale for such a policy should have been provided. One 
fi nal problem of prioritising health care workers for receiving vaccination is 
the low uptake rate (van Delden et al.  2008 ). It could therefore be argued that 
prioritising groups with higher willingness to be vaccinated would yield greater 
protection.       

12.4     Avoiding Mistakes in the Future – What Role 
Can Philosophy Play? 

12.4.1     The Role of Philosophy in Pandemic Planning  

 Responding to pandemic threats generates ethical challenges. However, respond-
ing to the need for ethical analysis by consulting the views of philosophers in the 
policy making process is a rather complex endeavour. It has been suggested that 
this is largely due to the fact that, on the side of philosophers, there may be a lack 

9    It should be noted, however, that the prediction of high-risk cases was overall quite successful. 
The RKI noted that of the 237 deaths due to H1N1 that occurred in Germany between 2009 and 
2010, 86 % displayed one or more risk indicators (Robert-Koch  2010 ).  
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of awareness of the need to make suggestions and policy recommendations 
outcome- oriented, while for policy makers it may in fact be hard to see what 
exactly the role of philosophers in the policy-making process is (Brock  1987 ; 
Cribb  2010 ). Certainly, the case of pandemic planning for the H1N1 outbreak 
seems to confi rm this assessment, as many of the medical staff who were con-
sulted as part of the research for this article felt that ethical questions were rele-
vant but were unsure to what extent ethical principles should explicitly fi nd 
consideration in “fact-oriented” policy making. This suggests that, while norma-
tive concerns were acknowledged, there were simultaneous doubts that ethical 
analysis could successfully venture beyond mere expression of opinion which 
would then inform rational decision-making processes. However, what has been 
argued so far is that pandemic planning cannot avoid making normative decisions. 
As a result, it is desirable to not just accept this implicitly but rather be explicit 
about underlying moral issues – a process to which moral philosophers can con-
tribute a great deal. Yet it must also be acknowledged that rational individuals can 
reasonably disagree on what constitutes a fair model of distributive justice and it 
is therefore unlikely that an unequivocal agreement on a fair prioritisation order 
can be established. 10  Acknowledging the absence of any one universally applica-
ble theory of justice however is not equivalent to conceding the powerlessness of 
philosophical analysis in the face of questions of distributive fairness. It has been 
suggested by a number of authors that where reasonable disagreement over under-
lying values that ought to be adopted cannot be resolved, appealing to approaches 
of procedural justice  can be helpful (Parfi t  1997 ).  

12.4.2     Procedural Justice as a Partial Solution 

 One of the most widely applied concepts of procedural justice in the context of 
health care is Norman Daniels’ and James Sabin’s “accountability for reasonable-
ness” (Daniels and Sabin  1997 ). Broadly speaking, it suggests that in the face of 
competing, reasonable moral theories on distribution of scarce resources, emphasis 
should be placed on the establishment of fair institutions to govern the choice of 
moral principles to guide allocation processes. To this end, Daniels and Sabin defi ne 
four conditions that distributive models need to meet in order to qualify as fair. 
These are publicity, relevance, scope for appeal, and regulative enforcement (Daniels 
and Sabin  1997 ). “Accountability for reasonableness ” has been specifi cally 
acknowledged in some pandemic plans (Upshur et al.  2005 ; Coleman and Reis 
 2007 ). Approaches that focus on procedural justice are useful when thinking about 
ethical problems that may arise in the context of pandemics and give policy makers 
a useful starting point in establishing whether the adopted policies are ethically 

10    The literature on fair distribution of scarce resources is far too extensive to be discussed in this 
context. For the purposes of this paper, it shall therefore suffi ce to acknowledge that so far compet-
ing principles of distributive justice have not been successfully reconciled.  
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sound. Furthermore, the principles of “accountability for reasonableness” also aid 
in avoiding otherwise irresolvable disputes on the question which moral values 
should be adopted in policy making. Looking at the case of Berlin again, it can be 
shown that implementing policy in accordance with principles of “accountability 
for reasonableness” may have helped in avoiding at least some of the problems that 
were incurred as part of the pandemic response efforts. We shall now briefl y con-
sider each of the four principles with regard to its potential impact on the planning 
process and subsequent implementation of the pandemic response . 

12.4.2.1     Publicity 

 The criterion of publicity states that decisions should be made publicly available 
and that a rationale for chosen policies is provided (Daniels and Sabin  1997 ). It has 
been shown above that while in the case of Berlin the prioritisation strategy was 
publicly communicated, there was widespread confusion due to the confl icting pri-
oritisation documents that were simultaneously in circulation. Meeting standards of 
“accountability for reasonableness” would have also required a publication of the 
underlying rationale of the prioritisation decision. As outlined above, STIKO pro-
vided a medical explanation for its reasoning (Robert-Koch  2009 ). However, a ful-
fi lment of the publicity criterion would have also required an explicit discussion of 
the value judgements inherent in drawing up prioritisation criteria, which was lack-
ing in Germany.  

12.4.2.2     Relevance  

 For the criterion of relevance to be met, “the affected stakeholders must view as 
relevant the reasons, principles, and evidence that form the basis of the rationale for 
fair decision-making on priorities” (Coleman and Reis  2007 ). Whether or not this 
was the case in Berlin is unclear. However, since public opinions on the appropriate 
measures of prioritisation were never consulted, fulfi lment of the relevance criteria 
would at least have necessitated some form of public discussion to establish the 
congruence of policy decisions with stakeholders’ interests. This is not to say, how-
ever, that the chosen strategy could not have found public approval. Experience 
from other European countries suggests that most people do in fact favour health 
care policies that prioritise those who are most vulnerable (Bryson and New  2000 ).  

12.4.2.3     Scope for Appeal  

 Daniels and Sabin argue that those affected by a policy should be able to bring for-
ward reasonable arguments which may prompt a reassessment of the existing policy 
(Daniels  2009 ). This allows for public participation in policy-making and ensures 
that the interests of citizens are taken into consideration. In Berlin, no system of 
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formal appeal was in place during the pandemic. Again, this may have been partly 
due to the fact that more than one institution was involved in policy-making. 
Nonetheless, disagreement with the existing policy or suggestions for amendments 
could not be fed back to policy makers via previously established channels. From an 
ethical viewpoint, this is noteworthy, as it fails to take seriously both the concerns 
voiced by citizens and the potential for improving existing policy via public feed-
back. Some countries, for example Canada, have sought to take public opinion into 
consideration by including outcomes of focus group discussions in the policy mak-
ing process (Upshur et al.  2005 ). While this may not necessarily refl ect public opin-
ion in its entirety, it still has the advantage that during the pandemic itself, when 
decisions need to be reached quickly, ethical guidelines have already been subjected 
to some degree of public scrutiny and could be adjusted accordingly.  

12.4.2.4     Regulative Enforcement  

 Procedural justice must be enforceable – it must therefore be possible to implement 
a policy decision, and responsibilities for the implementation and surveillance need 
to be clearly assigned (Daniels and Sabin  1997 ). As made evident by the confusion 
over the correct prioritisation order and the question of how competing values 
should be ranked, greater emphasis on regulative enforcement would have required 
a clear assignment of responsibilities and established greater accountability in the 
case of priority-setting. Furthermore, there is a genuine need to address the issue of 
not only  how  the decision should be reached, but  who  should reach it (Kotalik  2010 ). 
The need to assign responsibilities more clearly in the future has also been one of 
the lessons of the post-pandemic assessment (Krause et al.  2010 ).    

12.5     Limits of Procedural Justice in Pandemic Planning  
and Possible Alternatives 

 So far, it has been shown how procedural justice may contribute to reducing the num-
ber of ethical problems associated with pandemic planning. In the last section of this 
paper, it shall be argued that conditions of procedural justice by themselves will be 
insuffi cient to answer all of the ethical concerns associated with prioritisation of 
immunisation. Above, three problems that were observed in Berlin were described: 
issues related to the procurement of vaccine, epistemic concerns regarding the prioriti-
sation process, and the ability of the chosen prioritisation plan to facilitate the desired 
outcome. These problems were closely related to questions of uncertainty, competing 
goals, and practical concerns, which this paper identifi ed as paramount to ethical dis-
course in pandemic planning. However, while the situation in Berlin can be framed in 
terms of these general problems, it was noteworthy that it was not so much the lack of 
policy and much more the lack of coherence and coordination between different policy 
makers that contributed to many of the issues that emerged. 
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 The paper has suggested that theories of procedural justice such as Daniels and 
Sabin’s concept of “accountability for reasonableness” offer a way to structure the 
discussion of ethical problems that arise in the context of pandemic planning, and 
outlined how each of the four conditions of “accountability for reasonableness” 
might have strengthened or improved the policy-making process during the H1N1 
pandemic. However, due to its high level of abstraction, the establishment of condi-
tions of “accountability for reasonableness” lends itself particularly well to review-
ing ethical issues at the macro level and may fail to capture the minutiae of vaccine 
allocation. Doctors in Berlin who sometimes could not vaccinate eligible patients 
because the vaccine was only available in doses of ten and had to be used within 
24 h faced a problem that procedural justice would probably not have addressed. If 
this is the case, then ethical inquiries into the organisation of pandemic responses 
may have to take place at multiple levels. One possible suggestion to this might be 
to get bioethicists to be “on call” and involve them more actively in the pandemic 
reaction teams rather than merely letting them develop general guidelines in 
advance. If the medical facts change, then so should the model which has been 
developed for ethical analysis. Such a change might be diffi cult to facilitate, and it 
is by no means obvious that the fast-paced decision-making processes that are 
required during a pandemic would leave room for normative deliberation at every 
step of the way. Nonetheless, even if a full integration is unattainable, greater inte-
gration of medical and philosophical disciplines in the pandemic response process 
would provide an opportunity to spot some of the ethical issues earlier and poten-
tially adjust policies accordingly. This would require at least two substantial changes 
in the way that ethical challenges in pandemic planning are addressed. First, a 
higher level of integration will necessitate improved communication and the foster-
ing of an appreciation for the importance of ethical arguments by pandemic plan-
ners. Equally, bioethicists probably ought to be more aware of some of the very 
practical problems of pandemic planning, in order to provide pragmatic and mean-
ingful advice. Second, ethical analysis of pandemic reaction plans will have to be 
broadened to include not merely a Public Health or a bedside perspective of ethics 
but consider different levels of decision-making at the same time. Such changes will 
require substantial re-thinking on the side of all parties involved in pandemic plan-
ning and response.     

   References 

    Arras, J.D. 2005. Rationing vaccine during an avian infl uenza pandemic: Why it won’t be easy. 
 Yale Journal of Biology and Medicine  78: 283–296.  

    Barry, J. 2009.  The great infl uenza: The story of the deadliest pandemic in history . New York: 
Penguin.  

    Battin, M.P., L.P. Francis, J.A. Jacobson, and C.B. Smith. 2009.  The patient as victim and vector: 
Ethics and infectious disease . New York: Oxford University Press.  

    Brock, D.W. 1987. Truth or consequences: The role of philosophers in policy-making.  Ethics  
97(4): 786–791.  

12 Distributing Vaccine Fairly During Infl uenza Pandemics



190

   Bryson, C., and B. New. 2000. Health care rationing – A cut too far? In  British social attitudes: 
The 17th report , ed. R. Jowell, J. Curtice, A. Park, et al., 42 ff. London: Sage.  

   Buda, S., H. Wilking, B. Schweiger, U. Buchholz, K. Köpke, and W. Haas. 2010.  Infl uenza- 
Wochenbericht KW 9 , vol. 9. Berlin: Robert-Koch-Institut.  

   Joint Committee on Vaccination and Immunisation. 2010. Protocol for the work of the JCVI and a 
Code of Practice for JCVI members and members of its Sub-committees. Available at   http://
www.dh.gov.uk/health/about-us/public-bodies-2/advisory-bodies/jcvi/    .   

       Coleman, C., and A. Reis. 2007.  Ethical considerations in developing a public health response to 
pandemic infl uenza . Geneva: World Health Organization.  

    Cribb, A. 2010. Translational ethics? The theory–practice gap in medical ethics.  Journal of 
Medical Ethics  36(4): 207–210. doi:  10.1136/jme.2009.029785    .  

    Daniels, N. 2009.  Just health: Meeting health needs fairly . Cambridge: Cambridge University 
Press.  

       Daniels, N., and J. Sabin. 1997. Limits to health care: Fair procedures, democratic deliberation, 
and the legitimacy problem for insurers.  Philosophy & Public Affairs  26(4): 303–350.  

    Goldman, A. 2001. Experts: Which ones should you trust?  Philosophy and Phenomenological 
Research  LXIII(1): 85–110.  

    Hine, D. 2010.  The 2009 Infl uenza Pandemic – an independent review of the UK response to the 
2009 infl uenza pandemic.  Trans. P.F.R.R. Team. Cabinet Offi ce.  

    Kass, N.E., J. Otto, D. O’Brien, and M. Minson. 2008. Ethics and severe pandemic infl uenza: 
Maintaining essential functions through a fair and considered response [Review].  Biosecurity 
and Bioterrorism: Biodefense Strategy, Practice, and Science  6(3): 227–236. doi:  10.1089/bsp. 
2008.0020    .  

    Kaufmann, S. 2007.  The new plagues: Pandemics and poverty in a globalized world.  Trans. C. M, 
The Sustainability Project. Frankfurt a.M.: Haus Publishing.  

    Kotalik, J. 2010. Examining the principle of subsidiarity for bioethics.  Kennedy Institute of Ethics 
Journal  20(4): 371–390.  

        Krause, G., A. Gilsdorf, J. Becker, K. Bradt, C. Dreweck, B. Gartner, et al. 2010. First exchange of 
experiences concerning the H1N1 pandemic in Germany 2009/2010: Report on a workshop 
held March 22–23, 2010, in Berlin.  Bundesgesundheitsblatt, Gesundheitsforschung, 
Gesundheitsschutz  53(5): 510–519. doi:  10.1007/s00103-010-1074-3    .  

    Littmann, J. 2010.  Ethische Implikationen bei der Bekämpfung von Infektionskrankheiten – das 
Beispiel der Impfpriorisierung in Berlin während der H1N1-Pandemie . Berlin: Berlin School 
of Public Health.  

     Löwer, J. 2010. Pandemieimpfstoffe: Überlegungen zum Design im Vorfeld der Infl uenzapandemie. 
 Bundesgesundheitsblatt, Gesundheitsforschung, Gesundheitsschutz  53: 1238–1241. doi:  DOI 
10.1007/s00103-010-1159-z    .  

    Malm, H., T. May, L.P. Francis, S.B. Omer, D.A. Salmon, and R. Hood. 2008. Ethics, pandemics, 
and the duty to treat.  The American Journal of Bioethics: AJOB  8(8): 4–19. doi:  10.1080/
15265160802317974    .  

         Marcic, A., J. Dreesman, B. Liebl, C. Schlaich, M. Suckau, W. Sydow, et al. 2010. H1N1 pandemic. 
Measures and experiences on the state level.  Bundesgesundheitsblatt, Gesundheitsforschung, 
Gesundheitsschutz  53(12): 1257–1266. doi:  10.1007/s00103-010-1164-2    .  

     Martin, T. 2010. Pandemic as a communication challenge for the governmental authorities – an over-
view of the governmental public relations measures for the new infl uenza (“swine fl u”). Basic 
communication features.  Bundesgesundheitsblatt, Gesundheitsforschung, Gesundheitsschutz  
53(12): 1304–1307. doi:  10.1007/s00103-010-1167-z    .  

     McDougall, C.W. 2010.  A survey of ethical principles and guidance within selected pandemic 
plans , 2nd ed. Montré al: National Collaborating Centre for Healthy Public Policy.  

    Medlock, J., and P. Gavalli. 2009. Optimizing infl uenza vaccine distribution.  Science  25: 
1705–1708.  

      Montastruc, J.-L., G. Durrieu, and O. Rascol. 2011. Pandemrix°, (H1N1)v infl uenza and reported 
cases of narcolepsy.  Vaccine  29(11): 2010–2010, doi:  10.1016/j.vaccine.2010.12.092      

    Nationaler Pandemieplan Teil I: Überblick über die Maßnahmen . 2007. Berlin: Robert-Koch-Institut.  

J. Littmann

http://www.dh.gov.uk/health/about-us/public-bodies-2/advisory-bodies/jcvi/
http://www.dh.gov.uk/health/about-us/public-bodies-2/advisory-bodies/jcvi/
http://dx.doi.org/10.1136/jme.2009.029785
http://dx.doi.org/10.1089/bsp. 2008.0020
http://dx.doi.org/10.1089/bsp. 2008.0020
http://dx.doi.org/10.1007/s00103-010-1074-3
http://dx.doi.org/DOI 10.1007/s00103-010-1159-z
http://dx.doi.org/DOI 10.1007/s00103-010-1159-z
http://dx.doi.org/10.1080/15265160802317974
http://dx.doi.org/10.1080/15265160802317974
http://dx.doi.org/10.1007/s00103-010-1164-2
http://dx.doi.org/10.1007/s00103-010-1167-z
http://dx.doi.org/10.1016/j.vaccine.2010.12.092


191

   Parfi t, D. 1997. Equality and priority.  Ratio  10(3): 202–221.  
      Robert-Koch Institut. 2009.  Epidemiologisches Bulletin  41. Available at   https://www.rki.de/DE/

Content/Infekt/EpidBull/epid_bull_form.html    .  
     Robert-Koch Institut. 2010.  Epidemiologisches Bulletin  31. Available at   https://www.rki.de/DE/

Content/Infekt/EpidBull/epid_bull_form.html    .  
      Schaade, L., A. Reuß, W. Haas, and G. Krause. 2010. Pandemieplanung.  Bundesgesundheitsblatt, 

Gesundheitsforschung, Gesundheitsschutz  53(12): 1277–1282. doi:  10.1007/s00103-010-1162-4    .  
    Seitz, R., and G. Krause. 2010. Pandemien: Was haben wir aus der H1N1-Infl uenza gelernt? 

 Bundesgesundheitsblatt, Gesundheitsforschung, Gesundheitsschutz  53(12): 1221–1222. 
doi:  10.1007/s00103-010-1169-x    .  

    Selgelid, M.J. 2009. Pandethics.  Public health  123(3): 255–259. doi:  10.1016/j.puhe.2008.12.005    .  
   Straetemans, M., U. Buchholz, S. Reiter, W. Haas, and G. Krause. 2007. Prioritisation strategies 

for pandemic infl uenza vaccine in 27 countries of the EU and the global health security action 
group: A review.  BMC Public Health  7(236).  

    Transcript of Virtual Press Conference with Gregory Hartl Dr. Marie-Paule Kieny . 2009. Geneva: 
World Health Organization.  

     Upshur, R., K. Faith, J. Gibson, A. Thompson, K. Wilson, and P.A. Singer. 2005.  Stand on Guard 
for Thee: Ethical considerations in preparedness planning for pandemic infl uenza . Trans. J. C. 
f. Bioethics). Toronto: University of Toronto.  

   Vaccination Guideline for Pandemic Infl uenza in Japan. 2007. ed. P. I. E. A. Committee. Japanese 
Ministry of Health, Labour and Welfare.  

    van Delden, J.J., R. Ashcroft, A. Dawson, G. Marckmann, R. Upshur, and M.F. Verweij. 2008. The 
ethics of mandatory vaccination against infl uenza for health care workers.  Vaccine  26(44): 
5562–5566. doi:  10.1016/j.vaccine.2008.08.002    .  

    Vynnycky, E., and R.G. White. 2010.  An introduction to infectious disease modelling . Oxford: 
OUP.     

12 Distributing Vaccine Fairly During Infl uenza Pandemics

https://www.rki.de/DE/Content/Infekt/EpidBull/epid_bull_form.html
https://www.rki.de/DE/Content/Infekt/EpidBull/epid_bull_form.html
https://www.rki.de/DE/Content/Infekt/EpidBull/epid_bull_form.html
https://www.rki.de/DE/Content/Infekt/EpidBull/epid_bull_form.html
http://dx.doi.org/10.1007/s00103-010-1162-4
http://dx.doi.org/10.1007/s00103-010-1169-x
http://dx.doi.org/10.1016/j.puhe.2008.12.005
http://dx.doi.org/10.1016/j.vaccine.2008.08.002


193D. Strech et al. (eds.), Ethics in Public Health and Health Policy: Concepts, Methods, 
Case Studies, Public Health Ethics Analysis 1, DOI 10.1007/978-94-007-6374-6_13,
© Springer Science+Business Media Dordrecht 2013

13.1            Introduction 

   Migration is considered one of the defi ning global issues of the early twenty-fi rst century, 
as more and more people are on the move today than at any other point in human history. 
(IOM  2011 ) 

   Worldwide numbers of migrants are rising annually and reached about 210 million 
people in 2010 (United Nations  2010 ). Bioethicists are incorporating questions 
related to immigration into their agendas more and more; questions such as health 
equity or cultural competency in a challenging multicultural setting (Ornelas  2008 ; 
Olthuis and van Heteren  2003 ). One special group of immigrants has increasingly 
gained attention among ethicists: asylum seekers  (Richters  2002 ; Zion  2004 ; Allotey 
and Lazroo  2004 ; Hamill et al.  2004 ; Ashcroft  2005 ; Pacquiao  2008 ; Taylor  2009 ; 
Pitman  2010 ). 

 In this paper I discuss the case of asylum seekers in Germany and hence iden-
tify ethical questions that are relevant from a public health perspective. I assess 
this particular case by explaining and applying Powers and Faden’s theory of 
social justice  for public health and health policy. At the core of their suffi cientar-
ian approach lies the assumption that social justice is the foundational moral 
justifi cation of public health .  I further discuss a central question that remains 
open, namely, which responsibility governments have towards citizens  and non-
citizens. The overall aim of this paper is to explain the current situation that 
asylum seekers in Germany face and to argue for improvements from a public 
health ethics perspective.  

    Chapter 13   
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13.2     Public Health, Public Health Ethics and the Case 
of Asylum Seekers 

 Any account of  public health ethics  requires clear articulation of what  public health  
means (Dawson  2011 :3). Therefore, I fi rst want to provide my understanding of 
public health before I apply a certain account of public health ethics. 

 Common defi nitions say that  public health  is (1) about interventions that aim at 
protecting and promoting health of the public, that is, of populations or at least 
larger groups and (2) about recommending actions that are in some sense collective 
actions by government or public bodies (Verweij and Dawson  2007 :21). However, 
despite this widely shared defi nition the term,  public health , is “subject to much 
disagreement” (Dawson  2009 :2), or as Gostin says, it is “highly eclectic and 
confl icted” (Gostin  2001 :121). 

 Some argue that public health should deal with proximal risk factors (Gostin 
 2001 ). These could be  immediate  causes of mortality and premature morbidity, and 
the appropriate public health intervention would be  direct  mandatory governmental 
actions (   Bayer et al.  2007 :29). The narrow approach thus focuses on preventive 
measures against immediate health threats for the not yet ill. An often-cited pro-
ponent of a very limited scope of public health is Mark Rothstein. He explicitly 
excludes a population-based approach and a human rights  emphasis from his 
defi nition (Rothstein  2002 ). Similarly to Rothstein, Hall excludes questions of social 
and political determinants of health or slightly more complex issues like obesity 
from public health by claiming that:

  Public health authority should remain grounded in traditional conceptions of disease, which 
depend on a specifi c agent or behavior that threatens health in a direct and clear manner, 
and for which a targeted and effective remedy that requires collective action is available. 
It should not extend to diseases viewed as resulting from social, economic, and political 
conditions (Hall  2003 :199). 

   In contrast, the  broader approach  to public health also includes distal social 
structures (Gostin  2001 ), that is social determinants of health  and health inequalities 
(Marmot and Wilkinson  1999 ; Farmer and Campos  2004 ). It is thus explicitly char-
acterized by social, political and economic  root  determinants of health (Ashton and 
Seymour  1988 ). Some call this the “new” public health, but others claim this broader 
approach is “not so much a new public health as a return to the historical commit-
ments of public health to social justice” (Robertson  1998 ). This inclusive approach 
is gaining popularity (Gostin  2002 :4). It also describes my understanding of public 
health, with which I will proceed in this paper. 

  Public health ethics  in turn is interested in ethical questions related to public health. 
Regarding root determinants of health, an ethically interesting question could be how 
to go from the empirical identifi cation of social inequalities in health to a normative 
judgment about health inequities (Peter  2001 ). In recent years, theoretical frameworks 
of public health ethics that take social determinants of health and social justice into 
account have been discussed (Daniels et al.  1999 ; Peter  2001 ; Powers and Faden 
 2006 ; Daniels  2008 ; Ruger  2010 ; Dawson  2011 ). Issues such as population health are 
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included in this approach (Wikler and Brock  2007 ) as well as human rights, which 
have even been characterized as a key concern of public health ethics (Powers and 
Faden  2006 ; Mann  1997 ). 

 Coming back to the health of asylum seekers, whether we face a public health 
issue is clear if we apply a broader view of public health: it is about a defi ned group 
of a given society, for which epidemiological data can be gathered. Further, the 
maintenance and protection of health of this group is regulated on a governmental 
or societal level. As I will show, social and political determinants of health have a 
strong impact on the health status of this particular group. Hence, in a  broader  
understanding of public health, the health and health care of asylum seekers there-
fore unquestionably count as an issue of interest. 

 There are other ethically interesting areas related to health care for asylum seekers, 
for example, the  individual  health professional’s duty of care and confl icts of interests 
(Melvin  2005 ; Zion et al.  2009 ; Pitman  2010 ; Abbing  2011 ). But these areas fall 
under professional ethics, and I will therefore not discuss them in this paper.  

13.3     Health of Asylum Seekers in Germany 

 In this section I describe how access to health care is restricted for asylum seekers 
in Germany and how many encounter poor living conditions. 

 The German constitution assures the right to seek asylum for people who are 
persecuted for political reasons. The number of people seeking asylum in Germany 
fl uctuates depending on the political circumstances in their countries of origin. 
From 2004 to 2010 requests ranged from 28,000 to 50,000 per year. In 2010, 16 % 
of the people requesting asylum or protection as refugees (in total 7,704) received 
this status 1  (Bundesamt für Migration und Flüchtlinge  2011 ). 

 One milestone in migration policy  deserves mention due to its fundamental 
impact on life as an asylum seeker in Germany. During the war in former Yugoslavia 
in the early 1990s the numbers of people seeking asylum in Germany rose to 
approximately 150,000 per year. These high numbers motivated the German gov-
ernment to change the constitution – accompanied by strong public protests – in 
order to reduce and contain the numbers of applicants. Hence, since 1 July 1993, 
asylum seekers can be sent back to their home countries more easily, or they have to 
return directly to the transit country if it is considered to be safe. Furthermore, 
importantly for this paper, the “Asylbewerberleistungsgesetz” (law on services for 
asylum seekers, last revision  2011 ), in force since November 1993, regulates the 
governmental support for: (a) asylum seekers, (b) people whose applications have 

1    Asylum and protection as refugee are two slightly different categories, according to which law is 
the basis for the decision (§60 Aufenthaltsgesetz or Art. 16a Grundgesetz), see for example 
Hailbronner  2008 .  
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been refused but who are still in Germany, waiting for deportation, and (c) people 
whose applications have been refused but whose deportation is not possible. 2  
According to the law, housing, nutrition, clothing, and personal hygiene products 
should be offered mainly as non-cash benefi ts, and medical services are restricted, 
compared to the average German social welfare recipient. 3  In contrast to any other 
non-detained German citizen, asylum seekers are bound to stay within a defi ned 
area, sometimes within a German state, but sometimes even within a small district 
(Asylverfahrensgesetz     2011  §§56 and 85) – a restriction on free movement unique 
in Europe. Furthermore, many asylum seekers in Germany are obliged to stay in 
low-standard community housing, share small rooms and few bathrooms with 
others and receive pre-prepared meals. Initially these measures were introduced 
not only to reduce the numbers of new asylum seekers but also to motivate asylum 
seekers who had already entered Germany to “voluntarily” leave (Behrensen and 
Groß  2004 ; Hohlfeld  2008 ). 

 Hence, two factors directly infl uence the health of asylum seekers negatively and 
will be analysed in more detail in the following:

    1.    Access to medical service is restricted in Germany compared to German 
citizens.   

   2.    Poor living conditions: Asylum seekers are one of the groups with the lowest 
socioeconomic status in Germany with strong restrictions on personal freedom.     

13.3.1     Access to Medical Service Is Restricted 

 The German asylum law regulates medical services for asylum seekers 
(Asylbewerberleistungsgesetz  2011  §4). It says that acute diseases and conditions 
of pain have to be treated by physicians or dentists. Dental replacement should only 
be performed if absolutely necessary. Pregnancy and giving birth is fully covered. 
It is the duty of the competent agency to ensure vaccination and necessary preventive 
medical examinations. 

 The law’s inexplicit formulation has led to confusion. Some interpret the law 
more inclusively and argue that health care for asylum seekers should  technically  be 
almost equal to health care for the average publicly insured German citizen. But real-
ity shows that asylum seekers encounter serious restrictions to health care (Behrensen 
and Groß  2004 ; Pieper  2008 :137). In many cases asylum seekers need an offi cial 
permit issued by the regional social welfare offi ce in order to see a doctor. This is not 
only a time-consuming bureaucratic obstacle, but asylum seekers also have to fear 

2    In the following I will use the term “asylum-seekers” to refer to all three groups mentioned above.  
3    Health care for social welfare recipients is generally as good as for any other publicly insured 
German citizen, and social welfare consists mainly of fi nancial aid instead of non-cash benefi ts.  
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inconsistent or even arbitrary decisions: presumably due to the imprecise wording 
of the law and the ambiguity concerning the term “acute diseases”, requests for 
appointments are repeatedly turned down by social welfare offi cials (ibid.). Some 
examples have led to court cases. In one case, hearing devices for a girl with impaired 
hearing were denied because her condition was not judged to be “acute”. As a result 
her ability to speak could not develop properly (Oberverwaltungsgericht für das 
Land Nordrhein-Westfalen  1994 ). 

 Since obstacles to accessing primary care are signifi cant, asylum seekers regu-
larly call ambulances in less than urgent cases in order to enter emergency rooms in 
hospitals and receive medical care through this channel (Classen  2011 ). Even this 
strategy is no guarantee for access to medical care, since guardians in the commu-
nity housing have the last word on calling the ambulance and sometimes turn the 
call down (ibid.). With its restrictive legal measures, Germany is one of 10 out of 
the 25 countries in the European Union that restrict access to health care  for asylum 
seekers (Norredam et al.  2006 ).  

13.3.2     Poor Living Conditions 

 In Germany, asylum seekers encounter restrictions in many areas of daily life, for 
example where to live, where to go, what to eat, what to wear. Many are not allowed 
to work and have no possibility to educate themselves, read, write or communicate 
over a distance. In one of the very few larger empirical studies from Germany, 
Behrensen and Groß show the negative impact of the living conditions on the health 
status of asylum seekers (Behrensen and Groß  2004 ). The way the authors explain 
the connection of poor living conditions with bad health is interesting since it is 
partly congruent with Powers and Faden’s theory, as we will see in the next section. 
The German authors explain asylum seekers’ bad health with their “model of 
insecurity” (ibid:91). This means that psychosocial threats in the form of impaired 
self- determination   on all levels of daily life, the lack of prospects, the uncertain life 
situation, fear of deportation and dequalifi cation (in an educational and professional 
sense), rather than physical threats, are the main factors that lead to the impaired 
health of asylum seekers (ibid). 

 Living conditions, especially in the camps where many asylum seekers are 
forced to stay as long as the process takes (up to several years), are indeed highly 
problematic. About half of the asylum seekers in Germany live in community 
housing (camps) (Pieper  2008 :356); the others are accommodated in apartments, 
which they often have to share with others. Some speculate that few large 
centralized camps are the future strategy for accommodating asylum seekers 
in Germany (ibid:410). In two larger empirical studies on living conditions of 
asylum seekers (Behrensen and Groß  2004 ; Pieper  2008 ) but also in many publi-
cations by activist groups (for example Flüchtlingsrat Brandenburg  2005 ), one of 
the strongest central fi ndings is the description of a psychologically imprisoned 
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life without purpose and perspective, which in turn affects health negatively. 4  
The following statements by asylum seekers who lived in camps, taken from a 
German study, are chosen to exemplify the self-evaluation of their overall life 
situation:

  Asylum seekers in Germany have no future, they are not allowed to work, they cannot train 
as anything, they always have to sit at home and eat and eat and they are not allowed to do 
anything. …Our souls are never satisfi ed. For that we would have to be able to work, love, 
be in contact with others, that is food for our soul. Without this food the soul gets ill. And 
here we are not allowed to work because then we would get money and then we would feel 
better. (Pieper  2008 :135) 

 I have the feeling to live in a free prison, that I am voluntarily in prison but that I cannot 
use my freedom (…) Where we are from we also don’t have any rights and only little food, 
but we have tried to live. And here in Germany we found out that we are human beings and 
that we have rights, but that makes life in the camp even worse. Because now you know it, 
but you can’t live any more. (ibid:143) 

 The camp is like a graveyard …. Look, that person doesn’t even get a tube-ticket from 
the welfare offi ce. He is allowed to go to ALDI ( author’s note: German discount super-
market chain ) twice a week and that’s it. You live almost like an animal. The welfare offi ce 
is like a drug. When you went for some time you are addicted and you don’t believe in your 
own strength anymore. You just slowly fall apart. Ask him why he has such a long beard 
and long hair. Not because he is religious. For whom shall he do that, he always says, he just 
doesn’t bother. That is slow suicide. (ibid) 

   So far I have shown that access to health care is diffi cult for asylum seekers in 
Germany and that general living conditions are poor. Both factors distinguish asy-
lum seekers from other citizens in Germany: asylum seekers are usually worse off. 

 As a fi rst step, an ethical analysis has to provide us with a detailed description of 
the way in which this might confl ict with the ethical requirements of public health. 
Moreover, one has to ask whether anything can morally justify these possible con-
fl icts. Furthermore it has to be questioned whether  differences  between public health 
responsibility towards citizens, asylum seekers and people beyond Germany’s 
borders are justifi ed. And looking specifi cally at the public health needs of asylum 
seekers, what obligations do we – on a structural or governmental level – have to 
respond to?   

13.4     Powers and Faden’s Theory of Social Justice 
in Public Health 

 It is still too early to outline what public health ethics ought to be (Dawson  2011 :18), 
but, as mentioned above, some theoretical frameworks for public health ethics have 
evolved over the past few years. Powers and Faden’s theory of social justice in 

4    In his study Pieper presents material from altogether 40 long interviews, 86 short interviews, 2 
group interviews, visits of 42 camps and a questionnaire study (Pieper  2008 : chapter 1.4). Behrensen 
and Groß present material from 31 participatory observations, 39 long interviews, 2 group inter-
views, 22 questionnaires and the analysis of 87 documents (Behrensen and Groß  2004 : chapter 2.1).  
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public health gives guidance on how to assess a public health problem through this 
special lens (Powers and Faden  2006 ). In the following I will try to apply Powers 
and Faden’s theory of social justice in public health in order to develop arguments 
for my identifi ed ethical questions. I will further discuss what we gain and what we 
miss by applying this approach. 

 I chose this particular theory of social justice for several reasons. Faden and Powers 
provide public health ethicists with one of the fi rst thoroughly developed frameworks 
for assessing a public health ethics problem based on the idea of social justice. 
I believe it is plausible to build fundamental concerns of social justice into a theory of 
public health and health policy since “health cannot be neatly sliced away from other 
aspects of human well-being – respect for human dignity, social standing, healthy 
communities, and political justice.” (Hessler  2008 :41). Since one’s health very much 
depends on socioeconomic status (   Marmot and Wilkinson  1999 ), and this fact leads to 
signifi cant population effects (Dawson  2011 :17), it is a major responsibility of public 
health interventions to tackle health inequalities . If, hence, a theory which explains the 
moral foundations of public health puts a special focus on those social inequalities 
which might have an impact on health, and thus accurately captures reality, I fi nd it 
compelling. But even though the social determinants of health play a signifi cant role, 
this is not the core of their theory. Powers and Faden ground their theory in an essen-
tialist claim about the nature of well-being. Hence, at the core of their theory are six 
fundamental dimensions of well-being, comparable to Nussbaum’s capabilities, 5  that 
are  essentially  important for any human being at any time. One of the six dimensions 
is  health  itself, but the other dimensions go beyond directly health-related concerns: 
 personal security, reasoning, respect, attachment and self-determination  (Powers and 
Faden  2006 :Ch. 2.2). Justice in their view not only requires suffi cient health for every-
one, but suffi ciency of every other dimension. 6  Each dimension of well-being can be 
infl uenced by one or multiple social determinants. I agree with this view that public 
health should be understood as part of a complex web deeply connected to society 
and human beings in general, and that public health is only then best secured if  all  
dimensions of well- being   are taken into account. 

 Additionally, from my point of view the theory seems to be especially attractive 
since it is a non-ideal theory, which is primarily concerned with empirical facts and 
hence promises an easier application to problems in our non-ideal world. As I will 
show in this paper, social institutions and practices can indeed be assessed on 
the ground of these essential dimensions of well-being in order to see how well 
obligations of social justice are being carried out. 

5    Even though Powers and Faden’s theory is intended to be an alternative to other theories of jus-
tice, it does have many affi nities with the capabilities approach of Amartya Sen or Martha 
Nussbaum (Powers and Faden:37). The main difference compared with Sen’s and Nussbaum’s 
capabilities approaches is that Powers and Faden’s theory is interested in actually and directly 
achieving a suffi cient level of the six dimensions of well-being – instead of merely achieving the 
freedom or the capabilities to achieve well-being if one so chooses.  
6    See also O’Neill who argues for a richer understanding of justice in public health beyond ques-
tions of distributable goods and their just allocation ( 2011 ).  
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 To sum up, central to Powers and Faden’s argument is that “the foundational 
moral justifi cation for the social institution of public health is social justice” (ibid:9). 
This fundamental basis leads to the “twin moral impulses that animate public health: 
to improve human well-being by improving health and related dimensions of well- 
being, and to do so in particular by focusing on the needs of those who are most 
disadvantaged” (ibid:10). This ultimately gives, according to Powers and Faden, 
moral guidance for public health policy or public health interventions. 

 In the following I will apply Powers and Faden’s theory by linking the social 
determinants, which shape asylum seeker’s lives, to the six core dimensions of 
well- being. In the case of asylum seekers, multiple social determinants negatively 
infl uence multiple dimensions. This particular group is economically among the 
poorest and most powerless in Germany, with no or hardly any income, lacking 
education, at least during their stay in Germany (and sometimes before too), and 
often encountering poor living conditions in low quality housing. In the following 
I will show that these social determinants and measures of “systematic social 
disintegration, unequal treatment and degradation” (Hohlfeld  2008 ) which asylum 
seekers face have implications for all six dimensions of well-being.

    1.     Health , understood as the biological and organic functioning of the body, is not 
assured for asylum seekers. International epidemiological data shows that the 
health status of asylum seekers is worse than others (Van Oostrum et al.  2011 ), 
especially in the area of psychiatric disorders such as post-traumatic disorders or 
suicidal tendencies (Sieberer et al.  2011 ;    Masmas et al.  2008 ; Robjant et al. 
 2009 ). This is on the one hand due to their biographies. Many asylum seekers 
suffered the physically and psychologically harmful experiences of war, torture 
or other violent situations. On the other hand, health can hardly be regained or 
maintained due to the above-described problems of accessing health care, the 
poor living conditions they experience and because of an overall psychologically 
straining life situation as an asylum seeker:

  I got ill here, because you move less. That is the same with your brain, if you don’t use it 
for a long time, it does not function properly anymore. My muscles are not the same, 
because I sleep so much during the day, because I have nothing to do. I got weaker and 
weaker, and then more and more tired. I got many problems here, for example with the 
teeth, back pain or with my spine (Pieper  2008 :117). 

       2.    Powers and Faden ask for  personal security  on a physical and a psychological 
level. Personal security would be absent if someone were abused, raped, tor-
tured or assaulted, or if someone were in constant fear of being abused. In the 
German studies I did not fi nd evidence for physical abuse such as rape or 
torture; on the contrary, the central aim of granting asylum is the protection 
from torture and physical abuse  in the countries of origin. But asylum seekers 
may well fear psychological abuse such as degradation (see  Respect ) and the 
fear and insecurity of being deported anytime. Some asylum seekers report 
they are being sanctioned for not leaving the country “voluntarily” for exam-
ple by reduction of allowances, by further restricting any possibility to do 
even social work and by frequent summoning to sign an agreement to “volun-
tary departure” (Behrensen and Groß  2004 ). In some cases the psychological 
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constraints in Germany have such a strong negative impact on asylum seekers 
that they are experienced and described as torture (Hohlfeld  2008 :882).   

   3.    According to Powers and Faden  respect  “for others requires an ability to see 
others as independent sources of moral worth and dignity” (Powers and Faden 
 2006 :22). Lack of respect can constitute a serious assault upon the person as a 
morally worthy agent. Studies in Germany have shown that asylum seekers 
sometimes experience  humiliation , not only from German citizens and offi cials 
but also from other asylum seekers (Pieper  2008 ; Behrensen and Groß  2004 ). 
Another important factor related to respect is the level of  stigma   asylum seekers 
encounter. Living in special community centers this group is stigmatized as 
 outsiders and as “the poor” by publicly visible signs like missing teeth (because 
dental care is not fully offered) and old clothes from thrift shops, which in its 
turn can lead to disrespect and fear from others who see them (Pieper  2008 :139). 
Therefore asylum seekers might experience being “perceived as being of lesser 
value because of membership in a particular […] group, about whom invidious 
judgments are made” (Powers and Faden  2006 :23) and this in turn might lead to 
a lack of respect. Additionally asylum seekers are not allowed to enter into a 
 reciprocal relationship   with the government in the way citizens are: even if 
they wanted to, they are not allowed to pay taxes, contribute to the economy or 
solidarity funds. To deny this possibility to someone who is willing to contribute 
is not respectful of one’s moral worth and dignity.   

   4.    Practical  reasoning  includes the “ability to form and revise a conception of how we 
each wish to live, to conform behavior to ideals and ends that are part of that con-
ception, and to deliberate among alternative means to the achievement of those 
ends” (Powers and Faden  2006 :20). It is based on critical intellectual faculties and 
independent habits of mind (ibid). The ability of practical reasoning is surely not 
impaired just because someone is an asylum seeker. However, one could ask 
whether a certain amount of actual liberty is needed in order to perform meaning-
ful practical reasoning. If there is no possibility in the near future to live out one’s 
wishes and ideals, this might impair practical reasoning in the fi rst place too.   

   5.     Self-determination  is seriously infringed: asylum seekers cannot shape their lives 
by their choices and control who they are and who they will become (Powers and 
Faden  2006 :27). Because many asylum seekers are not allowed to work, to edu-
cate themselves or to travel, because they do not have any fi nancial means to 
shape their life, because of the monotony and the impossibility to plan or structure 
their own days, self-determination is almost completely undermined (Behrensen 
and Groß  2004 ). It is important to note that the state-enforced dependence leading 
to this infringement of self-determination has no means of escape and hence can 
be seen as a form of coercion. Due to the extreme lack of economic resources 
alone it is impossible to realize small wishes: Even a cup of coffee is diffi cult to 
get (Pieper  2008 :111). There is no reason to get up in the morning, since people 
have no duties and responsibilities, free time is useless, and there is no perspective 
of change in the near future:

  Every day is the same: Since I don’t have any work I sleep until 11 a.m., and then I am not 
in the mood for eating. That goes on until 3 p.m., sometimes until 5 p.m. And when I then 
prepared something to eat, I am not in the mood to eat it. When you don’t have any work 
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and can only hang around, then at some point you are not in the mood of living anymore 
[…]. It feels like a prison, only that you are allowed to go into the garden. But that is a 
prison too. (Pieper  2008 :112). 

       6.    The formation of bonds of  attachment  is one of the most central dimensions of 
well-being to Powers and Faden. Surely, many asylum seekers can form bonds 
within and outside “their” community of asylum seekers. However, many are 
most deprived in this area and live a socially isolated life (Behrensen and Groß 
 2004 :42), which does not allow them to develop a reciprocal relationship with 
German residents. Also, inside the community of asylum seekers people are 
hesitant to form deeper bonds and develop friendships because they know they 
or their fellow asylum seekers might depart the next day and leave everyone 
behind (Pieper  2008 :119).    

  As mentioned before, according to Powers and Faden the moral impulse for pub-
lic health is the improvement of human well-being by improving health and the 
other dimensions of well-being, and to do so by focusing on the needs of those who 
are most disadvantaged. But, who are the most disadvantaged? Which inequalities 
matter most? Powers and Faden say: “Inequalities of health are of most importance 
when they are avoidable and when they co-travel with clusters of disadvantaging 
determinants that undermine multiple dimensions of well-being” (Powers and 
Faden  2006 :98). This involves two criteria: fi rst, the injustice  taking place has to be 
 avoidable , meaning that it must be possible and feasible to change the situation 
through societal or collective effort. Second, Powers and Faden speak about  clusters  
of disadvantaging determinants and how they undermine  multiple  dimensions of 
well-being. If overlapping social determinants have a profound effect on multiple 
dimensions of well-being, this might result in a more robust  systematic pattern of 
disadvantage  so that it becomes more burdensome and more diffi cult to escape 
(ibid:65 and 71). As an effect, some groups could systematically fall below a certain 
level of suffi ciency  possible for a given society. If thus a densely woven pattern of 
systematic disadvantage can be identifi ed for a special group, this particular group 
belongs to the worst off in a society, and this in turn implies high moral urgency to 
react. 

 These two criteria apply  exactly  to asylum seekers in Germany, since avoidable 
clusters of social determinants systematically undermine multiple dimensions of 
well-being. Following Powers and Faden the moral impulse for public health inter-
ventions is strong: improvement is necessary on the grounds of social justice.  

13.5     Evaluating Powers and Faden’s Theory 

 I now turn to the questions of what we gain and what we might miss by applying 
Powers and Faden’s approach. First, what do we gain? 

  Guidance on how to adequately identify the problems asylum seekers face : 
Powers and Faden’s six dimensions of well-being structure the problems of asylum 
seekers in a plausible way. The approach helps to widen the focus on health beyond 
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the question of access to health care or epidemiological data of disease, and thus 
captures the health situation of asylum seekers in a more appropriate way. If com-
pared to an average German citizen, the social injustice in multiple dimensions 
becomes clear, which leads directly to the second point. 

  Guidance on how to develop adequate public health interventions and health 
policy : Powers and Faden insist that inequalities are often not just bad luck; instead 
they are the result of  alterable  social circumstances and  predictable  consequences 
of social organizations (ibid:71). It is important to acknowledge and emphasize this 
fact, since this reminds social organizations not only of their responsibility but also 
of their  possibility  to actively change circumstances which are identifi ed as unjust. 
Powers and Faden’s normative framework proves to be helpful in concrete applica-
tion, since it is able to concisely capture the most relevant dimensions that can 
ultimately negatively affect health. Therefore, well-directed improvements can be 
deduced from the analysis. Possible interventions can directly build on the six 
dimensions, for example improving access to health care, improving living condi-
tions, letting asylum seekers prepare their own meals, reducing non-cash benefi ts in 
favor of fi nancial aid, reducing visible signs of stigma. 

 However, what do we miss by applying Powers and Faden’s theory? The authors 
postulate  each individual  should reach a  suffi ciently  high level of well-being, insofar 
as possible (ibid:16). This involves two problems for the case of asylum seekers in 
Germany. 

  Who is “each individual”?  On the one hand Powers and Faden make a moral 
claim about the essential nature of human beings. There is no doubt that the dimen-
sions of well-being are supposed to be essential to  every  human being – even though 
the authors acknowledge the epistemic limits of universal claims (ibid:42). 

 On the other hand, they speak about citizens and political, legal and social insti-
tutions and practices. It is hence the responsibility of  societies  or  governments  to 
improve the six dimensions of well-being of its  citizens . The question, whether and 
how far societies are responsible towards people “between nations”, like asylum 
seekers or undocumented immigrants  is only implicitly tackled by multiple refer-
ences to race and politically-induced subordination, but it is not explicitly discussed. 
However, given the current reality of nations with borders, those arguing for better 
health care for asylum seekers will have to defend their argument against the 
question as to why a nation’s government should use resources from (tax-paying) 
citizens for non-citizens. From a cosmopolitan point of view the question remains 
open why a society should distinguish between people within its borders and beyond 
its borders at all. But Powers and Faden do not ask this question and do not address 
whether a state should take a cosmopolitan stance being responsible towards every 
person in the world – and most likely the priority would then rapidly shift towards 
underprivileged people for example in Sub Saharan Africa – or whether priority 
towards citizens is in any way morally justifi able. 

  What is “suffi ciency”?  Powers and Faden postulate that everybody should reach 
a suffi ciently high level of each dimension of well-being. Whether “suffi ciency” is 
a convincing approach in justice theories is a matter of discussion and has also been 
strongly criticized (see for example Arneson  2006 ; Casal  2007 ). Powers and Faden 
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do not provide a concrete answer on what exactly a suffi ciently high level is. Instead 
they stay rather vague, claiming that everybody should be able to live a “decent life” 
and that absolute measures of suffi ciency “only can be established relative to a 
particular social context” (Powers and Faden  2006 :60). This can be of advantage, 
because this leaves the necessary room for each society to determine what this 
means in practical terms. But in the case of asylum seekers in Germany this can 
also be particularly problematic, because – again – the question of nationality and 
citizenship is not  explicitly  answered: Should there be suffi ciency compared to the 
particular social context of the country of origin or compared to the social context 
in Germany? 

 The central question on moral obligations towards the health needs of nation’s 
citizens, people “between nations” such as asylum seekers or undocumented migrants, 
and people beyond a nation’s border cannot be fully answered. However, given the 
fact that migration is an important and defi ning issue for the present and the future, a 
public health ethics theory should be able to answer this important question.  

13.6     Government Responsibility 

 After applying Powers and Faden’s theory, I have identifi ed the central question of 
government responsibility towards citizens and non-citizens as not fully answered. 
Generally I am convinced that more ethical work is necessary in order to provide 
satisfying answers to the problems involved. Hence, in this section, I will briefl y 
comment on the following questions: (a) should public health interventions that 
incorporate the idea of social justice apply to people outside Germany’s borders in 
the same way as to people inside the borders? And (b) should the German govern-
ment hold the (tax-paying) citizens’ interests above the needs of refugees who might 
use resources that could be spent in the national interest? 

 Concerning the question whether or not the argument for better health applies to 
people outside German borders as well, I am actually convinced that the moral 
responsibility does not end at the German border. In virtue of a basic moral cosmo-
politanism , there is no question that the German government and the citizens of 
Germany  are  also responsible for the health needs of people  beyond  the German 
borders. To what extent a state (or an individual) is responsible for the health needs 
of people outside our borders is a matter of discussion with increasing intensity over 
the last decade (see e.g. Benatar and Brock  2011 ; Pogge et al.  2010 ; Farmer  2006 ). 

 From my point of view, for reasons of feasibility and affordability, it is  practically  
impossible to ensure and improve public health for all groups and populations in this 
non-ideal world to the  same extent  the German government can do so for the people 
within German borders. 

 Despite the responsibility the German government has towards people  outside  
Germany’s borders, it is therefore from my point of view justifiable that the 
German government gives priority to the people who are  inside  German borders. 
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Asylum seekers are inside German borders, and thus in an institutional relationship 
with the German government; that is, these people are registered as recognizable 
individuals with known places of residence in Germany. It is practicable, feasible 
and affordable – and therefore morally obligatory – to at the very least not  harm  the 
health of certain subpopulations in Germany, as is the case right now: The current 
policy enforces the asylum seekers’ dependence upon the state, generates their 
social isolation and stigmatization, and complicates their access to health care. 
Instead public policy should at least try to maintain or improve health and well-
being of all subpopulations in Germany, including asylum seekers. 

 The initial idea to restrict living conditions and health care for asylum seekers 
was set in place in order to  deter  people from coming to Germany – and to 
protect the citizens from the unbearable needs of excessive numbers of refugees . 
Three empirical arguments speak against this strategy of deterrence. 

 First, it is not proven that good health care for refugees attracts more asylum 
seekers, nor that restricted living conditions and health care actually function as 
deterrents. According to Kingreen, the primary aim of asylum seekers is to leave 
their countries because of push factors, i.e. experiences in their home countries, 
instead of pull factors like promising aspects of a particular social welfare system 
(Kingreen  2010 :56). 

 Second, Germany in particular need not to worry, since most of the refugees are 
being deported back into a safe transit country, so that high numbers of asylum 
seekers will not be expected in the foreseeable future. 

 And third, the diffi culties in accessing health care are calculated to result in 
30–40 %  higher  costs for asylum seekers than they are for “normal welfare citizens” 
for example, because of the higher utilization of emergency care by asylum seekers 
(Classen  2011 ). 

 More convincing than empirical, potentially variable arguments is the moral 
dubiety of implementing deterrents in the form of reduced health care and health- 
damaging living conditions for certain subpopulations in the fi rst place. The right to 
seek asylum exists and should not be hollowed out by restrictive health-related 
measures. Therefore, migration policy should be detached from health care 
(Ashcroft  2005 ; The Lancet  2007 ). To try to deter people from seeking their right by 
reducing care for them is a clear case of abuse of power with harmful consequences 
for health (McNeill  2003 ), which in turn calls for improving public health interven-
tions. Hence, even if caring for the needs of asylum seekers would add a signifi cant 
sum to governmental spending, public health is a moral value in itself, which should 
have priority over “other values, such as the economic abundance of a nation” 
(ibid:495). Those who are  already  in the country have entered the sphere of respon-
sibility of the host country. There are no morally sound reasons not to offer them the 
same level of health care that for example welfare recipients receive in Germany. 
Having settled this, Powers and Faden’s theory offers excellent guidance on what a 
government should pay attention to: to improve – instead of actively impair – the six 
dimensions of well-being. As I have shown, much can and should be done in order 
to improve the health and well-being of asylum seekers in Germany.     
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14.1            Introduction 

 Infl uenza causes annual epidemics that peak during autumn and winter in temperate 
regions. Worldwide, these annual epidemics result in about three to fi ve million 
cases of severe illness and about 250,000–500,000 deaths (WHO Fact Sheet 
No. 211, April 2009). In Germany, they lead to one to fi ve million additional 
General practitioner (GP) consultations, approximately 5,000–20,000 additional 
hospitalisations and a considerable number of additional cases of death (Robert-
Koch-Institut  2011 ). The average seasonal risk for infl uenza-related hospitalisations 
is much higher in the elderly than in persons aged below 65 (Simonsen et al.  2000 ). 
Moreover, the elderly account for the vast majority of all seasonal infl uenza- 
associated deaths (Upshur  2002 ). An effective option to reduce infl uenza-associated 
morbidity and mortality is the use of infl uenza vaccinations (Wang et al.  2007 ). 
However, the age related decline of immune function reduces the ability of the 
elderly to respond to the infl uenza vaccine  (Govaert et al.  1994 ). Health care person-
nel (HCP) are at risk to acquire infl uenza and can cause nosocomial outbreaks of 
infl uenza (Salgado et al.  2002 ). Therefore, it makes sense to consider the vaccina-
tion of HCP as an additional strategy to reduce the infl uenza-associated morbidity 
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and mortality in the vulnerable group of elderly patients and residents. This reduces 
exposure of at-risk people since vaccine effectiveness in HCP against serologically 
defi ned infection is nearly 90 % (Wilde et al.  1999 ). What is more, there is evidence 
that infl uenza vaccinations of HCP can reduce mortality and morbidity in elderly 
patients in long-term care facilities (Thomas et al.  2010 ). 

 Since the beginning of the 1980s the German Robert Koch Institute has classifi ed 
HCP explicitly as a group that should be vaccinated against infl uenza. Despite inter-
national and national recommendations as well as moral arguments for the annual 
infl uenza vaccination of HCP, vaccination rates remain low   (Poland et al.  2005 ;    Wicker 
et al.  2009a ). Less than one fourth of HCP in Germany are being vaccinated against 
infl uenza, even though infl uenza vaccinations are safe and effective, and reduce 
morbidity and mortality in elderly patients (Hayward et al.  2006 ). 

 In light of the low vaccination rates, one might ask what degree of interference – 
up to mandatory vaccination – with the HCP’s freedom of choice is morally acceptable 
in order to improve the protection of care home residents (van Delden et al.  2008 ; 
Wicker et al.  2009c ). 

 In contrast to Germany, the United States of America has a long tradition of 
mandatory vaccinations. Since 1980 laws in all states of the US have required certain 
vaccinations for school entrance (Salmon et al.  2006 ). The Centers for Disease 
Control and Prevention (CDC) recommends that HCP with direct patient contact 
should sign a declination statement if they don’t receive their annual infl uenza vac-
cine. Some go even further: the Virginia Mason Medical Center introduced manda-
tory infl uenza vaccination of HCP in 2004 and has thereby reached vaccination 
rates of 98 % and more (Talbot  2008 ). Also, numerous professional organizations 
call for mandatory infl uenza vaccination  (e.g. Society of Healthcare Epidemiology, 
American Academy of Pediatrics, American College of Physicians, American 
Medical Directors Association, American Public Health Association, Association 
for Professionals in Infection Control and Epidemiology, Infectious Diseases 
Society of America). 

 This article discusses what strategies (including mandatory vaccination) are 
legitimate from a moral point of view in order to increase vaccination rates among 
HCP in long-term care facilities. We fi rst describe the necessary conditions for moral 
legitimacy of public health interventions in general. Depending on the extent that 
these conditions are met, more or less restrictive interventions are morally justifi able 
in order to achieve a certain public health goal. Each of the required conditions of 
legitimacy is then substantiated with respect to infl uenza vaccinations of HCP.  

14.2     Conditions for Moral Legitimacy of Public 
Health Interventions  

 Generally, the moral legitimacy of public health interventions depends on 
whether – and if so to what degree – the following conditions are fulfi lled (Kass 
 2001 ; Marckmann and Strech  2010 ; Marckmann  2008 ).
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    1.    Proven effectiveness:  
 There must be suffi cient empirical evidence for the effectiveness of the public 
health intervention. This requires a clear defi nition of the goals of the interven-
tion and an assessment of the extent to which these goals are achieved. In addi-
tion, it has to be shown that achieving the goals of the public health intervention 
does reduce morbidity and mortality in the target population.   

   2.    Favourable benefi t–harm ratio : 
 The burden on and the health risks to the individual participant in the public 
health intervention should be low compared to the health benefi ts for the target 
population in terms of reduced morbidity and mortality.   

   3.    Acceptable cost–benefi t ratio (effi ciency):  
 As public resources are limited, the relationship between the (monetary) costs 
and the achievable health benefi ts of the intervention should be acceptable.   

   4.    Least restrictive intervention:  
 The least restrictive means should be used to achieve a certain public health goal 
(Upshur  2002 ). For example, before legally enforcing participation in a certain 
public health intervention, incentives (fi nancial and non-fi nancial) should be 
used to achieve a suffi cient participation rate. Only after voluntary approaches 
have failed, mandatory programmes can be ethically justifi ed.   

   5.    Fair and transparent decision making process:  
 Public health interventions should be introduced by a fair and legitimate decision-
making process. This is important since conditions (2) and (3) in particular 
require evaluating and balancing benefi ts, burdens, risks, and costs, for which 
there is no “objective” standard that can be deduced from a universally accepted 
moral theory. The same is true for the decision on the degree of interference with 
the individual’s autonomy  that is morally acceptable.    

  For each public health intervention it has to be examined to what extent these fi ve 
conditions are met. A special ethical challenge arises if the burdens and risks of an 
intervention do not fall on the individuals that benefi t from it (the most), which 
makes an assessment of a public health intervention such as infl uenza vaccination 
of HCP all the more diffi cult.  

14.3     Implementing Public Health Interventions: Levels 
of Recommendation   

 How much interference with the participants’ autonomy is ethically justifi able 
depends on the extent to which the conditions for moral legitimacy are fulfi lled. In 
addition, this can help us decide whether or not the intervention should be fi nanced 
publicly. Ideally, an intervention combines a large health benefi t for the target popu-
lation with low burdens and risks for the individual and low fi nancial costs to society 
as a whole. 
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 Depending on the results of the evaluation, one of fi ve Levels of recommendation 
can be chosen for implementing the public health intervention. The strength of rec-
ommendation (i.e. the strength of the arguments in favour of implementing the public 
health intervention) increases from Level 1 to Level 5: at Level 1 there are good 
reasons not to use the intervention at all (e.g. due to lack of evidence on effective-
ness or due to an unfavourable risk–benefi t relation), while there are compelling 
reasons to implement it at Level 5 (e.g. large benefi ts for the target population with 
small burdens for the participants). Each Level justifi es a different degree of restric-
tion of individual freedom of choice and also a different decision about public cov-
erage of the intervention (Marckmann  2008 ).

    Level 1 :  Advise against  implementing the public health intervention and against 
fi nancial coverage by the public system.  

   Level 2 :  Offer  the public health intervention without any explicit recommendation; 
costs might be covered by the public system. The decision about participation is 
left with the individual.  

   Level 3 :  Offer  and  recommend  the public health intervention; pro-active, non- 
intrusive measures (e.g. information campaigns) are justifi ed to achieve higher 
participation rates. Costs should be covered by the public system.  

   Level 4 :  Offer  and  recommend  the public health intervention; monetary and non- 
monetary  incentives  are justifi ed to increase participation rates. Costs should be 
covered by the public system.  

   Level 5 :  Offer ,  recommend  and  legally enforce  the intervention; non-adherence will 
have consequences for the individual. Costs should certainly be covered by the 
public system.    

 In the following, we will fi rst analyse in how far the fi ve conditions for moral 
legitimacy are fulfi lled for the infl uenza vaccination of HCP. Based on the result, we 
will then discuss what strength of recommendation can be justifi ed, according to the 
scientifi c evidence currently available.  

14.4     Effectiveness of Infl uenza Vaccinations of HCP    

 HCP not only have a higher risk of being infected, but also can pass on the highly 
contagious infl uenza virus to patients and colleagues and thus cause nosocomial 
infl uenza outbreaks. Therefore, one of the main goals of vaccinating HCP – apart 
from personal protection – has become to reduce infl uenza-associated morbidity 
and mortality of vulnerable patients and long-term care residents who themselves 
are not well protected by the vaccination due to a compromised immune system. 

 However, how effective is the infl uenza vaccination of HCP in achieving this 
goal? First of all, vaccine effi cacy against serologically defi ned infection is very 
high in young, healthy HCP as a study by Wilde et al. shows: while the overall inci-
dence of infl uenza infection among unvaccinated HCP was 13.9 %, it was 1.7 % 
among vaccine recipients (Wilde et al.  1999 ). However, this does not by itself imply 
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that vaccination of HCP is effective in reducing morbidity and mortality in elderly 
patients or care home residents. There are several studies that have investigated the 
effectiveness of HCP infl uenza vaccination over the last couple of years. However, 
providing a systematic review of the available evidence is beyond the scope of this 
ethical analysis (for the most current systematic review see Thomas et al.  2010 ). 

 A cluster-randomized, controlled study by Carman et al. analysed the effective-
ness of infl uenza vaccinations of HCP on mortality and virologically proven infl u-
enza in elderly patients in long-term care geriatric hospitals in Scotland (Carman 
et al.  2000 ). In intervention hospitals 50.9 % of HCP and 48 % of patients were 
vaccinated, in control hospitals only 4.9 % of HCP and 33 % of patients. While 
there was no signifi cant difference in laboratory-proven infl uenza infections between 
intervention and control hospitals, the study did fi nd a signifi cant difference in all- 
cause mortality rates: 22.4 % in control hospitals versus 13.6 % in vaccination hos-
pitals. The authors conclude that there is “good evidence […] that a programme of 
infl uenza vaccination of HCP substantially lowers mortality among elderly patients 
in long-term care, probably through prevention of nosocomial transmission” 
(Carman et al.  2000 ). However, their study is at risk of bias (Thomas et al.  2010 ): 
The vaccination rate of patients in intervention hospitals was considerably higher 
(48 % vs. 33 %) than in control hospitals, which could have contributed to the lower 
mortality rate. Yet, the study showed no clear association between vaccination 
uptake among patients and mortality rate, which is supported by the fi ndings of 
other studies: In the study by Hayward et al., the effect of the HCP vaccination was 
also seen in residents with high vaccination rates of over 70 %, indicating that even 
high vaccination rates among residents have limited protective effects (Hayward 
et al.  2006 ). Therefore, it seems likely that the higher vaccination rate among 
patients had only a small infl uence on patients’ mortality. Another possible source 
of bias is that patients in vaccination hospitals had signifi cantly higher Barthel indi-
ces (a score to measure performance in basic daily activities), indicating a better 
average health status. To a certain extent, this could have contributed to the reduced 
mortality, as healthier residents have a lower risk of severe complications. While 
there was evidence for reduced mortality in intervention hospitals, there was no 
signifi cant difference between the groups in laboratory-proven infl uenza infection – 
which is not easy to explain. According to the authors, one possible reason could be 
an incomplete detection of infl uenza infections. 

 Another pair-matched cluster randomised controlled trial was conducted in 2006 
by Hayward et al. to assess the effectiveness of infl uenza vaccination of care home 
staff on all-cause mortality, morbidity and health service use (Hayward et al.  2006 ). 
The vaccination rate in full-time care home staff was 48.2 % in intervention homes 
and 5.9 % in control homes for the 2003–2004 infl uenza season. The authors found 
that infl uenza vaccination of care home staff signifi cantly reduced deaths, infl uenza- 
like illness (ILI), and health service use in a period of moderate infl uenza activity. 
More precisely, they found that the mortality rate was 5 % lower and residents’ risk 
of infl uenza-like illness was 9 % lower in intervention homes than in control homes 
(both weight-adjusted). In addition, the number of general practitioner consulta-
tions and hospital admissions were signifi cantly lower in the intervention homes. 
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However, the effect of the vaccination programme was smaller (and not statistically 
signifi cant) in the 2004–2005 season, when infl uenza activity was unusually low. 
Hayward et al. chose a primary outcome – all cause mortality – to decrease the risk 
of observation bias. The study therefore does not provide data on the effectiveness 
of HCP infl uenza vaccination on laboratory-proven infl uenza infections among the 
residents. 

 Lemaitre et al. conducted a third pair-matched cluster randomised controlled 
trial in French nursing homes in 2009. Vaccination rates of nursing home staff were 
on average 69.9 % in intervention homes and 31.8 % in control homes. While the 
authors did not fi nd a signifi cant difference in mortality between the two groups in 
their primary, univariate analysis, their multivariate analysis (adjusted for the resi-
dents’ age, vaccination status, GIR disability score, and Charlson comorbidity 
index) revealed a signifi cant 20 % decrease in all-cause mortality in intervention 
homes. Furthermore, they found a statistically signifi cant correlation between staff 
vaccination coverage and all-cause mortality in residents. In addition, the rates of 
infl uenza-like illness were signifi cantly lower (31 % less) in residents of interven-
tion homes (Lemaitre et al.  2009 ). In their review, Thomas et al. point out that the 
study might be at risk of performance bias: Staff vaccination rates in the intervention 
arm ranged from 48.4 to 89.5 %, in the control arm from 0 to 69 % (Thomas et al. 
 2010 ). Apparently, effectiveness of the intervention to increase HCP’s vaccination 
rates varied considerably between the different nursing homes. Possibly, this vari-
ance in vaccine uptake has contributed – together with the moderate seasonal infl u-
enza activity and the unexpectedly high vaccine coverage in the control arm – to the 
lack of statistical signifi cance in the univariate analysis. However, the  correlation  
between vaccination coverage and all-cause mortality was statistically much more 
robust (correlation coeffi cient: −0.42, P = 0.007) (Lemaitre et al.  2009 ). 

 Another interesting observation is the rather high variability of all-cause mortal-
ity for a given level of staff vaccination coverage (see fi gure 2 in Lemaitre et al. 
 2009 ), which can also be seen in the Carman et al. study (see fi gure 2 in Carman 
et al.  2000 ): There were institutions with low vaccination rates and comparably low 
mortality rates as well as high vaccine coverage institutions with rather high mortal-
ity rates. These fi ndings suggest that there are important other factors apart from 
infl uenza vaccination that contribute to the patients’ or residents’ mortality (e.g. 
nonspecifi c preventive measures). 

 Overall, the studies show that investigating the effectiveness of infl uenza vacci-
nation of HCP provides several challenges. This makes it quite diffi cult (if not 
impossible) to design a study without any source of bias and complete control of 
possible confounding factors:

•    Infl uenza activity varies from year to year. As the effect of HCP infl uenza vac-
cination on residents’ mortality depends on infl uenza activity (Hayward et al. 
 2006 ), the results of the studies will vary from season to season.  

•   Vaccination programmes appear to have positive side effects, such as increased 
awareness of the risks of infl uenza, which can lead to higher vaccination rates 
among elderly patients and residents (Hayward et al.  2006 ) or better nonspecifi c 
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measures of prevention. This possible source of bias could only be reduced by a 
blinded design with a placebo arm, which might undermine vaccine uptake and 
thereby probably the whole study.  

•   Vaccination effectiveness depends on how closely the circulating infl uenza strain 
matches the vaccination strain – another confounding factor that cannot easily be 
controlled for by the study design.  

•   Identifying and proving infl uenza infections is challenging, especially in indi-
viduals with a compromised immune response (Stott et al.  2002 ). This makes it 
more diffi cult to get valid estimates of the primary outcome of interest: reduced 
mortality due to laboratory-proven infl uenza infection.    

 From a methodological perspective, it would certainly be desirable to have fur-
ther high quality randomised controlled trials with a lower risk of bias that investi-
gate the effectiveness of HCP infl uenza vaccination together with other nonspecifi c 
measures of prevention. From a policy perspective, however, we have to ask 
whether – given the methodological challenges – we already have  suffi cient  (albeit 
not perfect) evidence to justify programmes with the objective of increasing vacci-
nation coverage among HCP. 

 Several conclusions can be drawn from the available data as a basis for the follow-
ing ethical discussion:

•    There is fairly reliable evidence (pooled data from three cluster randomized con-
trolled trials) that HCP infl uenza vaccination can reduce all-cause mortality and 
non-specifi c morbidity (including ILI) of elderly individuals in long-term care 
facilities (Thomas et al.  2010 ).  

•   So far, the studies could not prove a signifi cant impact on the primary and more 
specifi c outcome, reduction in mortality and morbidity of the elderly caused by 
a proven infl uenza infection.  

•   The effect of HCP infl uenza vaccination on mortality among the elderly varies 
with seasonal infl uenza activity and the match between the circulation and the 
vaccine infl uenza strain.  

•   The large variance in mortality rates for a given rate of infl uenza coverage under-
lines the impact of other factors (e.g. the use of nonspecifi c interventions like 
hand washing, face masks, quarantine, etc.). However, the studies currently 
available do not allow us to quantify the infl uence of these other factors.     

14.5     Benefi t–Harm Ratio of Infl uenza Vaccinations of HCP    

 Public health interventions should have a favourable relation between the health 
benefi ts for the target population and burdens and risks for the participants. In gen-
eral, the burden of infl uenza vaccination is low, even though it has to be carried out 
annually. Moreover, the health risks of the infl uenza vaccination are generally rather 
low, too. A survey of vaccinated workers at the hospital of Frankfurt’s University 
shows that vaccine tolerance is high. Only 1.6 % of 1,016 respondents said they 
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experienced subfebrile temperatures (<38.5 °C) shortly after the vaccination, and no 
one reported fever. 8.5 % of participants said that they had headaches and joint pain; 
however, there is no conclusive evidence that the vaccination really caused these 
symptoms (Wicker et al.  2009a ,  b ,  c ). Serious complications such as vasculitis, 
encephalomyelitis or the Guillain–Barré syndrome are reported very rarely (Juurlink 
et al.  2006 ; Kara et al.  2007 ). If there is a risk for the Guillain–Barré syndrome after 
seasonal infl uenza vaccinations (which is by no means clear), it is extremely low 
and there is broad consensus that it does not outweigh the individual’s benefi ts from 
the vaccination (it is assumed that there is one additional case per one million vac-
cinations) (cf. Paul-Ehrlich-Institut,   www.pei.de    ). However, evidence is increasing 
that infl uenza infection and infl uenza-like illnesses (ILI) might act as triggers for the 
Guillain–Barré syndrome (   Lehmann et al.  2010 ). 

 Overall, there are low burdens and risks for HCP compared to the potential benefi t 
for elderly patients and care home residents in terms of reduced morbidity and 
mortality. Nonetheless, since serious side effects cannot be ruled out, HCP should 
receive an indemnity in that case. In Germany, this is regulated in the 
“Infektionsschutzgesetz” (IfSG) (§60): whoever suffers loss due to a vaccination 
that was publicly recommended or required by law shall, by reason of the medical 
and economic consequences of the damage, receive maintenance according to the 
Federal Maintenance Law (Bundesversorgungsgesetz). 

 Vaccinations recommended by the German Standing Vaccination Committee 
(STIKO) of the Robert Koch Institute are covered by §60 IfSG (cf. §20 II 3 IfSG). 
Since STIKO explicitly recommends infl uenza vaccination for HCP, infl uenza vac-
cinations of HCP are subject to §60 IfSG (Robert-Koch-Institut  2010 ).  

14.6     Effi ciency of Infl uenza Vaccination of HCP    

 In light of the scarcity of public resources, ethical analysis must also take into 
account the cost–benefi t ratio (i.e. the effi ciency of vaccinating HCP against infl u-
enza). In addition to the health benefi ts for patients and residents, one has to take 
into account the health benefi ts for HCP and potential cost savings from reduced 
sick leave days and medical care costs. Nichol et al. found that vaccinated employees 
have 25 % fewer episodes of respiratory illness, 44 % fewer visits to physicians’ 
offi ces for upper respiratory illness, and 43 % fewer days of sick leave from work 
due to upper respiratory illness than unvaccinated employees (0.5 days per 
employee). They estimated cost savings of $46.85 per person vaccinated (Nichol 
et al.  1995 ). While the fact that they conducted a double-blind, placebo-controlled 
trial means that their results are probably very robust, they have only analysed one 
infl uenza season, despite the considerable variation in the cost–benefi t relation 
between years, as shown by the following study. 

 Bridges et al. conducted a double blind, randomised, placebo-controlled trial 
during two infl uenza seasons with healthy adults aged 18–64 year (Bridges et al. 
 2000 ). They found that “infl uenza vaccination of working adults younger than 
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65 years can reduce the rates of infl uenza-like illness, lost workdays, and physician 
visits during years when the vaccine and circulating viruses are similar, but vaccina-
tion may not provide overall economic benefi ts in most years”. They estimated the 
net societal  cost  to be between $11.17 and $65.59 per person vaccinated (Bridges 
et al.  2000 ). Rakita et al. studied the consequences of a mandatory infl uenza vacci-
nation programme  at the Virginia Mason Medical Center and found that absentee-
ism decreased, yet not signifi cantly, even though vaccination rates rose from 29.5 to 
97.6 % (Rakita et al.  2010 ). Another study by Wilde et al. analysing three successive 
years has similar fi ndings: absenteeism did not decrease  signifi cantly  in their study 
(Wilde et al.  1999 ). However, they note that this might be due to the small size of 
the study. 

 While this might suggest that a vaccination programme is not necessarily cost- 
effective with regard to HCP, an economic evaluation from the UK by Burls et al. 
came to the conclusion that a vaccination programme is overall cost-saving, saving 
approximately £12 per vaccine. They also estimated the costs per life-year gained, 
which amounted to £405 in the “worst case” scenario (Burls et al.  2006 ). In their 
“worst case scenario”, Burls et al. assumed that mortality in patients was reduced by 
4 %. However, as has been discussed above, studies such as Hayward et al. indicate 
that the vaccination’s effect on mortality in the elderly population varies from year 
to year depending on the infl uenza activity. As a result, the cost-effectiveness ratio 
will also vary from year to year and will be considerably higher than estimated by 
Burls et al. in seasons with a low infl uenza activity. 

 Again, from a methodological perspective, further evaluations would be desir-
able which take into account the variable effect of HCP infl uenza vaccination and 
also model the varying similarity between vaccine and circulating viruses over time. 
Nonetheless, even if infl uenza vaccination of HCP turned out to be less cost- 
effective, it might still be much cheaper per quality adjusted life year (QALY)  com-
pared to other medical interventions that often have an incremental cost-effectiveness 
ratio of over $50,000 US per QALY. HCP infl uenza vaccination therefore would 
still constitute a favourable use of scarce health care resources.  

14.7     Restrictiveness of the Intervention  

 If infl uenza vaccination of HCP turns out to be effective as well as effi cient, suffi -
cient levels of vaccination should be aimed at. However, population health targets 
should be achieved with the lowest possible interference with the individual’s 
autonomy. With regard to infl uenza vaccinations, this means that voluntary strate-
gies to reach suffi cient vaccination rates should be used before vaccination is made 
mandatory.  Different strategies have been suggested so far: information campaigns 
and educational programmes, free and easy access to vaccination, or programmes 
asking for a declination statement if vaccination is refused.  Of these strategies, vac-
cination campaigns including easy access to free vaccine and an educational pro-
gramme tended to lead to the highest uptake (Hofmann et al.  2006 ) . Yet even this 

14 Infl uenza Vaccination for Health Care Personnel in Long-Term Care Homes



218

type of campaign was not always successful. The main barriers to vaccine uptake 
reported were (1) “misperception of infl uenza, its risks, the role of HCP in its trans-
mission to patients, and the importance and risks of vaccination” and (2) “lack of 
(or perceived lack of) conveniently available vaccine” (Hofmann et al.  2006 ). 

 Through extensive information campaigns, vaccination rates of HCP in Germany 
have been increased. However, vaccine uptake still remains low and below the 
required level in order to secure suffi cient protection of vulnerable patients and care 
home residents (Wicker et al.  2009a ). Less than one fourth of HCP in Germany are 
vaccinated against infl uenza. The situation for HCP in long-term care homes will 
probably be no different. This means that vaccination rates of HCP are generally 
lower than in the German population overall (Blank et al.  2009 ). Apparently, a 
 signifi cant proportion of HCP does not consider it to be part of their professional 
obligations to be vaccinated against infl uenza. Otherwise, vaccination rates would 
be higher rather than lower compared to the general population. 

 Nearly 30 years of educating and informing HCP have not been effective. At the 
University Hospital of Frankfurt, vaccination rates have been raised signifi cantly 
from 3.5 to 33.1 % over the course of 6 years. This has been achieved through infor-
mation campaigns, e-mail reminders and invitations, offering vaccinations directly 
in wards and in the canteen. 

 When the fi rst infl uenza patients of the 2008/2009-infl uenza season were hospi-
talised at the beginning of 2009 and further infections of immunosuppressed patients 
were laboratory-proven, an instruction was released asking HCP to wear surgical 
masks if they are not vaccinated against infl uenza. This was intended to break the 
chain of infection within the University Hospital. As a result, the vaccination rate for 
HCP in the hospital increased within 10 days from 33.1 to 51.7 %. This was the 
most effective means of improving the vaccination rate in a 6-year vaccination 
programme. The vaccination rate was highest for physicians (95.4 %). Nonetheless, 
the rate for nursing staff was high (49.6 %) compared to the average rate for HCP in 
Germany (Wicker  2009 ; Wicker et al.  2009b ). 

 In conclusion, national and international experiences indicate that it is diffi cult to 
reach high levels of vaccine coverage through information and educational campaigns 
alone. However, as the example of Frankfurt shows, increasing pressure on HCP by 
measures such as introducing mandatory surgical masks can have a larger effect.  

14.8     Fair and Transparent Decision-Making Process  

 If infl uenza vaccination programmes for HCP are to be implemented, suffi cient 
information about the benefi ts and risks of the vaccination should be made available. 
Usually, the occupational health physician decides on the implementation of vacci-
nation programmes in a certain health care institution. In these cases, employees 
have little opportunity to get involved in the design and implementation of the 
programme. Hence, it should be analysed whether coverage rates could be increased 
if employees are more involved in the decision making process about the vaccination 
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policy. For instance, they could be involved in deciding on the exact details of the 
vaccination programme, whether there should be any incentives or sanctions to 
increase vaccine uptake etc. 

 With this in mind, Wicker et al. conducted a survey in a German University 
Hospital in 2009 to investigate HCP’s perceptions of vaccination and attitudes 
towards mandatory vaccination (Wicker et al.  2010 ) . They found that 68.4 % of 
HCP believed that mandatory vaccinations for HCP were appropriate. Physicians 
stated signifi cantly more often than nurses that they were in favour of mandatory 
vaccination (78.1 % vs. 63.1 %). Moreover, acceptance differed for diseases: accep-
tance was highest for Hepatitis B (86 %), while they were considerably more sceptical 
about mandatory infl uenza vaccination. Only 43.5 % of respondents thought that 
infl uenza vaccination should be mandatory for HCP (52.9 % of physicians, 38.4 % 
of nurses). 40.4 % of respondents that did not generally support mandatory infl u-
enza vaccination for HCP supported mandatory vaccination for HCP caring for 
immunosuppressed patients. Only 24.8 % of all respondents rejected mandatory 
infl uenza vaccination for HCP, and 9.4 % were undecided (Wicker et al.  2010 ). 
These results show that HCP do not reject mandatory vaccinations in general. 
However, support is higher for diseases where self-protection from the disease is 
more important to employees. This is supported by evidence from a different survey 
conducted at the University Hospital of Frankfurt: Employees asked for a vaccina-
tion primarily to protect themselves (92.3 %) as well as their families, friends and 
colleagues (66.8 %). Concern for patients ranks only third (54.5 %). Most frequently 
cited reasons for not getting vaccinated were: (1) Employees doubted that their job 
created specifi c risks (42.3 %); (2) they did not perceive infl uenza to be a serious 
illness (17.7 %); (3) they feared adverse reaction (29.1 %); (4) they believed that the 
vaccine does not provide suffi cient protection (28 %); and (5) they believed that the 
vaccine itself could cause infl uenza (17.1 %) (Wicker et al.  2009b ). 

 It appears that many health care professionals lack awareness and understanding 
of the vaccine, especially in relation to its potential benefi ts and side-effects. 
Continuous and effective measures at the national, regional and local level should 
draw attention to the importance of infl uenza vaccinations for HCP. Moreover, 
it appears appropriate to give employees the opportunity to get involved in the deci-
sion making process – as far as this is possible in the organisational setting – about 
implementing an infl uenza vaccination programme. If the potential benefi ts and 
risks of the vaccination are explained thoroughly to HCP, probably a majority of 
professionals would be in favour of a mandatory vaccination policy.  

14.9     Conclusions 

 What Level of recommendation  for HCP infl uenza vaccination can be ethically 
justifi ed based on the preceding discussion? The pooled data of three cluster 
randomized controlled trials provide fairly reliable evidence that HCP infl uenza 
vaccination is effective in reducing all-cause mortality and nonspecifi c morbidity 
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(e.g. infl uenza-like illness) in elderly residents and patients in long-term care 
institutions (Thomas et al.  2010 ). This population benefi t – in one study fi ve pre-
vented deaths per 100 residents in a season with moderate infl uenza activity 
(Hayward et al.  2006 ) – is large compared to the burdens and risks for HCP. 

 From a methodological perspective, however, the empirical evidence about the 
effectiveness of HCP infl uenza vaccination could be further improved. First, it has 
proven diffi cult to design studies without any potential source of bias. Second, the 
available studies could not prove a signifi cant impact on the primary and more 
specifi c outcome, reduction in mortality and morbidity caused by a proven infl uenza 
infection.   Third, there are no studies so far that have investigated and quantifi ed the 
infl uence of other nonspecifi c measures of prevention that apparently also have a 
considerable impact on the mortality among elderly individuals. Thomas et al. 
therefore conclude in their review that further studies – high quality randomised 
controlled trials (RCTs) – are necessary to test these interventions in combination 
(Thomas et al.  2010 ). 

 It would certainly be desirable to have a better evidence base on the effectiveness 
of HCP infl uenza vaccination. However, policy makers in long term care facilities 
must decide the implementation of infl uenza vaccination programmes based on the 
evidence currently available. The question therefore is whether we already 
have – given the methodological challenges –  suffi cient  evidence about vaccination 
effectiveness to justify measures to increase vaccination coverage among HCP. 
Given the evidence from several cluster RCTs that HCP infl uenza vaccination can 
signifi cantly reduce the (all-cause) mortality among the elderly in long term care, it 
seems at least ethically justifi ed to  offer and recommend  vaccination (recommenda-
tion Level 3). In addition, it seems conceptually highly plausible that reducing the 
viral load in a certain population reduces the infection rate. Not acting upon the 
available evidence risks the deaths of many elderly in long term care institutions 
that could most likely be prevented by increasing vaccination uptake among HCP. 
In addition, non-fatal infl uenza infections impose a considerable amount of suffer-
ing on the elderly that could also be reduced. Therefore, it is ethically justifi ed to act 
upon the evidence and implement HCP vaccination programmes – with the very low 
(but not excludable) probability that HCP are exposed to (small) burdens of infl u-
enza vaccination without a “real” effect on residents’ mortality. Any programme 
should also include nonspecifi c measures to prevent infl uenza outbreaks, because 
they contribute to the protection of vulnerable elderly populations. 

 National and international experience, however, indicates that it would prove 
diffi cult to reach high coverage rates among HCP by information campaigns alone 
(recommendation Level 3). It is therefore ethically justifi ed to not only offer and 
recommend infl uenza vaccination to HCP, but to also use incentives to increase vac-
cination coverage ( recommendation Level 4 ). The fact that the costs per life year 
gained of HCP infl uenza vaccination will most likely be considerably lower than for 
alternative uses of these resources in the medical system contributes to the ethical 
justifi cation of this Level of recommendation. 

 If possible, HCP should be included in designing and implementing incentive-based 
programmes to increase vaccination rates. Ideally, this participatory decision process 
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would by itself contribute to increasing vaccine uptake, as it strengthens the staff’s 
professional autonomy. Interventions like the use of surgical masks or declination 
statements could further induce HCP to think about their professional duty as care 
givers not to harm one’s patient when one knows there is a signifi cant risk of harm, 
which can be reduced by an intervention with a favourable balance of benefi t over 
burdens and risk (van Delden et al.  2008 ). 

 Finally, the question remains whether mandatory vaccination ( recommendation 
Level 5 ) could be ethically acceptable or justifi ed. The answer depends – among 
other considerations – on a further empirical question that has not yet been studied 
suffi ciently: Up to now, there is no good empirical evidence on the relationship 
between coverage rate and effect on mortality. According to a mathematical model 
by van den Dool et al., the relationship between vaccination rate of HCP and protec-
tion of patients is a linear one such that an increase in the vaccination rate from 80 
to 90 % has the same marginal effect as an increase from 10 to 20 % (van den Dool 
et al.  2008 ). They estimated that due to large stochastic variations infl uenza out-
breaks can occur at any level of HCP vaccine uptake (absence of herd immunity). 
While a mathematical model cannot replace empirical evidence on this issue, it does 
indicate that one needs to be cautious in labelling a vaccination rate of 50 % as 
suffi cient. As a consequence, some institutions and authors have recommended a 
90 % coverage rate (e.g. Poland  2010 ). 

 We can conclude: If there is suffi cient empirical evidence that higher vaccination 
rates contribute signifi cantly further to the reduction of morbidity in long term care 
institutions and voluntary, incentive-based interventions fail to achieve these vacci-
nation rate, it could be justifi ed to implement mandatory HCP vaccination in long- 
term care institutions. As this is the most restrictive measure to increase vaccination 
rates, a fair and legitimate decision process becomes the more important. In light of 
the apparently rather high acceptance of mandatory vaccinations among HCP 
(Wicker et al.  2010 ), it could even turn out that a majority of HCP would support 
“voluntarily” a policy of mandatory infl uenza vaccination – which in turn would 
improve its acceptance among HCP.     
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