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Preface

At its essence, this work seeks to provide guidance to attorneys, corporate counsel, accountants, consultants, and others advising or representing individuals and entities subject to anti-bribery legal regimes in common law jurisdictions. The Organisation
for Economic Co-operation and Development’s Convention on Combating Bribery of
Foreign Public Officials in International Business Transactions (“OECD Convention”)
establishes the core principles around which the key anti-bribery regimes are now based.
Yet, a much broader perspective, entailing a keen appreciation of what is taking place in
common law jurisdictions, is now required.
No longer can the focus be largely on the Foreign Corrupt Practices Act. Most major
common law jurisdictions are now parties to the OECD Convention and, in addition
to their implementation of anti-bribery legislation, are increasingly active in their enforcement of their anti-bribery legislation. This work is intended to be helpful in providing insights into the range of factors that need to be considered in complying with the
anti-bribery legislation in each jurisdiction as well as a sense of what corresponding laws
also require consideration.
Despite rather extensive efforts to understand the nuances of the applicable laws in
each of these largely common law jurisdictions, no commentator can fully grasp all of
the factors that need to be taken into account in understanding the law of each country.
Reliance upon the expertise and experience of reputable local practitioners is always well
advised to better grasp how a particular country’s anti-bribery regime is actually applied.
Often procedural, evidentiary, and other considerations unique to a particular jurisdiction may bear on how an anti-bribery regime is actually applied and enforced.
xxi

xxii    Preface

It should also be noted that practical reasons limited the focus of this book to parties
to the OECD Convention. But other respected common law jurisdictions have implemented or are implementing domestic legislation that prohibits the bribery of foreign
public officials. Many of the considerations addressed in the following pages may therefore be pertinent in understanding how the domestic legislation may be applied in these
other common law jurisdictions.
Finally, in a comparative work of this nature, an added challenge is presented of determining appropriate spellings, punctuation, and methods of citation. As a result, due to
the author’s background, except in the context of a quotation, spellings, punctuation, and
standards of citation associated with what is customary in the United States have been
used throughout this book.

O v er v i e w

By its enactment of the Foreign Corrupt Practices Act (“FCPA”) in 1977,1 the
United States became the first country to prohibit the bribery of foreign public officials.2
Prior to that time, no country had adopted legislation that prohibited the bribery of
foreign public officials. Indeed, the bribery of foreign public officials was so much an
accepted practice that it was recognized by taxing authorities in most of the world as a
legitimate business expense. Through a dramatic series of developments in recent years,
that has all changed.
Today most developed countries have implemented and are beginning to enforce domestic legislation prohibiting the bribery of foreign public officials. Virtually all other
countries are parties to international conventions prohibiting improper inducements to
foreign public officials.3 It is only a matter of time before the bribery of foreign public
officials will be prohibited by the domestic legislation of most of the world.
For anyone providing advice to individuals or entities engaged in or seeking to engage
in international business, it is essential to understand the nuances and implications of
the anti-bribery conventions and the related implementing legislation currently being
applied and enforced. In countless jurisdictions, the direct and collateral consequences
associated with improper inducements to foreign public officials can have profound
consequences.

 Foreign Corrupt Practices Act of 1977, Pub. L. No. 95-213, 91 Stat. 1494 (codified as amended at 15 U.S.C. §§
78m, 78dd-1, 78dd-2, 78dd -3, 78ff (2014)).
2
 Unless the context suggests otherwise, reference throughout to “foreign official” is meant in the same sense as
“foreign public official.”
3
 As the prohibitions on the bribery of foreign public officials apply to the “offer, promise, or payment” of a
bribe, reference throughout to “inducements” is meant to incorporate this broader concept. Similarly, unless
the context suggests otherwise, reference throughout to “bribery” is also meant to incorporate this broader
concept of improper inducements.
1

1

2    Overview

a. the new international norms
At the time in the 1970s that the United States was considering the adoption of the
FCPA, the international community began a serious examination of the incidence and
consequences of corrupt practices in the conduct of international business. The United
Nations, the Organisation for Economic Co-operation and Development (“OECD”),
and the International Chamber of Commerce were among the leaders of these efforts.
In time, these initial efforts led to the creation of “soft” law consisting of model laws, codes
of conduct, and policy statements. But no enforcement mechanisms were put in place. Nor
were sanctions imposed for an entity’s failure to abide by announced codes of conduct or
policies prompted by these initiatives. Other than the enactment of the FCPA by the United
States, the promising efforts of the 1970s ultimately waned.
Prompted by a multitude of factors, a resurgence of international anti-bribery activity
took place in the 1990s. This resurgence led to a rather dramatic evolution from “soft” to
“hard” law. Foremost in this evolution were the efforts of the OECD. A series of recommendations of the OECD ultimately led to the OECD’s Convention on Combating Bribery of
Foreign Public Officials in International Business Transactions (“OECD Convention”).4
But the OECD was not alone. Among others, the Organization of America States,5
the Council of Europe,6 the African Union,7 the United Nations,8 and the World Bank
 Convention on Combating Bribery of Foreign Public Officials in International Business Transactions (“OECD
Convention”), Nov. 21, 1997, OECD Doc. DAFFE/IME/BR(97)20, reprinted in 37 I.L.M. 1 (1998).
5
 
The Organization of American States adopted the Inter-American Convention Against Corruption
(“Inter-American Convention”) in 1996. Organization of American States, Inter-American Convention Against
Corruption, Mar. 29, 1996, OAS Doc. B-58, reprinted in 35 I.L.M. 724 (1996). It entered into force on March 6, 1997.
Organization of American States, Inter-American Convention Against Corruption, Signatures and Ratifications
(“Signatures and Ratifications”), OAS Doc. B-58, http://www.oas.org/juridico/english/Sigs/b-58.html (last visited
Jan. 7, 2014). As of January 1, 2014, 33 countries, including Canada and the United States, had deposited their instruments of ratification or accession to the Inter-American Convention. Signatures and Ratifications.
6
 Criminal Law Convention on Corruption (“CoE Criminal Law Convention”), Jan. 27, 1999, CETS No. 173,
reprinted in 38 I.L.M. 505 (1999). The CoE Criminal Law Convention was opened for signature on January 27, 1999.
Council of Europe, Criminal Law Convention on Corruption, Chart of Signatures and Ratifications (“Chart of
Signatures and Ratifications”), http://conventions.coe.int/Treaty/Commun/ChercheSig.asp?NT=173&CM=8&
DF=7/6/2009&CL=ENG (last visited on Jan. 7, 2014). The CoE Criminal Law Convention entered into force on
July 1, 2002. Chart of Signatures and Ratifications. As of January 1, 2014, 41 countries had ratified the CoE Criminal
Law Convention or acceded to it, including Ireland and the United Kingdom. Chart of Signatures and Ratifications.
The Additional Protocol to the CoE Criminal Law Convention was opened for signature on May 5, 2003 and
entered into force on February 1, 2005. Additional Protocol to the Criminal Law Convention on Corruption,
May 15, 2013, CETS No. 191, available at http://conventions.coe.int/Treaty/en/Treaties/Html/191.htm (last visited Oct. 8, 2013); Council of Europe, Additional Protocol to the Criminal Law Convention on Corruption, Chart
of Signatures and Ratifications (“Additional Protocol to the Criminal Law Convention on Corruption, Chart of
Signatures and Ratifications”), http://www.conventions.coe.int/Treaty/Commun/ChercheSig.asp?NT=191&C
M=8&DF=17/09/2013&CL=ENG (last visited Jan. 7, 2014). As of January 1, 2014, 32 countries, including Ireland
and the United Kingdom, had ratified the Additional Protocol to the CoE Convention. Additional Protocol to the
Criminal Law Convention on Corruption, Chart of Signatures and Ratifications.
7
 The African Union Convention on Preventing and Combating Corruption (“AU Convention”) was adopted
and opened for signature in July 2003. African Union Convention on Preventing and Combating Corruption, 43
4
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adopted significant8measures.9 The developments of the 1990s have continued to evolve
to such an extent that it can be said that international norms now prohibit the making of
improper inducements to foreign public officials. Due to its global nature, and the vast
number of ratifications that have already taken place,10 the United Nations Convention
against Corruption (“UN Convention”) removes any question as to prohibitions on improper inducements to foreign public officials being truly international in scope. It can
no longer be said that these prohibitions are limited to the developed world.

b. the focal point of the new international norms
The focal point for efforts to effectuate these new international norms will be the enforcement efforts related to the FCPA, the United Kingdom’s recently enacted Bribery
Act, 2010 (“UK Bribery Act”),11 the other implementing legislation associated with the
OECD Convention and the UN Convention, and the practices of the World Bank.12
Because so much of the underlying principles and practices associated with the new
I.L.M. 1 (2004), available at http://www.africa-union.org/root/au/Documents/Treaties/Text/Convention%20
on%20Combating%20Corruption.pdf (last visited Sept. 17, 2013). It entered into force on August 5, 2006. List
of Countries Which Have Signed, Ratified/Acceded to the African Convention on Preventing and Combating
Corruption (“List of Countries”), http://www.au.int/en/sites/default/files/Corruption.pdf (last visited Jan. 7,
2014). As of January 1, 2014, 34 countries had ratified the AU Convention. List of Countries.
8
 United Nations Convention against Corruption, Oct. 31, 2003, 2349 U.N.T.S. 41, reprinted in 43 I.L.M. 37
(2004). The United Nations Convention against Corruption (“UN Convention”) was adopted in October
of 2003. Id. It entered into force on December 14, 2005. United Nations Treaty Collection, Chapter XVIII
Penal Matters, 14. United Nations Convention against Corruption, http://treaties.un.org/Pages/ViewDetails.
aspx?src=TREATY&mtdsg_no=XVIII-14&chapter=18&lang=en (last visited Jan. 7, 2014). As of January 1,
2014, there were 169 parties to the UN Convention, including Australia, Canada, Ireland, New Zealand, South
Africa, the United Kingdom, and the United States. Id.
9
 In the 1990s the World Bank and the regional development banks, including the African Development
Bank, the Asian Development Bank, the European Bank for Reconstruction and Development, and the
Inter-American Development Bank, began to seriously address the issue of corruption and its relationship to
development in their procurement practices. Stuart H. Deming, The Foreign Corrupt Practices Act
and the New International Norms at 347 (ABA Publishing 2010). “Taking advantage of their virtually
unmatched leverage with borrower governments and multinational corporations, these multilateral lending
institutions now use their procurement practices as a means of deterring corruption. The policies adopted and
enforced by each institution seek to eliminate opportunities for corruption associated with their operations
and to tie their lending to progress in combating corruption.” Id.
10
Supra note 8.
11
Bribery Act, 2010, c. 23 (U.K.).
12
 “As a leader in setting the standard for the regional development banks, the World Bank plays a central role
in putting into practice the underlying principles associated with anti-bribery conventions. It can be expected
to expand its efforts to develop ways to maximize the use of the leverage tied to its procurement and lending
practices to deter improper inducements to foreign officials. No different than the compliance practices and
procedures that have followed from the enforcement of the FCPA, the efforts of the World Bank and regional
development banks are rapidly expanding the universe of entities finding the practical need to implement
and actively enforce effective anti-bribery compliance policies.” Stuart H. Deming, Foreign Corrupt
Practices Act, supra note 9, at 306–307.
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anti-bribery legislation are based on the experience of the United States with the FCPA,
the manner and means by which the FCPA has been interpreted and enforced will continue to play a prominent role in the development of international norms.
Yet, in the near term, the contours of the international norms will be largely fleshed
out by the implementation and enforcement of the domestic legislation associated with
the OECD Convention. This is being readily evidenced by the activity following the
adoption of the UK Bribery Act. The OECD Convention is narrowly tailored to focus
specifically on bribery of foreign public officials in the context of obtaining or retaining
business. Given its narrow focus and its effective follow-up mechanism for ensuring active and uniform enforcement, the OECD Convention has already had a dramatic impact in a relatively short period on the number of countries actively investigating and
prosecuting individuals and entities for improper inducements to foreign public officials.
The body of law associated with the implementation of the OECD Convention will increasingly become a principal resource for defining and providing guidance as to the new
international norms.
In time, the UN Convention will play the central role in the globalization of international legal norms with respect to the bribery of foreign public officials. Initially, the
UN Convention will serve to expand the scope of cooperation and prompt the adoption of domestic legislation in parts of the world less inclined to participate in the other
international anti-bribery conventions.13 “Over time, with the exception of the OECD
Convention, the UN Convention will surpass many of the regional anti-bribery conventions in becoming the focus of developments.”14

c. the oecd convention
The criminalization on an international basis of the bribery of foreign public officials
was, in large part, led by the OECD Working Group on Bribery in International Business
Transactions (“OECD Working Group”). Its work resulted in the adoption in 1994 of
the first multilateral agreement to address the bribery of foreign public officials.15 A year
later, the OECD adopted a Recommendation on the Tax Deductibility of Bribes of

 Historically, bank secrecy laws in many countries also posed a serious impediment. Still another impediment
was the requirement in many jurisdictions that there be dual criminality before evidence or assistance could be
provided. “Directly as a result of these international developments, bank secrecy, dual criminality, and other
impediments to securing evidence and cooperation are being eliminated. Parties to these anti-bribery conventions will also have the opportunity to secure evidence and other assistance to aid their ability to prosecute
individuals and entities subject to their jurisdiction for violations of domestic legislation prohibiting improper
inducements to foreign officials.” Stuart H. Deming, Foreign Corrupt Practices Act, supra note 9,
at 307.
14
Id. at 306.
15
 Recommendation of the Council on the Bribery in International Transactions, OECD/C(94)75/FINAL
(1994).
13
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Foreign Public Officials (“Recommendation on the Tax Deductibility of Bribes”).16
Member countries were called on to eliminate as a business expense the tax deductibility
of bribes paid to foreign public officials.
Later, in adopting a Revised Recommendation of the Council on Combating Bribery
in International Business Transactions (“OECD Revised Recommendation”),17 the
OECD agreed to a firm time frame for developing a multilateral approach to criminalizing the bribery of foreign public officials. But possibly the most important aspect of
the OECD Revised Recommendation was the “Agreed Upon Common Elements of
Criminal Legislation and Related Action” set forth in its Annex. These “common elements” were fundamentally in accord with the basic principles of the anti-bribery provisions of the FCPA. They served as the framework for the uniform autonomous standard
ultimately adopted by the OECD Convention.
A vital component of the OECD Convention is the requirement that parties cooperate with the OECD Working Group in a follow-up program to monitor and to promote full implementation and consistent enforcement of the OECD Convention.18
Much like the OECD’s Financial Action Task Force for money laundering, the follow-up
program calls for a regular review of actions by parties to implement and enforce the
OECD Convention.19 Where meaningful disparities exist between a party’s domestic
legislation and the terms of the OECD Convention, the OECD Working Group has
recommended that parties take remedial measures.20
The United States is no longer the only country that is actively investigating and prosecuting individuals and entities for improper inducements to foreign public officials.
Most of the parties to the OECD Convention have begun investigations, and many have
brought criminal or civil enforcement actions. Given the credible and forceful efforts on
the part of the OECD Working Group, the uniformity and scope of enforcement efforts
of parties to the OECD Convention can be expected to grow.

 Recommendation on the Tax Deductibility of Bribes of Foreign Public Officials, OECD/C(96)27/FINAL
(1996), reprinted in 35 I.L.M. 1311 (1996).
17
 Revised Recommendation of the Council on Combating Bribery in International Business Transactions,
OECD/C(97)123/FINAL (1997), reprinted in 36 I.L.M. 1016 (1997).
18
 OECD Convention, supra note 4, art. 12. Commentaries on the Convention on Combating Bribery of Foreign
Public Officials in International Business Transactions, ¶¶ 34–36, Nov. 21, 1997, OECD Doc. DAFFE/IME/
BR(97)20, reprinted in 37 I.L.M. 1 (1998).
19
Id. ¶ 34.
20
 The country reports identify the disparities and make specific recommendations. See OECD, Country
Reports on the Implementation of the OECD Anti-Bribery Convention, http://www.oecd.org/document/2
4/0,3746,en_2649_37447_1933144_1_1_1_37447,00.html (last visited Jan. 6, 2014). For example, the United
Kingdom was subject to rather severe criticism for its failure to correct the deficiencies in its domestic laws.
See OECD, OECD Group Demands Rapid UK Action to Enact Adequate Anti-Bribery Laws, http://www.
oecd.org/corruption/anti-bribery/oecdgroupdemandsrapidukactiontoenactadequateanti-briberylaws.htm
(last visited Jan. 6, 2014).
16
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d. the oecd convention and common law jurisdictions
The legal regimes adopted and being implemented by parties to the OECD Convention
flow from a common framework. Yet differences remain. Some are significant. Others
are more nuanced in nature. And even when the anti-bribery legal regimes are virtually
identical, the differences can still be significant in the context of an assortment of factors
that are unique to each legal system.
From a compliance perspective, given the extent of their extraterritorial application,
the FCPA and the UK Bribery Act should be a paramount consideration. Yet such a
consideration should not be so narrowly focused. Aside from the similarity of their common law legal traditions, their language, and their cultural traditions, a remarkably close
and interconnected relationship exists in business and trade among the major common
law parties to the OECD Convention. In a host of ways, the common law countries are
bound to one another.
Moreover, as suggested by the OECD Convention and related OECD
Recommendations, enforcement of a single prohibition is not the only means by which
improper inducements to foreign public officials are being deterred. A series of seemingly
collateral legal regimes of a more general nature may also be useful in enhancing the effectiveness of the prohibitions. In many instances, these corresponding legal regimes may
serve as an even more effective means of deterrence. For anyone rendering advice, it is
imperative to understand these corresponding legal regimes.
Yet the manner and degree of actual enforcement may ultimately be the most important factor rather than the strict terms of the anti-bribery legislation and corresponding
legal regimes. It must always be understood that actual enforcement activity may vary over
time. Especially in jurisdictions where the statute of limitations may be easily tolled, or
may not even exist, the vagaries of enforcement activity should not lead to complacency.

e. comparing the anti-bribery legal regimes in common law
jurisdictions
Given the dominant role that the FCPA has placed in the development of this area of law,
the elements of the anti-bribery offense for each country are, in large part, analyzed from
the perspective of the anti-bribery provisions of the FCPA. Each jurisdiction may break
down the elements of its anti-bribery offense in ways that may not directly correspond to
those traditionally applied to the FCPA.
A somewhat similar approach has been taken with respect to corresponding statutes
that may have a bearing on actions a particular jurisdiction may take to enforce its prohibitions on improper inducements to foreign public officials. Often these other statutes,
which do not specifically address the bribery of foreign public officials, prove to be more
daunting and, in many respects, more effective. Although a work of this nature cannot

Overview    7

fully address all of the nuances of what may be described as “collateral” or corresponding
legal regimes, it nonetheless is critical that compliance officials be aware of their potential
application.
Inherent in any comparison of legal regimes are the unstated factors that may serve to
create apparent disparities. At the same time, many of these same unstated factors often
serve to offset what appear to be disparities. Among others, these unstated factors may
be procedural, evidentiary, or even structural in nature. For example, whether and the
degree to which hearsay evidence may be admissible can have significant implications.
Other unstated factors may be more practical in orientation such as resources or the attitude of enforcement officials.
A number of these unstated factors are addressed in the analysis of each jurisdiction.
Most are not. Still others cannot be readily discerned or may emerge from time to time.
Due to the varied and, at times, ephemeral nature of many of these unstated factors, a
special sensitivity is required in taking into account these unstated factors when considering a particular jurisdiction.

1
T he O EC D Co nven ti o n

On November 21, 1997, the OECD, along with a number of nonmember countries,
adopted the OECD Convention.1 It entered into force in 1999.2 As of January 1, 2014, 34
OECD member countries and six nonmember countries—Argentina, Brazil, Bulgaria,
Columbia, Russia, and South Africa—have adopted the OECD Convention.3
1.0 Overview

The OECD Convention requires parties to criminalize the bribery of foreign public
officials and impose sanctions on a comparable basis to domestic bribery.4 It is unique
among the anti-bribery conventions in that it is narrow in focus and premised upon an

1

2

3
4

Convention on Combating Bribery of Foreign Public Officials in International Business Transactions (“OECD
Convention”), Nov. 21, 1997, OECD Doc. DAFFE/IME/BR(97)20, reprinted in 37 I.L.M. 1 (1998).
OECD Convention on Combating Bribery of Foreign Public Officials in International Business Transactions,
Ratification Status, http://www.oecd.org/daf/anti-bribery/antibriberyconventionratification.pdf (last visited
Jan. 3, 2014).
See id.
OECD Convention, supra note 1, art. 1, ¶ 1. “In adopting a Revised Recommendation of the Council of
Combating Bribery in International Business Transactions . . ., the OECD agreed to a firm time-frame for developing a multilateral approach to criminalizing the bribery of foreign officials. [Revised Recommendation
of the Council of Combating Bribery in International Business Transactions, OECD/C(97)123/FINAL
(1997), reprinted in 36 I.L.M. 1016 (1997).] But possibly the most important aspect of the OECD Revised
Recommendation was the ‘Agreed Upon Common Elements of Criminal Legislation and Related Action’ set
forth in its Annex. These ‘common elements’ were fundamentally in accord with the basic principles of the
anti-bribery provisions of the FCPA. They served as the frame-work for the uniform autonomous standard
ultimately adopted by the OECD Convention.” Stuart H. Deming, The Foreign Corrupt Practices
Act and the New International Norms at 309 (ABA Publishing 2010).
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autonomous, agreed-upon standard not requiring proof of the law of the foreign public official’s country.5 The OECD Convention “seeks to assure a functional equivalence
among the measures by the Parties to sanction bribery of foreign public officials, without
requiring uniformity or changes in fundamental principles of a Party’s legal system.”6
The OECD Convention focuses on active bribery, the so-called “supply” side of
bribery.7 It applies only to the bribery of foreign public officials. It does not apply to what
is often referred to as private bribery where improper inducements are prohibited regardless of whether the person being improperly induced is a public official.8 The OECD
Convention’s other vital components are the obligations placed upon parties to cooperate in the investigation and enforcement of anti-bribery laws.9
1.1 The Anti-Bribery Provisions

The OECD Convention provides, in pertinent part, as follows:
Each Party shall take such measures as may be necessary to establish that it is a criminal
offence under its law for any person intentionally to offer, promise or give any undue
pecuniary or other advantage, whether directly or through intermediaries, to a foreign
public official, for that official or for a third party, in order that the official act or refrain
from acting in relation to the performance of official duties, in order to obtain or retain
business or other improper advantage in the conduct of international business.10

Commentaries on the Convention on Combating Bribery of Foreign Public Officials in International Business
Transactions (“OECD Commentaries”), ¶ 3, Nov. 21, 1997, OECD Doc. DAFFE/IME/BR(97)20, reprinted in
37 I.L.M. 1 (1998). “[P]roof of the law of the particular official’s country” is not required. Id.
6
Id. ¶ 2.
7
Id. ¶ 3.
8
In some jurisdictions, “private bribery” is often referred to as “commercial bribery.”
9
OECD Convention, supra note 1, art. 9. Each party is required to cooperate with each other to the fullest extent
possible in providing “prompt and effective legal assistance” with respect to the criminal investigations and
proceedings, and non-criminal proceedings against a legal person. Id. art. 9, ¶ 1. Where dual criminality is required for the provision of mutual legal assistance, dual criminality is deemed to exist as if the offense for which
assistance is sought is within the scope of the OECD Convention. Id. art. 9, ¶ 2. A party shall not decline to
provide mutual legal assistance on grounds of bank secrecy. Id. art. 9, ¶ 3. Where more than one party has jurisdiction, the parties involved shall, at the request of one of them, consult to determine the most appropriate
jurisdiction for prosecution. Id. art. 4, ¶ 3.
Parties to the OECD Convention are required to include bribery of a foreign public official as an extraditable offense under their laws and the treaties between them. Id. art. 10, ¶ 1. When a party which cannot extradite
without an extradition treaty receives a request for extradition from a party with which it has no extradition
treaty, it “may consider the [OECD] Convention to be the legal basis for extradition in respect of the offence
of bribery of a foreign public official.” Id. art. 10, ¶ 2. Parties are required to ensure that they can either extradite
their nationals or prosecute them for the bribery of a foreign public official. Id. art. 10, ¶ 3. Where extradition
is declined because a person is a party’s national, the party must submit the case to its prosecutorial authorities.
Id. “Where a [p]arty makes extradition conditional on the existence of dual criminality, it shall be deemed” to
exist as long as the offense for which it is sought is within the scope of the [OECD] Convention. Id. art. 10, ¶ 4.
10
Id. art. 1, ¶ 1.
5
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1.2 Jurisdiction

Whether based on principles of nationality or territorial jurisdiction, each party is to
apply its law extraterritorially in accordance with the legal principles recognized by its
legal system.11 The result that follows is that to the extent that a party to the OECD
Convention applies its laws extraterritorially to other violations of its laws, the same principles are to be applied to its prohibition of the bribery of foreign public officials.
Generally, no fundamental change in a party’s basis for exercising extraterritorial jurisdiction is expected. Nevertheless, each party to the OECD Convention is required “to
review whether its current basis for jurisdiction is effective in the fight against the bribery
of foreign public officials and, if it is not, shall take remedial measures.”12
1.2.1 Territorial Jurisdiction
Each party to the OECD Convention is required to establish jurisdiction over offenses
that are committed in whole or in part by “any person” acting within a party’s territory.13
This means that, regardless of citizenship, any individual or entity acting within a party’s
territory will be subject to its anti-bribery prohibitions.
For the prohibition to apply on an extraterritorial basis where the offense is committed
only in part within a party’s jurisdiction, “[a]n extensive physical connection to the
bribery act” is not required for jurisdiction to be asserted.14 The OECD Commentaries
and the positions taken by the OECD Working Group on Bribery in International
Transactions (“OECD Working Group”) suggest that extraterritorial jurisdiction is to be
applied in an expansive manner where a party relies solely upon territorial principles to
exercise extraterritorial jurisdiction.15
1.2.2 Nationality Jurisdiction
“Each party [to the OECD Convention] which has jurisdiction to prosecute its nationals
for offences committed abroad shall take such measures as may be necessary to establish
See id. art. 4, ¶ 2; OECD Commentaries, supra note 5, ¶ 26.
OECD Convention, supra note 1, art. 4, ¶ 4.
13
Id. art. 4, ¶ 1.
14
OECD Commentaries, supra note 5, ¶ 1.
15
In the OECD Working Group on Bribery in International Transactions’ (“OECD Working Group”) review
of Canada’s implementation of the OECD Convention, continuing concern was raised as to whether the
extraterritorial jurisdiction under Canadian law was “broad enough to enable the effective application of
the offence under [Canada’s Corruption of Foreign Public Officials Act].” OECD Directorate for Financial
and Enterprise Affairs, Working Group on Bribery in International Business Transactions, Canada: Phase 3
Report on the Application of the Convention on Combating Bribery of Foreign Public Officials in International
Business Transactions and the 2009 Revised Recommendation on Combating Bribery in International Business
Transactions (“Canada Phase 3 Report”), ¶ 121, http://www.oecd.org/daf/anti-bribery/anti-briberyconvention/
Canadaphase3reportEN.pdf (last visited Jan. 3, 2014).
11
12
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its jurisdiction to do so in respect of the bribery of a foreign public official” consistent
with its principles of applying nationality jurisdiction.16 In other words, “[n]ationality
jurisdiction is to be established according to the general principles and conditions in the
legal system of each Party.”17
1.3 Elements of the Offense

The OECD Convention “establishes a standard to be met by Parties, but does not require
them to utilize its precise terms in defining the offence under their domestic laws.”18 “A
Party may use various approaches to fulfill its obligations, provided that conviction of a
person for the offense does not require proof of elements beyond those which would be
required to be proved if the offence were defined as in [the OECD Convention].”19
1.3.1 Any Person
The basic terms of the OECD Convention specifically provide for its prohibition to
apply to “any person.”20 No limitation is placed on the extent of application of the prohibition under the OECD Convention.
1.3.1.1 Juridical Entities
Each party to the OECD Convention is required to “take such measures as may be necessary, in accordance with its legal principles, to establish the liability of legal persons for
the bribery of a foreign public official.”21 The liability of legal persons need not be made
criminal if, under the legal system of a party, legal entities are not otherwise subject to
criminal liability. But if a party’s legal system does not provide for criminal sanctions
against entities, then “effective, proportionate and dissuasive” noncriminal penalties,
such as monetary sanctions, must be applied.22
OECD Convention, supra note 1, art. 4, ¶ 2.
OECD Commentaries, supra note 5, ¶ 26. “These principles deal with such matters as dual criminality. However,
the requirement of dual criminality should be deemed to be met if the act is unlawful where it occurred, even
if under a different criminal statute. For countries which apply nationality jurisdiction only to certain types of
offences, the reference to ‘principles’ includes the principles upon which such selection is based.” Id.
18
Id. ¶ 3.
19
Id. “For example, a statute prohibiting the bribery of agents generally which does not specifically address
bribery of a foreign public official, and a statute specifically limited to this case, could both comply with this
Article. Similarly, a statute which defined the offence in terms of payments ‘to induce a breach of the official’s
duty’ could meet the standard provided that it was understood that every public official had a duty to exercise
judgment or discretion impartially and this was an ‘autonomous’ definition not requiring proof of the law of
the particular official’s country.” Id.
20
OECD Convention, supra note 1, art. 1, ¶ 1.
21
Id. art. 2.
22
Id. art. 3, ¶ 2.
16
17
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1.3.1.2 Standard of Liability for Juridical Entities
When considering the culpability of legal entities under the OECD Convention, an important factor is how knowledge on the part of an entity is determined. No autonomous
standard was created by the OECD Convention. Due to the absence of a specific standard, what is required to establish knowledge and intent on the part of a legal entity will
depend upon the legal principles of each party to the OECD Convention.23
1.3.2 Intentionally
The OECD Convention’s anti-bribery offense is made an “intent” crime.24 The specific
terms of the prohibition apply to “any person intentionally to offer, promise or give . . . .”25
1.3.3 Offer, Promise, or Give
The OECD Convention’s prohibition is not limited to an actual payment of a bribe. It
can include other forms of inducements that fall short of an actual payment being made.
Its very terms expressly include references to offers or promises as being prohibited. The
essence of each of these terms—offer and promise—is indicative of a broad prohibition
on any form of improper inducements.
1.3.3.1 Whether Indirectly or through Intermediaries
The OECD Convention covers indirect as well as direct payments to foreign public officials.26 It does not matter “whether the offer or promise is made or the pecuniary or other
advantage is given on that person’s own behalf or on behalf of any other natural person
or legal entity.”27
1.3.3.2 Attempt
Attempts to bribe a foreign public official are to be criminalized under the OECD
Convention to the same extent as they are criminalized by a party with respect to its own
domestic public officials.28 If an attempt or similar acts that do not lead to further action
“The disparity in the application of legal principles among the parties to the establishment of the requisite
knowledge on the part of a legal entity has the prospect of leading to rather dramatic differences in outcomes.”
Stuart H. Deming, Foreign Corrupt Practices Act, supra note 4, at 314. “This, in turn, has collateral
consequences in other contexts such as debarment under domestic law or ineligibility or debarment in other
settings like the multilateral lending institutions.” Id.
24
OECD Convention, supra note 1, art. 1, ¶ 1.
25
Id. (emphasis added).
26
Id. art.1, ¶ 1.
27
OECD Commentaries, supra note 5, ¶ 6.
28
OECD Convention, supra note 1, art. 1, ¶ 2.
23
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are not punishable under a party’s legal system, “then the Party would not be required to
make it punishable with respect to bribery of a foreign public official.”29
1.3.3.3 Complicit Conduct
Parties to the OECD Convention are required to establish as a criminal offense the
“complicity in, including incitement, aiding and abetting, or authorisation of an act of
bribery of a foreign public official.”30 “[I]f authorisation, incitement, or one of the other
listed acts, which does not lead to further action, is not itself punishable under a Party’s
legal system, then the Party would not be required to make it punishable with respect to
bribery of a foreign public official.”31
1.3.3.4 Conspiracy
Parties to the OECD Convention are required to criminalize conspiracies to bribe a
foreign public official to the same extent as they are criminalized with respect to their
domestic officials.32 Like attempt, if conspiracy or similar acts “which do not lead to
further action, is not itself punishable under a Party’s legal system, then the Party
would not be required to make it punishable with respect to bribery of a foreign public
official.”33
1.3.4 Any Undue Pecuniary or Other Advantage
Transfers of value other than pecuniary payments are prohibited under the OECD
Convention.34 No safe harbor for a de minimis amount is provided. It is “an offence irrespective of, inter alia, the value of the advantage, its results, perceptions of local custom,
the toleration of such payments by local authorities, or the alleged necessity of the payment in order to obtain or retain business or other improper advantage.”35
1.3.5 Foreign Public Official
Officials of any branch of government, legislative, administrative, or judicial, are covered
by the OECD Convention.36 This includes part-time or officials, private individuals

OECD Commentaries, supra note 5, ¶ 11.
OECD Convention, supra note 1, art. 1, ¶ 2.
31
OECD Commentaries, supra note 5, ¶ 11.
32
OECD Convention, supra note 1, art. 1, ¶ 2.
33
OECD Commentaries, supra note 5, ¶ 11.
34
OECD Convention, supra note 1, art 1, ¶ 1.
35
OECD Commentaries, supra note 5, ¶ 7.
36
OECD Convention, supra note 1, art. 1, ¶ 4.
29
30
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carrying out official functions, and officials of parastatals.37 It also includes “all levels and
subdivisions of government, from national to local.”38
Individuals who may not be considered public officials under the law of the country
where the inducement is directed can still be treated as public officials under the terms of
the OECD Convention.39 A “public official” under the OECD Convention is any person
exercising a public function.40 A “public function” is any activity in the public interest delegated by a foreign country, such as a delegated task connected to public procurement.41
“In special circumstances, public authority may in fact be held by persons . . . not formally designated as public officials.”42 This could include, for example, political party
officials in single-party states.43 “Such persons, through their de facto performance of a
public function, may, under the legal principles of some countries, be considered to be
foreign public officials.”44
1.3.5.1 Parastatals
Inducements to officials of a public enterprise, parastatal, or other government instrumentalities are covered by the OECD Convention.45 A “public enterprise” or parastatal
“is any enterprise, regardless of its legal form, over which a government, or governments, may, directly or indirectly, exercise a dominant influence.”46 State ownership or
control includes traditional indicia of control such as majority stock ownership, majority of directors, or appointment of a majority of members to the administrative body of
an entity.47 Privately held companies can, under the terms of the OECD Convention,
be treated as parastatals if they carry out public functions or receive government
subsidies.48
Yet not all parastatals necessarily carry out a public function. In relatively rare circumstances, parastatals that operate “on a normal commercial basis in the relevant market,
i.e., on a basis which is substantially equivalent to that of a private enterprise, without

Id.; OECD Commentaries, supra note 5, ¶¶ 12, 15–16. “Parastatal” is a term used throughout to refer to entities that are government owned or government controlled or otherwise subject to a dominant government
influence.
38
OECD Convention, supra note 1, art. 1, ¶ 4(b). “ ‘Foreign country’ is not limited to states, but includes any
organized foreign area or entity, such as an autonomous territory or a separate customs territory.” OECD
Commentaries, supra note 5, ¶ 18.
39
OECD Commentaries, supra note 5, ¶ 16.
40
OECD Convention, supra note 1, art. 1, ¶ 4.
41
OECD Commentaries, supra note 5, ¶ 12.
42
Id. ¶ 16.
43
Id.
44
Id. (emphasis in original).
45
OECD Convention, supra note 1, art. 1, ¶ 4.
46
OECD Commentaries, supra note 5, ¶ 14.
47
Id.
48
Id. ¶ 15.
37
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preferential subsidies or other privileges” may not be carrying out a public function.49 In
those circumstances, an official of the parastatal may not be a public official according to
the Commentaries to the OECD Convention.50
1.3.5.2 Public International Organizations
Under the OECD Convention, “foreign public official” means “any official or agent of a
public international organisation.”51 A “ ‘public international organisation’ includes any
international organisation formed by states, governments, or other public international
organisations, whatever the form of organisation and scope of competence, including, for
example, a regional economic integration organisation such as the European Communities.”52
1.3.5.3 Political Party, Political Party Official, or Candidate for Public Office
Inducements to political parties, political party officials, or candidates for public office
are not specifically prohibited by the OECD Convention.53
1.3.6 In Order That the Official Act or Refrain from Acting in
Relation to the Performance of Official Duties
The precise terms of the prohibition relate to inducements that seek to cause an official
to act in a desired way with respect to performing his or her official duties. In addition
to prompting an affirmative act, it includes situations where a public official is prompted
not to act as he or she may be required to do.
The prohibition also extends to situations where a foreign public official takes action
outside of his or her area of competence. For example, he or she might be induced to
influence another official. It would include a situation “where an executive of a company
gives a bribe to a senior official of a government, in order that this official use his office—
though acting outside his competence—to make another official award a contract to that
company.”54

Id.
Id.
51
OECD Convention, supra note 1, ¶ 4(a).
52
OECD Commentaries, supra note 5, ¶ 17.
53
See id. ¶ 10. However, negotiators of the OECD Convention agreed to an accelerated work plan to address several outstanding issues, including acts of bribery relating to foreign political parties and candidates for public
office. Cf. id. ¶ 10. Depending upon the legal system for some parties to the OECD Convention, the prohibitions may also apply to inducements to a person in anticipation of becoming a public official. Id.
The prohibitions may apply in certain situations where political parties serve as intermediaries for inducements made to foreign public officials or where the officials of political parties are the ultimate recipients of
inducements directed to them by public officials. For some parties to the OECD Convention, these types of
inducements may already be covered through prohibitions on trading in influence.
54
Id. ¶ 19.
49
50
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1.3.7 In Order to Obtain or Retain Business or Other Improper
Advantage
The conduct prohibited by the OECD Convention covers inducements to obtain or
retain business as well as inducements to secure any “other improper advantage in the
conduct of international business.”55 The prohibitions extend to a wide range of government activities including, for example, procurements,56 licenses, permits,57 exemptions,
and incentives.
“ ‘Other improper advantage’ refers to something to which the entity concerned was
not clearly entitled, for example, an operating permit for a factory which fails to meet the
statutory requirements.”58 The OECD Working Group has asserted that the prohibition
under the OECD Convention “applies to bribery in the conduct of all international business, not just business ‘for profit’. ”59 Moreover, the OECD Working Group has further
asserted that the OECD “Convention does not limit its scope to transactions that are
profitable, and specifically includes benefits to the briber other than pecuniary gain.”60
1.4 Defenses

1.4.1 Statute of Limitations
The OECD Convention requires that any statute of limitation with respect to the bribery
of a foreign public official provide for “an adequate period of time for the investigation
and prosecution” of the offense.61
1.4.2 Local Written Law
The Commentaries to the OECD Convention state that it is not an offense under the
OECD Convention if the written law of the foreign official’s country permits or requires
the advantage given to the official.62 Written law can include case law.63 The test is whether
the advantage—not the influence on the official—is permitted or required by the written law. The focus is on the law of the foreign public official’s country and not that of the
inducer’s country.
OECD Convention, supra note 1, art 1, ¶ 1.
E.g., OECD Commentaries, supra note 5, ¶ 4.
57
E.g., id. ¶ 5.
58
Id.
59
Canada Phase 3 Report, supra note 15, at 4.
60
Id. ¶ 21. Although an organization may not be “set up to make a profit for [itself ], [it] still might bribe in order
to secure business, including state owned and controlled enterprises.” Id.
61
OECD Convention, supra note 1, art. 6.
62
OECD Commentaries, supra note 5, ¶ 8.
63
Id.
55
56
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1.4.3 Bona Fide and Reasonable Business Expenditures
No specific provision of the OECD Convention addresses legitimate payments to foreign public officials. These payments are often referred to as bona fide and reasonable
expenditures. Arguably, the issue of bona fide and reasonable expenditures is addressed
implicitly by consideration of the elements of the offense. In particular, what precisely is
intended bears directly on the issue of whether payments to foreign public officials constitute permissible bona fide and reasonable business expenditures.
1.4.4 Facilitation Payments
“Small ‘facilitation’ payments do not constitute payments made ‘to obtain or retain business or other improper advantage’ within the meaning” of the OECD Convention.64
They do not constitute an offense under the autonomous standard of the OECD
Convention.65 Nevertheless, facilitation payments “such as issuing licenses or permits, are
generally illegal in the foreign country concerned.”66
1.4.5 Duress
The provisions of the OECD Convention do not directly address traditional defenses
that are common to most legal systems. For example, in most common law jurisdictions,
depending upon the circumstances, affirmative defenses relating to duress or necessity
may be invoked. Given that the OECD Convention seeks to avoid requiring “changes in
fundamental principles of a Party’s legal system,”67 traditional defenses associated with a
party’s legal system remain unaltered and thereby may be invoked.
1.5 Sanctions

1.5.1 Criminal Sanctions
The OECD Convention calls for parties to impose criminal penalties on violators comparable to those applicable to public officials in their respective jurisdictions.68 They must
be “effective, proportionate and dissuasive criminal penalties” comparable to those applicable to bribery of a party’s own domestic officials.69 The OECD Convention also

Id. ¶ 9. Facilitation payments are also often referred to as “expediting payments” or “grease payments.”
Id.
66
Id.
67
Id. ¶ 2.
68
OECD Convention, supra note 1, art. 3, ¶ 1.
69
Id.
64
65
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mandates that for a natural person, criminal penalties must include the “deprivation of
liberty” sufficient to enable mutual legal assistance and extradition.70
1.5.2 Additional Civil or Administrative Sanctions
If a party’s legal system does not provide for criminal sanctions against entities, then
“effective, proportionate and dissuasive” noncriminal penalties, such as monetary
sanctions, must be applied.71 Parties are also required to institute measures that would
permit the confiscation or forfeiture of an improper payment as well as the proceeds of an
improper inducement.72 The proceeds can include the profits and other benefits derived
by the individual or entity making the improper inducement.73
Parties to the OECD Convention are required to “consider the imposition of additional civil or administrative sanctions upon a person subject to sanctions for the bribery
of a foreign public official.”74 “Among the civil or administrative sanctions, other than
non-criminal fines, which might be imposed upon legal persons for an act of bribery of
a foreign public official are: exclusion from entitlement to public benefits or aid; temporary or permanent disqualification from participation in public procurement or from the
practice of other commercial activities; placing under judicial supervision; and a judicial
winding-up order.”75
1.6 Money Laundering

“[W]here a Party has made bribery of a domestic public official a predicate offence for
the application of money laundering legislation,” the OECD Convention requires that
“it must do so on the same terms for bribery of a foreign public official, without regard to
the place where the bribery occurred.”76 “ ‘[B]ribery of its own public official’ is intended
broadly, so that bribery of a foreign public official is to be made a predicate offence for
money laundering legislation on the same terms, when a Party has made either active or
passive bribery of its own public official such an offence. When a Party has made only passive
bribery of its own public officials a predicate offence for money laundering purposes, [the
OECD Convention] requires that the laundering of the bribe payments be subject to money
laundering legislation.”77

Id.
Id. art. 3, ¶ 2.
72
Id. art. 3, ¶ 3; OECD Commentaries, supra note 5, ¶ 22.
73
Id. ¶ 21.
74
OECD Convention, supra note 1, art. 3, ¶ 4.
75
OECD Commentaries, supra note 5, ¶ 24.
76
OECD Convention, supra note 1, art. 7.
77
OECD Commentaries, supra note 5, ¶ 28.
70
71
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1.7 Tax Deductibility

The OECD Convention does not address the tax deductibility of bribes. However, prior
to the adoption of the OECD Convention, the OECD adopted a Recommendation on
the Tax Deductibility of Bribes of Foreign Public Officials (“Recommendation of the Tax
Deductibility of Bribes”), which called on member countries to eliminate as a business
expense the tax deductibility of bribes paid to foreign public officials.78 In conjunction with
the OECD Convention, compliance with the Recommendation on the Tax Deductibility
of Bribes is required by parties to the OECD Convention.79
1.8 Accounting and Record-Keeping

Within the framework of their existing laws and regulations, parties are required by
the OECD Convention to take necessary measures to prohibit the establishment of
off-the-books accounts and similar practices used to conceal the making of improper
inducements to foreign public officials.80 However, no change in their domestic law is required with respect to the scope of their accounting and record-keeping practices.81 As a
result, no expansion is required in the scope of individuals or entities subject to such laws
and regulations.

Recommendation on the Tax Deductibility of Bribes of Foreign Public Officials, OECD/C(96)27/FINAL
(1996), reprinted in 35 I.L.M. 1311 (1996).
79
E.g., OECD Working Group on Bribery: Annual Report on Activities Undertaken in 2012, at 6, http://www.
oecd.org/daf/anti-bribery/AntiBriberyAnnRep2012.pdf (last visited Sept. 17, 2013).
80
OECD Convention, supra note 1, art. 8. In the Revised Recommendation of the Council of Combating Bribery
in International Business Transactions (“Revised Recommendation”), at pt. X, OECD/C(97)123/FINAL
(1997), reprinted in 36 I.L.M. 1016 (1997), the OECD called for parties to the OECD Convention to take affirmative steps to enhance their accounting and record-keeping practices so as to prevent and detect the bribery
of foreign public officials.
81
This means, for example, that for the United States, the accounting and record-keeping provisions of the
FCPA, 18 U.S.C. §§ 78m; 78ff (2014), will continue to apply only to “issuers.” However,
78

[o]ne immediate consequence of the implementation of the [OECD Convention] by the Parties
will be that companies which are required to issue financial statements disclosing their material
contingent liabilities will need to take into account the full potential liabilities under [the OECD]
Convention, in particular its Article 3 and 8, as well as other losses which might flow from conviction
of the company or its agents for bribery. This also has implications for the execution of professional
responsibilities of auditors regarding indications of bribery of foreign public officials. In addition, the
accounting offences referred to in Article 8 will generally occur in the company’s home country, when
the bribery offence itself may have been committed in another country, and this can fill gaps in the
effective reach of the [OECD] Convention.
OECD Commentaries, supra note 5, ¶ 29.
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The OECD Convention does not contain the expansive series of accounting and
record-keeping procedures called for in the OECD Revised Recommendation.82 The
latter procedures, oriented to deterring corrupt practices, would include heightened
accounting requirements, independent external audits, and the imposition of internal
controls. These are subject to “follow-up in the OECD Working Group on Bribery in
International Business Transactions.”83

82
83

Revised Recommendation, supra note 80, pt. V.
OECD Commentaries, supra note 5, ¶ 29.

2
Au s tr a li a

Australia signed the OECD Convention on December 7, 1998, and deposited
its instrument of ratification on October 18, 1999.1 The legislation implementing the
OECD Convention went into effect on December 18, 1999.2 Later, Australia signed the
UN Convention on December 9, 2003, and deposited its instrument of ratification on
December 7, 2005.3
2.0 Overview

Australia chose to implement the OECD Convention by amending the Criminal Code
Act 1995 (“Australia’s Criminal Code”) to codify the offense of bribing a foreign public
official, to include relevant definitions, and to make the offense subject to territorial and
nationality jurisdiction.4 Other existing laws contained provisions relevant to the other

1

2
3

4

Convention on Combating Bribery of Foreign Public Officials in International Business Transactions (“OECD
Convention”), OECD Doc. DAFFE/IME/BR(97)20, Nov. 21, 1997, reprinted in 37 I.L.M. 1 (1998).
Id.
United Nations Treaty Collection, Status of Treaties, Ch. XVIII, United Nations Convention against Corruption,
http://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XVIII-14&chapter=18&lang=en
(last visited Oct. 8, 2013). No reservations or declarations were associated with Australia’s ratification of the
UN Convention. Id.
Criminal Code Act 1995 (“Criminal Code Act”) (Cth), sch.—The Criminal Code (“Australian Criminal
Code”), ss. 70.1, 70.2, 70.5 (Austl.).
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obligations under the OECD Convention.5 No further modifications to Australian law
were needed in order to ratify and implement the UN Convention.6
In situations where a foreign public official is in Australia and someone seeks to improperly influence that official, other laws in Australia, in addition to the specific offense of
bribing a foreign public official, may apply.7 In particular, state offenses, known as secret
commission offenses, may be applicable in Australian states.8 They apply to the making of
payments or other inducements for the purpose of improperly influencing individuals in
the private or public sector.9
2.1 The Anti-Bribery Legislation

The Australian offense for bribing a foreign public official provides, in pertinent part, as
follows:
(1) A person is guilty of an offence if:
(a) the person:
(i) provides a benefit to another person; or
(ii) causes a benefit to be provided to another person; or
5

6

7

The other existing laws included the Proceeds of Crime Act 1987 (Cth) (Austl.), the Mutual Assistance in
Criminal Matters Act 1987 (Cth) (Austl.), the Extradition Act 1988 (Cth) (Austl.), and the Corporations Act
2001 (“Corporations Act”) (Cth) (Austl.).
Australian Parliament, Joint Standing Committee on Treaties, Report 66 Review of
Treaties Tabled December 7, 2004 (4), March 15 and May 11, 2005 Tabled on August 17, 2005,
at 14–15, available at http://www.aph.gov.au/parliamentary_business/committees/house_of_representatives_
committees?url=jsct/11may2005/report.htm (last visited Dec. 4, 2013). “The only domestic change that [was]
necessary to implement [the UN Convention] was to make regulations under the Mutual Assistance in Criminal
Matters Act 1987 (Cth) and under the Extradition Act 1988 (Cth). These regulations give effect to the extradition and mutual assistance obligations in [the UN Convention].” Letter from Christopher Ellison, Minister for
Justice and Customs, to Dr. Andrew Southcott, MP, Chair, House of Representatives Joint Standing Committee
on Treaties (Nov. 30, 2005) (Cth) (Austl.) (emphasis in original), http://www.aph.gov.au/parliamentary_business/committees/house_of_representatives_committees?url=jsct/governmentresponses/66th.pdf.
OECD Directorate for Financial and Enterprise Affairs, Working Group on Bribery in International
Business Transactions, Australia—Phase 1: Review of Implementation of the OECD Anti-Bribery Convention
(“Australia Phase 1 Report”), pt. A ( June 29, 2000), http://www.oecd.org/infobycountry/0,3380,en_
2649_34855_1_70249_119663_1_37447,00.html (last visited Sept. 17, 2013).
Section 70.6 of the Criminal Code clarifies that an offense may be prosecuted under State legislation, provided that the relevant law is not excluded or limited by the Commonwealth legislation. However, most
prosecutions for the bribery of foreign public officials are expected to be instituted under the Criminal Code.

8

9

Id.
Id. See Crimes Act 1900 (“New South Wales Crimes Act”), s. 249B(2) (NSW); Criminal Code (“Queensland
Criminal Code”), s. 442BA (Qld); Criminal Law Act 1935 (“SA Criminal Law Act”), s. 150 (SA); Criminal Code
Act 1924 (“Tasmania Criminal Code Act”), s. 266(1) (Tas); Crimes Act 1958 (“Victoria Crimes Act”), s. 176(b) (Vic);
Criminal Code Act Compilation Act 1913, sch.—The Criminal Code (“WA Criminal Code Act”), s. 530 (WA).
Australia Phase 1 Report, supra note 7, pt. A. Except for their jurisdictional reach, Australia’s state secret commission offenses are similar to Canada’s secret commissions offense, infra at 48–51, see also infra at 52–59, New
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(iii)	offers to provide, or promises to provide, a benefit to another
person; or
(iv)	causes an offer of the provision of a benefit, or a promise of the
provision of a benefit, to be made to another person; and
(b) the benefit is not legitimately due to the other person; and
(c) the first-mentioned person does so with the intention of influencing a
foreign public official (who may be the other person) in the exercise of the
official’s duties as a foreign public official in order to:
(i)	obtain or retain business; or
(ii)	obtain or retain a business advantage that is not legitimately due to
the recipient, or intended recipient, of the business advantage (who
may be the first-mentioned person).
The state secret commission offenses, which include New South Wales,10 Queensland,11
South Australia,12 Tasmania,13 Victoria,14 and Western Australia,15 vary in terms of the
precise language. However, in concept, a breach of a duty to another, particularly in the
employment or business context, is the basis for a violation.

Zealand’s secret commissions offense, infra at 85, 87–96, section 1 of the Bribery Act, 2010 (“UK Bribery Act”),
c. 23 (U.K.), infra at 127, see also infra at 130–40, and the state commercial and private bribery statutes in the
United States. See infra at 196, note 131.
10
The New South Wales Crimes Act, supra note 8, s. 249(b)(2), provides, in pertinent part, that “[i]f any person corruptly gives or offers to give to any agent, or to any other person with the consent or at the request of any agent,
any benefit: (a) as an inducement or reward for or otherwise on account of the agent’s: (i) doing or not doing
something, or having done or not having done something, or (ii) showing or not showing, or having shown or not
having shown, favour or disfavour to any person, in relation to the affairs or business of the agent’s principal,  . . .  .”
11
The Queensland Criminal Code, supra note 8, s. 443BA, provides, in pertinent part, that “[a]ny person who
corruptly gives or offers to any agent any valuable consideration—(a) as an inducement or reward for or otherwise on account of the agent doing or forbearing to do, or having done or forborne to do, any act in relation to
his or her principal’s affairs or business  . . .  .”
12
The SA Criminal Law Act, supra note 8, s. 150(2), provides, in pertinent part, that “[a]person bribes a fiduciary
to exercise an unlawful bias if the person—(a) gives or offers to give a benefit intending that the fiduciary will,
in return for the benefit, exercise a fiduciary function in a particular way; and (b) knows or believes that the fiduciary will not make an appropriate disclosure of the benefit or expected benefit to the principal or is reckless
as to whether or not the fiduciary will make such a disclosure  . . .  .”
13
The Tasmania Criminal Code Act, supra note 8, s. 266(1), provides, in pertinent part, that “[a]ny person who—
(a) corruptly gives or agrees to give, or offers to an agent, or to any other person on his behalf;  . . .  any gift or
consideration as an inducement or reward for doing or forbearing to do, or for having done or forborne to do,
any act in relation to the principal’s affairs or business, or for showing or forbearing to show favour or disfavour
to any person in relation to the same,  . . .  .”
14
The Victoria Crimes Act, supra note 8, s. 176(b)(2), provides, in pertinent part, that “[w]hosoever corruptly
gives or offers to any agent any valuable consideration—(a) as an inducement or reward for or otherwise on account of doing or forbearing to do or having done or forborne to do any act in relation to his principal’s affairs
or business; or (b) the receipt or any expectation of which would in any way tend to influence him to show or
to forbear to show favour or disfavour to any person in relation to his principal’s affairs or business  . . .  .”
15
The WA Criminal Code Act, supra note 8, s. 530, provides, in pertinent part, “[i]f any person corruptly gives or
offers to any agent any valuable consideration—(a) as an inducement or reward for, or otherwise on account
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2.2 Jurisdiction

2.2.1 Territorial Jurisdiction
Any individual or entity that commits the offense “wholly or partly” within Australia
can be prosecuted in Australia.16 This includes every external Territory of Australia and
not just Christmas Island Land and the Territory of Cocos (Keeling) Islands.17 The
Australian Criminal Code, including the prohibitions on the bribery of foreign public
officials, “applies to every external Territory of Australia.”18 “[R]esources installations
that become attached to, or that are attached to, the Australian seabed and sea installations that become installed in, or that are installed in, an adjacent area or a coastal area”
are to be considered part of and within Australia.19
Territorial jurisdiction also extends to situations where the offense is committed “wholly
or partly on board an Australian aircraft or an Australian ship.”20 What constitutes an
“Australian aircraft” or “Australian ship” is to be given the “widest possible meaning.”21
The state secret commission offenses in Australia are premised upon principles of territorial jurisdiction. But the territory is limited to that of the particular state and not of
Australia as a whole. Nonetheless, if the improper inducement is procured from the state,
if any part of the offense is committed within the state, or if the violation causes an act or
omission within the state, territorial jurisdiction may exist.22

of, doing or forbearing to do or having done or forborne to do any act in relation to his principal’s affairs or
business; or (b) the receipt or any expectation of which would in any way tend to influence him to show or
forbear to show favour or disfavour to any person in relation to his principal’s affairs or business  . . .  .”
16
Australian Criminal Code, supra note 4, s. 70.5(1)(a)(i).
17
Id. s. 3A; Criminal Code Amendment (Bribery of Foreign Public Officials) Bill 1999, Explanatory
Memorandum (“Australian Explanatory Memorandum”) (Cth), para. 6 (Austl.).
18
Id. The inclusion of clause 3A in the Criminal Code Act 1995 was “necessary to ensure that Australia’s Territories
are not treated as foreign countries for purposes of [its] Criminal Code.” Id. (emphasis in original).
19
Id. para. 7.
20
Australian Criminal Code, supra note 4, s. 70.5(1)(a)(ii).
21
Australian Explanatory Memorandum, supra note 17, para. 54. “Australian aircraft” means: “(a) an aircraft registered, or required to be registered, under the Civil Aviation Regulations as an Australian aircraft; (b) an aircraft
(other than a defence aircraft) that is owned by, or in the possession or control of, a Commonwealth entity;
or (c) defence aircraft.” Criminal Code Act, supra note 4, Dictionary (“Australian aircraft”). “Australian ship”
means: “(a) a ship registered, or required to be registered, under the Shipping Registration Act 1981; or (b) an
unregistered ship that has Australian nationality; or (c) a defence ship.” Id., Dictionary (“Australian ship”)
(emphasis in original). “Defence aircraft” means “an aircraft of any part of the Australian Defence Force, and
includes an aircraft that is being commanded or piloted by a member of that Force in the course of his or her
duties as such a member.” Id., Dictionary (“Defence aircraft”). “Defence ship” means “a ship of any part of the
Australian Defence Force, and includes a ship that is being operated or commanded by a member of that Force
in the course of his or her duties as such a member.” Id., Dictionary (“Defence ship”).
22
See New South Wales Crimes Act, supra note 8, s. 10C; Queensland Criminal Code, supra note 8, s. 14; SA
Criminal Law Act, supra note 8, s. 5G; Tasmania Criminal Code, supra note 8, s. 9; Victoria Crimes Act, supra
note 8, s. 181; WA Criminal Code Act, supra note 8, s. 12.
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2.2.2 Nationality Jurisdiction
Australia exercises nationality jurisdiction in enforcing its prohibition on bribing foreign
public officials.23 Any Australian citizen, resident, or entity established under Australia
law,24 including the law of a “State or Territory,” that commits the offense, whether or not in
Australia, can be prosecuted in Australia.25
No nationality jurisdiction, or the equivalent for an Australian state, exists for a violation
of a state secret commission offense in Australia.
2.3 Elements of the Offense

2.3.1 Any Person
Australia’s prohibition on the bribery of foreign officials applies to any “person.”26 A “person”
under Australian law includes both individuals and entities—a “body corporate.”27 An individual is a “natural person” under Australian law.28
The state secret commission offenses in Australia apply to both individuals and entities.29
2.3.1.1 Juridical Entities
Australia’s Criminal Code “applies to bodies corporate in the same way as it applies
to individuals.”30 A “body corporate” is generally defined as “ ‘an artificial legal entity
having separate legal personality’, including ‘bodies created by common law (such as a
corporation sole or corporation aggregate), by statute (such as the Australian Securities
Commission) and by registration pursuant to statute (such as a company, building society, credit union, trade union or unincorporated union)’. ”31
Australia’s state secret commission offenses also apply to entities as well as individuals.32
Australian Criminal Code, supra note 4, s. 70.5(1)(b). See Australian Explanatory Memorandum, supra note 17,
cl. 70.5, paras. 52–53.
24
Unless the context indicates otherwise, as used throughout, reference to “entity” is meant to include what is
also commonly referred to as a “juridical entity” or a “legal person.”
25
Australian Criminal Code, supra note 4, s. 70.5(1)(b).
26
Id. s. 70.2(1).
27
Acts Interpretation Act 1901 (Cth), pt. V, para. 22(1)(a) (Austl.).
28
Id. pt. V, para. 22(1)(aa).
29
See New South Wales Crimes Act, supra note 8, s. 4 (“person”); Acts Interpretation Act 1954, s. 46 (Qld) (Austl.);
Acts Interpretation Act 1915, s. 4(1) (SA) (Austl.); Acts Interpretation Act 1931, s. 35(1) (Tas) (Austl.); Interpretation
of Legislation Act 1984 (Vic) (Austl.), s. 38 (“person”); WA Criminal Code Act, supra note 8, s. 1 (“person”).
30
Australian Criminal Code, supra note 4, s. 12.1(1). “ ‘[B]ody corporate’ is commonly used in Australian statutes
but is rarely defined.” Australia Phase 1 Report, supra note 7, pt. 2.2.1.
31
Australia Phase 1 Report, supra note 7, pt. 2.1.1 (quoting Butterworths Australian Legal Dictionary
(Peter E. Nygh & Peter Butt eds., 1977). “Although there has not been much case law produced on this issue,
the Australian authorities are certain that the term covers all companies including those that are state-owned
or state-controlled.” Id.
32
See, e.g., infra at note 50.
23
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2.3.1.2 Standard of Liability for Juridical Entities
In order for a body corporate to be found liable for having “expressly, tacitly or impliedly
authorised or permitted the commission of the offence,” intent, knowledge, or recklessness can be established by four different means:33
(a)	Proving that the body corporate’s board of directors intentionally, knowingly
or recklessly carried out the relevant conduct, or expressly, tacitly or impliedly
authorised or permitted the commission of the offence; or
(b)	Proving that a high managerial agent of the body corporate intentionally,
knowingly or recklessly engaged in the relevant conduct, or expressly, tacitly or
impliedly authorised or permitted the commission of the offence; or
(c)	Proving that a corporate culture existed within the body corporate that
directed, encouraged, tolerated or led to non-compliance with the relevant
provision; or
(d)	Proving that the body corporate failed to create and maintain a corporate
culture that required compliance with the relevant provision.34
In essence, two fundamental approaches exist for attributing criminal liability to an
entity.35 One approach focuses on proving that senior management, the “board of directors,” or a “high managerial agent,” carried out the relevant conduct with the requisite
degree of intent.36 This approach, in many respects, is similar to the identification doctrine under English law with its emphasis on the “directing mind.”37
What constitutes a “board of directors” is broader than the precise terms imply. It
“means the body (by whatever name called) exercising the executive authority of the
body corporate.”38 Where “the body corporate’s board of directors intentionally, knowingly or recklessly carried out the relevant conduct, or expressly, tacitly or impliedly
authorised or permitted the commission of the offence,”39 no due diligence defense is
explicitly available.
However, a due diligence defense is explicitly available where “the body corporate
proves that it exercised due diligence to prevent the conduct, or the authorisation or

Australian Criminal Code, supra note 4, s. 12.3(1).
Id. s. 12.3(2).
35
See Department of Justice Canada, Corporate Criminal Liability – Discussion Paper (“Corporate Criminal
Liability”) (Mar. 2002) (Can.), available at http://www.justice.gc.ca/eng/rp-pr/other-autre/jhr-jdp/dp-dt/
bkgr-cont.html (last visited Dec. 8, 2013).
36
Id.
37
Id. See also discussion of “directing mind” standard, infra at 132.
38
Australian Criminal Code, supra note 4, s. 12.3(6) (“board of directors”).
39
Id. s. 12.3(2)(a).
33
34
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permission” of the high managerial agent.40 A “high managerial agent” is defined as “an
employee, agent or officer of the body corporate with duties of such responsibility that
his or her conduct may fairly be assumed to represent the body corporate’s policy.”41
The other approach focuses on proving that there was a “corporate culture” that facilitated the prohibited conduct.42 “[C]orporate culture” is defined as “an attitude, policy,
rule, course of conduct or practice existing within the body corporate generally or in the
part of the body corporate in which the relevant activities take place.”43 Liability is placed
on the entity based on its intentions as reflected in its organization and its actions.44
Unlike the identification approach, the basis for liability under the corporate culture
approach is not based upon the conduct of an individual.45
The expansive definition of “corporate culture” allows for an opportunity “to delve
deeply” into an entity’s operations.46 Among the factors that can be expected to be examined are “management structure, policy directives, monitoring of compliance by employees regarding legal requirements, patterns of compensation and rewards for behaviour, etc.
It may probe beyond official policies into actual practices that encourage law-breaking,
for example, pressure to meet production schedules that leads to violations of the law.”47
A determination needs to be made “whether the employee, agent or officer [who
may have committed a particular offence] of the body corporate believed on reasonable
grounds, or entertained a reasonable expectation, that a high managerial agent of the
body corporate would have authorised or permitted the commission of the offence.”48
“This may amount to an effective defence for the company, particularly if it has put an
extensive compliance program in place and the employee is fully aware of it.”49
Id. s. 12.3(3).
Id. s. 12.3(6) (“high managerial agent”). In the first case charged under Australia’s anti-bribery law, two
Australian subsidiaries of Australia’s central bank, the Reserve Bank of Australia (“RBA”), along with six
residents of Australia, were alleged to have paid bribes to Indonesian, Malaysian, and Vietnamese officials to
secure banknote contracts. Press Release, Australian Federal Police, Foreign Bribery Charges Laid in Australia
( July 1, 2011), available at http://www.afp.gov.au/media-centre/news/afp/2011/july/foreign-bribery-charges-l
aid-in-australia.aspx (last visited Dec. 4, 2013). The allegations related to the conduct of former senior managers of the two subsidiaries, Securency International Pty Ltd, which is half owned by the RBA, and Note
Printing Australia Limited, a wholly owned subsidiary of RBA, who were alleged to represent the “mind and
will” of each company in paying the bribes. Id.
42
Corporate Criminal Liability, supra note 35.
43
Australian Criminal Code, supra note 4, s. 12.3(6) (“corporate culture”).
44
Corporate Criminal Liability, supra note 35.
45
Id.
46
Id.
47
Id.
48
Australian Criminal Code, supra note 4, s. 12.3(4)(b). A related determination needs to be made as to whether
“authority to commit an offence of the same or a similar character had been given by a high managerial agent
of the body corporate.” Id. s. 12.6(3)(a).
49
Corporate Criminal Liability, supra note 35. This “broad concept” of collective responsibility “is tempered
somewhat by the due diligence defence: if the corporation is the focus, prima facie, of liability, then this liability can shift back to the individual employee when it is proven that the latter lacked ‘reasonable grounds’ to
believe that his or her actions would have been permitted.” Id.
40
41
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Under the secret commission offenses in Australian states, liability of an entity is premised
upon a more restrictive English common law standard associated with the senior management of an entity.50 The “directing mind” of a single member of management of an entity
must have the requisite knowledge in order for an entity to be liable.51
2.3.2 Intentionally
An offense is committed where the person offering, promising, or providing a benefit did so
with the “intention of influencing a foreign public official . . . in the exercise” of his or her duties
in order to “obtain or retain business.”52 A person has the adequate “intention” with respect
to conduct if he or she means to engage in that conduct.53 A person has the requisite “intention with respect to a circumstance if he or she believes it exists or will exist.”54 And a person
has “intention with respect to a result if he or she means to bring it about or is aware that it
will occur in the ordinary course of events.”55 “A person has knowledge of a circumstance or a
result if he or she is aware that it exists or will exist in the ordinary course of events.”56
Under the state secret commission offenses in Australia, similar concepts relative to intent
apply. However, except for the state of South Australia, each state statute requires that intent
be “corrupt,” a heightened standard of intent.57
2.3.3 Offer, Promise, or Give
Whatever the form, a person is prohibited “from providing or causing a benefit to be provided to another person.”58 Specifically, the prohibition applies where a person “provides
See, e.g., R v Haley [2012] TASSC 86 at para. 29 (Sup. Ct. Tas) (Austl.); R v Roffel (1984) 9 ACLR 433 (Sup.
Ct. Vic) (Austl.); Walker Corp. Pty Ltd v Director-General, Dept of Environment, Climate Change and Water
[2012] NSWCCA 210 at para. 83 (Sup. Ct. NSW) (Austl.); Edwards Karwacki Smith & Co Pty Ltd and Others
v Jacka Nominees Pty Ltd (1984) 15 ACSR 502 (Sup. Ct. WA); Allied Pastoral Holdings Pty Ltd v Fed. Comm’r
of Taxation (1983) 44 ALR 607 (Sup. Ct. NSW) (Austl.); Harris v S (1976) 2 ACLR 51 (Sup. Ct. SA) (Austl.).
See also, e.g., Nicolee Dixon, Industrial Manslaughter, Queensland Parliamentary Library
Research Brief No 2006/03, at 9–10 (2006); New South Wales Reform Commission, Report 102,
Sentencing: Corporate Offenders, at paras. 2.3–2.8 ( June 2003).
51
See discussion of the “directing mind” standard, infra at 132.
52
Australian Criminal Code, supra note 4, s. 70.2(1)(c).
53
Id. s. 5.2(1).
54
Id. s. 5.2(2).
55
Id. s. 5.2(3).
56
Id. s. 5.3.
57
New South Wales Crimes Act, supra note 8, s. 249(b)(2); Queensland Criminal Code, supra note 8, s. 443BA;
Tasmania Criminal Code, supra note 8, s. 266(1); Victoria Crimes Act, supra note 8, s. 176(b)(2); WA Criminal
Code Act, supra note 8, s. 530. The one exception is South Australia where the intent requirement under its
secret commission’s offense is largely similar to that for a violation of Australia’s offense for improper inducements to foreign public officials. See SA Criminal Law Act, supra note 8, s. 150(2).
58
Australian Explanatory Memorandum, supra note 17, at 16, para. 23; Australian Criminal Code, supra note 4,
s. 70.2(1)(a).
50
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a benefit,”59 “causes a benefit to be provided,”60 “offers to provide  . . .  a benefit,”61 “promises to
provide a benefit,”62 “causes an offer of the provision of a benefit,”63 or “causes . . . a promise of
the provision of a benefit.”64 In general, the scope of what may constitute “providing or causing a benefit” is broad.
Each state secret commission offense in Australia applies similar concepts relative to the
giving or offering of improper inducements.65
2.3.3.1 Whether Indirectly or through Intermediaries
Australia’s prohibition extends to where a person “causes” a benefit to be provided.66 It also
applies where a person “causes” an offer or a promise of the provision of a benefit to be
made.67 The term “causes” appears to address the situation where a person causes a benefit to
be provided, offered, or promised through an intermediary.68 It can also include situations
where a third party receives a benefit.69 A foreign public official “may be the other person”
to whom the benefit was not legitimately due.70 “[A]nother person” could be “the foreign
public official or a third person, for example, the partner of the official.”71
Under the secret commission offense in each Australian state, an improper inducement
made in an indirect manner, including through an intermediary, also may constitute a
violation.72

Australian Criminal Code, supra note 4, s. 70.2(1)(a)(i).
Id. s. 70.2(1)(a)(ii).
61
Id. s. 70.2(1)(a)(iii).
62
Id.
63
Id. s. 70.2(1)(a)(iv).
64
Id.
65
New South Wales Crimes Act, supra note 8, s. 249B(b)(2); Queensland Criminal Code, supra note 8, s. 443BA;
SA Criminal Law Act, supra note 8, s. 150(2); Tasmania Criminal Code, supra note 8, s. 266(1); Victoria Crimes
Act, supra note 8, s. 176(b)(2); WA Criminal Code Act, supra note 8, s. 530.
66
Australian Criminal Code, supra note 4, s. 70.2(1)(a)(ii).
67
Id. s. 70.2(1)(a)(iv).
68
Australia Phase 1 Report, supra note 7, pt. 1.1.5. It should also be noted that the charges brought against the
RBA subsidiaries were premised upon payments made by sales agents acting on their behalf to secure banknote
contracts. Foreign Bribery Charges Laid in Australia, supra note 41.
69
Australian Criminal Code, supra note 4, s. 70.2(1)(a).
70
Id. s. 70.2(1)(c).
71
Australian Explanatory Memorandum, supra note 17, para. 26.
72
New South Wales Crimes Act, supra note 8, ss. 249A, 249B(2); Queensland Criminal Code, supra note 8,
s. 442A(2); SA Criminal Law Act, supra note 8, s. 145(1); Tasmania Criminal Code, supra note 8, s. 266(3)(a);
Victoria Crimes Act, supra note 8, s. 175(2); WA Criminal Code Act, supra note 8, s. 546(1).
59
60
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2.3.3.2 Attempt
An attempt to “commit the bribery of a foreign public official” is an offense.73 It is punished as if the offense had been committed.74 The “conduct must be more than merely
preparatory to the commission of the offence.”75 “[I]t is not necessary to prove that business, or a business advantage, was actually obtained or retained.”76 A person may still be
found guilty even if “committing the offence attempted is impossible.”77
Under Australia’s state secret commission offenses, an attempt can also serve as the
basis of a violation.78
2.3.3.3 Complicit Conduct
Under Australian law, aiding, abetting, counseling, and procuring the commission of an
offense by another person is treated as if that person committed the offense.79 The jurisdictional bases are the same as those for the principal offense.80 The punishment is also
the same as if the complicit person committed the offense.81
To be complicit, the agreement “may consist of a non-verbal understanding”82 A person
“who urges the commission of an offense is guilty of the offence of incitement.”83 A person
who “procures conduct of another person that (whether or not together with conduct of
the procurer) would have constituted an offence on the part of the procurer if the procurer had engaged in it; is taken to have committed the offence.”84 Authorization would
appear to be encompassed under these alternative legal theories.85

Australian Criminal Code, supra note 4, s. 11.1(1). “Under section 11.6 of the Criminal Code the ancillary
offences (attempt, aiding and abetting, incitement and conspiracy) will apply in the same terms as the principal
offence at clause 70.2. The jurisdiction restrictions on the principal offence set out in clause 70.5 will thereby
also apply to the ancillary offences.” Australian Explanatory Memorandum, supra note 17, p. 4 (emphasis in
original).
74
Australian Criminal Code, supra note 4, s. 11.1(1).
75
Id. s. 11.1(2).
76
Id. s. 70.2(1A). International Trade Integrity Act 2007 (“Trade Integrity Act”) (Cth), sch. 2, s. 1 (Austl.).
77
Australian Criminal Code, supra note 4, s. 11.1(4)(a).
78
New South Wales Crimes Act, supra note 8, s. 344A; Queensland Criminal Code, supra note 8, s. 535; SA
Criminal Law Act, supra note 8, s. 270A; Tasmania Criminal Code, supra note 8, s. 342; Victoria Crimes Act,
supra note 8, s. 321M; WA Criminal Code Act, supra note 8, s. 10E.
79
Australia Criminal Code, supra note 4, s. 11.2(1). “[T]he ancillary offences (attempt, aiding and abetting,
incitement and conspiracy) will apply in the same terms as the principal offence at clause 70.2.” Australian
Explanatory Memorandum, supra note 17, para. 55.
80
Australian Explanatory Memorandum, supra note 17, para. 55.
81
Australian Criminal Code, supra note 4, s. 11.2(1).
82
Id. s. 11.3(5)(a).
83
Id. s. 11.4(1).
84
Id. s. 11.3(1)(a).
85
Australia Phase 1 Report, supra note 7, pt. 1.2.
73
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Under Australia’s state secret commission offenses, complicit conduct, such as aiding,
abetting, counseling, or procuring the commission of the offense, may also serve as the
basis of a violation.86
2.3.3.4 Conspiracy
A conspiracy to commit the offense of bribery of a foreign public official is also an offense
under Australian law.87 For a person to be found guilty, it must be proven that:88
(a)	the person must have entered into an agreement with one or more other
persons; and
(b)	the person and at least one other party to the agreement must have intended
that an offence would be committed pursuant to the agreement; and
(c)	the person or at least one other party to the agreement must have committed
an overt act pursuant to the agreement.
A person may still be found guilty of conspiracy to commit an offense even if it is impossible to commit the offense.89 A person may also be found to be guilty of conspiracy
to commit an offense if the only other party to the agreement is a body corporate.90 Even
if the other parties to the agreement are not criminally responsible or are persons “for
whose benefit or protection the offence exists,” a person may be found to be guilty of
conspiracy to commit an offense.91 And even if “all other parties to the agreement have
been acquitted of conspiracy,” a person may still be found guilty of conspiracy to commit
an offense.92
Under Australia’s state secret commission offenses, conspiring to make an improper
inducement can also serve as the basis of a violation.93

New South Wales Crimes Act, supra note 8, s. 249F; Queensland Criminal Code, supra note 8, s. 569; SA
Criminal Law Act, supra note 8, s. 267; Tasmania Criminal Code, supra note 8, s. 3; Victoria Crimes Act, supra
note 8, s. 323; WA Criminal Code Act, supra note 8, s. 7.
87
Australian Criminal Code, supra note 4, s. 11.5(1). Conspiracy was included among the charges brought by
Australian authorities against the RBA subsidiaries, and their officials, arising out of the allegations of bribes
being paid to Indonesian, Malaysian, and Vietnamese officials. Foreign Bribery Charges Laid in Australia, supra
note 41.
88
Australian Criminal Code, supra note 4, s. 11.5(2).
89
Id. s. 11.5(3)(a).
90
Id. s. 11.5(3)(b).
91
Id. s. 11.5(3)(c).
92
Id. s. 11.5(3)(d). An exception applies if “all other parties to the agreement have been acquitted of the conspiracy
and a finding of guilt would be inconsistent with their acquittal” or if the person is someone “for whose benefit
or protection the offence exists.” Id. ss. 11.5(4)(a); 11.5(4)(b).
93
Queensland Criminal Code, supra note 8, s. 541; Tasmania Criminal Code, supra note 8, s. 297; Victoria Crimes
Act, supra note 8, s. 321; WA Criminal Code Act, supra note 8, s. 10F. The common law of conspiracy still applies
in New South Wales and South Australia. See Peter Gillies, The Law of Conspiracy 3 (2d ed. 1990).
86
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2.3.4 Any Undue Pecuniary or Other Advantage
Australia’s prohibition extends to providing a “benefit” that is “not legitimately due.”94
“[B]enefit” is defined as including “any advantage and is not limited to property.”95
“[B]enefit” is intended to extend to a “pecuniary or non-pecuniary benefit.”96
Also required is proof that a benefit is “not legitimately due to a person in a particular situation.”97 “[T]he meaning of ‘legitimately due’ is to have its ordinary meaning—there must
be a legal basis for the activity and it therefore could not include an activity which is in breach
of a statutory requirement.”98 In proving this element of the offense, the following factors are
to be disregarded:99
(a)	the fact that the benefit may be, or be perceived to be, customary, necessary or
required in the situation;
(b) the value of the benefit;
(c) any official tolerance of the benefit.
Under Australia’s state secret commission offenses, the inducement or reward is for doing
or for forbearing to do an act in relation to an agent’s affairs or business.100
2.3.5 Foreign Public Official
The definition of “foreign country” is broad and not restricted to “government” entities. It
extends to a territory outside Australia “where a foreign country is to any extent responsible
for the international relations of the territory” or “that is to some extent self-governing, but
that is not recognised as an independent sovereign state by Australia.”101
Id. s. 70.2(1)(b).
Australian Explanatory Memorandum, supra note 17, para. 9.
96
Id. para. 24. In the charges involving Securency International, one of the allegations related to a bribe being
“paid in the form of a university scholarship to secure a banknote contract.” Foreign Bribery Charges Laid in
Australia, supra note 41.
97
Australian Criminal Code, supra note 4, s. 70.2(1)(b).
98
Australian Explanatory Memorandum, supra note 17, para. 27.
99
Australian Criminal Code, supra note 4, ss. 70.2(2). The International Trade Integrity Act 2007 amended the
Australian Criminal Code, s. 70.2(2)(a), to provide that any perception that a benefit is “customary, necessary
or required” is to be disregarded when assessing a possible offense. Trade Integrity Act, supra note 76, sch. 1, s. 2.
Similar criteria also apply when evaluating whether a business advantage is not “legimately due.” Australian
Criminal Code, supra note 4, s. 70.2(3).
100
New South Wales Crimes Act, supra note 8, ss. 249B(2); Queensland Criminal Code, supra note 8, s. 442BA; SA
Criminal Law Act, supra note 8, s. 150; Tasmania Criminal Code, supra note 8, s. 266(1); Victoria Crimes Act,
supra note 8, s. 176(b); WA Criminal Code Act, supra note 8, s. 530.
101
“Although these paragraphs do not expressly apply whether the person in question has been ‘appointed or
elected’, it would appear that this is the intent. By including the reference to a ‘part of the foreign country’ it
seems that these definitions apply when the person in question holds the type of office described for ‘all levels
and subdivisions’ of the foreign country.” Australia Phase 1 Report, supra note 7, pt. 1.1.6.
94
95
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The Australian definition does not define a “foreign public official” in terms of performing a “public function.” Instead, the definition is tied to the tasks performed by various individuals. Persons under contract are covered,102 as well as persons performing the
duties of their tasks under a law of a foreign country or pursuant to the custom or convention of a foreign country.103 The definition of “foreign government body” includes
“an authority of the government of a foreign country” or “of part of a foreign country.”104
“[F]oreign government body” also includes “a foreign local government body or foreign
regional government body,” and “a foreign public enterprise.”105
Under Australia’s state secret commission offenses, the inducement or reward to an
agent is for doing or for forbearing to do an act in relation to the affairs or business of
the agent’s principal.106 The status of the individual or entity sought to be induced is not
determinative. It does not matter whether the individual or entity is a foreign public official or an agent or employee of a parastatal or public international organization. Rather,
the critical factor is whether an agency relationship exists.107
2.3.5.1 Parastatals
“Foreign public enterprise” is broadly defined.108 De facto control of a foreign government or governments over an enterprise is sufficient for it to be considered a “public
enterprise.”109 The definition of “control” includes forms of direct and indirect control through “trusts, agreements, arrangements, understandings and practices, whether
or not having legal or equitable force and whether or not based on legal or equitable
rights.”110
The definition of “public enterprise” extends to an enterprise receiving special legal
rights, benefits, or privileges due to its relationship with the government of the foreign country or of part of the foreign country.111 “An official of a public enterprise shall
be deemed to perform a public function unless the enterprise operates on a normal

Australian Criminal Code, supra note 4, s. 70.1 (“foreign public official”), paras. (b) and (h).
Id. s. 70.1 (“foreign public official”), paras. (c) and (d).
104
Id. s. 70.1 (“foreign government body”), paras. (b) and (c).
105
Id. s. 70.1 (“foreign government body”), paras. (d) and (e).
106
New South Wales Crimes Act, supra note 8, ss. 249B(2); Queensland Criminal Code, supra note 8, s. 442BA; SA
Criminal Law Act, supra note 8, s. 150; Tasmania Criminal Code, supra note 8, s. 266(1); Victoria Crimes Act,
supra note 8, s. 176(b); WA Criminal Code Act, supra note 8, s. 530.
107
New South Wales Crimes Act, supra note 8, ss. 249B(2); Queensland Criminal Code, supra note 8, s. 442BA; SA
Criminal Law Act, supra note 8, s. 150; Tasmania Criminal Code, supra note 8, s. 266(1); Victoria Crimes Act,
supra note 8, s. 176(b); WA Criminal Code Act, supra note 8, s. 530.
108
Australian Criminal Code, supra note 4, s. 70.1.
109
Id. s. 70.1 (“foreign public enterprise”), para. (a)(iv).
110
Id. s. 70.1 (“control”).
111
Id. s. 70.1 (“foreign public enterprise”). The definition “covers ‘indirect’ control as required by [the
Commentaries]” to the OECD Convention. Australia Phase 1 Report, supra note 7, pt. 1.1.6.
102
103
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commercial basis in the relevant market, i.e., on a basis which is substantially equivalent
to that of a private enterprise, without preferential subsidies or other privileges.”112
2.3.5.2 Public International Organizations
The term “public international organisation” includes “persons who are officials of a
public international organisation as well as persons who are officials of a foreign government.”113 An organization where two or more countries or the governments of two or
more countries are members is a “public international organisation.”114 A public international organization can also include an organization established by an organization of
which two or more countries or governments of countries are members.115 In addition, a
“sub-group” established by a public international organization is also a “public international organisation.”116
2.3.5.3 Political Party, Political Party Official, or Candidate for Public Office
The definition of foreign public official under Australian law does not extend to political parties, political party officials, or candidates for public office. The definition is
consistent with the OECD Convention, which does not necessarily extend to political
parties, political party officials, or candidates for public office.117
2.3.6 In Order That the Official Act or Refrain From Acting in
Relation to the Performance of Official Duties
The prohibition on bribing a foreign public official applies where a benefit is provided,
or caused to be provided, with the intention of influencing a foreign public official “in
the exercise of the official’s duties as a foreign public official.”118 The term “duty” is as “any
authority, duty, function or power that (a) is conferred on the official; or (b) that the
official holds himself or herself out as having.”119
Australian Explanatory Memorandum, supra note 17, para. 15.
Id. para. 20. “The definition accords with the definitions of ‘international organisation’ in section 30B of the
Veterans’ Entitlement Act 1986 and in section 4 of the Nuclear Non-Proliferation (Safeguards) Act 1987.” Id.
(emphasis in original).
114
Australian Criminal Code, supra note 4, s. 70.1 (“public international organisation”), para. (a).
115
Id. s. 70.1 (“public international organisation”), para. (b).
116
Id. s. 70.1 (“public international organisation”), para. (c).
117
See OECD Convention, supra note 1. See discussion of the OECD Convention’s definition of foreign public
official, supra at 14–16.
118
Australian Criminal Code, supra note 4, s. 70.2(1)(c).
119
Id. s. 70.1 (“duty”). “Together, the two parts of the definition fulfil the requirement under Article 1.4(c) of
the [OECD] Convention that ‘any use of the public official’s position’ is covered, ‘whether or not within the
official’s authorised competence’. ” Australia Phase 1 Report, supra note 7, pt. 1.1.8. “Because ‘duty’ is defined
broadly and includes ‘function’, subsection 70.2(1) covers acts and omissions in the exercise of a public official’s
duties, as required by the [OECD] Convention.” Id. (citing Australian authorities).
112
113
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Under the state secret commission offenses in Australia, the inducement or reward to
the agent is for doing or for forbearing to do an act in relation to the affairs or business
of the agent’s principal.120 The essence of the violation is the breach of a duty owed to an
agent’s principal. It is not dependent upon the status of the agent or his or her principal
as a public official.
2.3.7 In Order to Obtain or Retain Business or Other Improper
Advantage
The foreign bribery offense applies to the provision of benefits in order to “obtain or
retain business,”121 or in order to “obtain or retain a business advantage that is not legitimately due to the recipient, or intended recipient, of the business advantage (who may
be the first-mentioned person).”122 “The focus is firmly on benefits significant enough to
influence trade and its scope is such that on its own it would not include smaller ‘facilitation’ benefits.”123 The offense applies in relation to the obtaining or retaining of “business” or a “business advantage,”124 and “is not qualified by the term ‘international’. ”125
As to the second component of the prohibition, obtaining or retaining a “business
advantage” is much “less specific” and is “more likely to catch smaller ‘facilitation’ payments.”126 “ ‘Business advantage’ is defined to mean an advantage in the conduct of business.”127 It refers to “a particular class of advantage, namely advantages in the conduct of
business.”128 In general, “it is more likely that it could be proven that it was intended to
influence the official to obtain a business advantage that was not legitimately due to the
person than it could be proven that it was intended to obtain or retain business.”129

New South Wales Crimes Act, supra note 8, ss. 249B(2); Queensland Criminal Code, supra note 8, s. 442BA; SA
Criminal Law Act, supra note 8, s. 150; Tasmania Criminal Code, supra note 8, s. 266(1); Victoria Crimes Act,
supra note 8, s. 176(b); WA Criminal Code Act, supra note 8, s. 530.
121
Australian Criminal Code, supra note 4, s. 70.2(1)(c)(i).
122
Id. s. 70.2(1)(c)(ii).
123
Australian Explanatory Memorandum, supra note 17, para. 28. “[F]or example, a manager in Australia authorises the payment of $100.00 to a foreign official to expedite the connection of a single telephone in an office
that already has 50 telephones . . .  . In those circumstances it may be difficult to prove the connection of one
telephone was ‘in order to obtain or retain business.’ ” Id.
124
Australian Criminal Code, supra note 4, s. 70.2(1).
125
Australia Phase 1 Report, supra note 7, pt. 1.1.10.
126
Australian Explanatory Memorandum, supra note 17, para. 29. This alternative provision is intended to cover
the situation where a benefit is provided in order to obtain or retain a business advantage to which the person
was clearly not entitled, such as an operating permit for a factory that does not meet the required standards.
Id. “[T]he courts will look for an absence of any legal entitlement to the payment, which would be the case, for
instance, where the person is not owed the money as a debt.” Australia Phase 1 Report, supra note 7, pt. 1.1.9. No
case law exists “on this element because the concept is not used in Australia’s domestic bribery legislation.” Id.
127
Australian Explanatory Memorandum, supra note 17, para. 10.
128
Id.
129
Id. para. 29.
120
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Only the obtaining or retaining of a “business advantage” is qualified by the requirement that the advantage not be legitimately due. In proving that “a business advantage is not
legitimately due to the recipient,” no consideration can be given to “the fact that the business
advantage may be customary, or perceived to be customary” or that there may be “any official
tolerance of the business advantage.”130
Under Australia’s state secret commission offenses, a violation is not dependent upon
whether the inducement relates to obtaining or retaining business. The violation is premised
upon an agent doing or forbearing to do an act in relation to the affairs or business of an
agent’s principal.131 The essence of the violation is the breach of a duty owed to an agent’s
principal and not whether business is sought to be obtained or retrained or even whether an
improper advantage is sought.
2.4 Defenses

2.4.1 Statute of Limitations
No limitation period exists for the prosecution of a natural person or a body corporate for
bribing a foreign public official.132 Under the state secret commissions offenses, no limitation
period exists for the prosecution of an individual or entity for a violation.133
2.4.2 Local Written Law
The local law defense to the foreign bribery offense is available only where the advantage
given or offered to a foreign public official is expressly permitted or required by written
law.134 The defendant bears the evidential burden of proving the defense. In the case of a foreign public official in the service of an international organization, the relevant law is the law
of the “place” where the “headquarters of the organisation is located.”135 It is also limited to
Australian Criminal Code, supra note 4, s. 70.2(3).
New South Wales Crimes Act, supra note 8, ss. 249B(2); Queensland Criminal Code, supra note 8, s. 442BA; SA
Criminal Law Act, supra note 8, s. 150; Tasmania Criminal Code, supra note 8, s. 266(1); Victoria Crimes Act,
supra note 8, s. 176(b); WA Criminal Code Act, supra note 8, s. 530.
132
Crimes Act 1914 (“Crimes Act”) (Cth), ss. 15B(1), 15B(1A), 15B(1A) (Austl.).
133
See, e.g., Australian Parliament, Report of Senate Standing Committee on Community
Affairs, Lost Innocents: Righting the Record—Report on Child Migration, app. 6, (Aug.
30, 2001) (Cth)(Austl.). See also WA Criminal Code Act, supra note 8, s. 3(3).
134
The International Trade Integrity Act amended the Australian Criminal Code to ensure that the local law
defense applied only when the advantage given or offered to a foreign official is expressly permitted or
required by written law. Trade Integrity Act, supra note 76, s. 3. Under this defense, the Australian Criminal
Code provides a table, which essentially clarifies that in relation to all the categories of foreign public officials,
an offense is not committed if the advantage is not expressly permitted or required under the law of the foreign
public official’s country. Australian Criminal Code, supra note 4, s. 70.3(1).
135
Australia Phase 1 Report, supra note 7, pt. 1.1.4. “[T]he defence of lawful conduct is aligned to the place
where the administration of the central body is located.” Australian Explanatory Memorandum, supra note 17,
para. 35.
130
131
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prevent anyone “from undermining the intent of the legislation by deliberately locating”
in a particular jurisdiction “for the purpose of taking advantage of the defence.”136 Where
an intermediary is acting or pretending to act on behalf of a foreign public official, the
applicable law is that of the foreign public official’s country on behalf of whom the intermediary acts or pretends to act.137
Under Australia’s state secret commission offenses, no express local written law exception
or affirmative defense exists.138
2.4.3 Bona Fide and Reasonable Business Expenditures
No affirmative defense or exception is expressly provided under the terms of Australia’s
prohibition on the bribery of foreign public officials for bona fide and reasonable business
expenditures. This is consistent with the OECD Convention, which also provides no explicit
affirmative defense or exception for bona fide business expenses. The payment or reimbursement of reasonable bona fide business expenses is not necessarily prohibited. The critical
factor is whether “the benefit is not legitimately due to the other person.”139 Presumptively,
bona fide and reasonable business expenditures are “legitimately due.”140
Under Australia’s state secret commission offenses, no explicit exception or affirmative
defense exists for bona fide and reasonable expenditures. However, the requisite intent is
not likely to be present in situations where an expenditure is both bona fide and reasonable.
2.4.4 Facilitation Payments
Australia’s foreign bribery prohibition does not apply to a facilitation payment made to
expedite or secure the performance of a routine government action of a minor nature
when the payment is of a minor value.141 When the value of the benefit is of a “minor
Australia Explanatory Memorandum, supra note 17, para. 35.
Australian Criminal Code, supra note 4, s. 70.3(2), (3).
138
However, in the unlikely event that a local written law might require or permit such a commission, and otherwise be applicable, the corrupt intent requirement under the state secret commission offenses, see supra note
57, might not, as a practical matter, be met.
139
Id. s. 70.2(1)(b).
140
The intent of the party providing, offering, or promising the benefit would be another factor in determining
whether bona fide and reasonable expenses are paid. Like the FCPA, Canadian law, and the guidance to the
UK Bribery Act, see infra at 60–61, 142–44, 222–26, an indicator of intent is whether the payment or reimbursement is reasonable under the circumstances.
141
Australian Criminal Code, supra note 4, s. 70.4. However, in November 2011, Australia’s Minister for Home
Affairs launched a public consultation with respect to possible changes in its anti-bribery laws. Australian
Government, Attorney-General’s Department’s Public Consultation Paper, Divisions 70 and 141 of the
Criminal Code Act 1995, Assessing the “Facilitation Payments” Defence to the Foreign Bribery Offence and Other
Measures, para. 26 (Nov. 15, 2011), available at http://www.crimeprevention.gov.au/Financialcrime/Pages/
Briberyofforeignpublicofficials.aspx#Assessing. “The Government is considering whether to remove the defence for facilitation payments by repealing section 70.4 of the Criminal Code, and is seeking submissions
136
137
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nature,”142 an affirmative defense is provided where the conduct engaged in was “for the
sole or dominant purpose of expediting or securing the performance of a routine governmental action of a minor nature,”143 and “as soon as practicable after the conduct
occurred, the person made a record of the conduct.”144
“[R]outine government action” does not involve a decision, or encouraging a decision,
about whether to award new business or continue business with a particular party, or
the terms of a new or existing business.145 The term is “defined in a manner intended to
exclude discretionary payments.”146 It also excludes decisions to “continue existing business” or about the “terms of new business or existing business.”147 The definition used is
very similar to that used in the FCPA.148 One of the objectives of the Australian legislation was to place Australian law on a “par” with the FCPA.149 It includes similar classes of
actions “including granting of permits, processing of papers such as visas, police protection, mail collection, the scheduling of inspections, the provision of telephone services,
the handling of cargo and other activities similar to those listed.”150
For the facilitation payment defense to apply, the record must be retained at all relevant times, or lost or destroyed for reasons beyond the person’s control, or the prosecution must be instituted more than seven years after the conduct occurred.151 The contents
of the records must set out:152
(a)	the value of the benefit concerned; and
(b)	the date on which the conduct occurred; and
(c)	the identity of the foreign public official in relation to whom the conduct
occurred; and
from interested parties on this issue.” Id. The action coincided with a newly issued OECD recommendation discouraging the use of facilitation payments. OECD, Recommendation of the Council for Further
Combating Bribery of Foreign Public Officials in International Business Transactions, at 4, C(2009)159/
REV1/FINAL (2009).
142
Australian Criminal Code, supra note 4, s. 70.4(1)(a).
143
Id. s. 70.4(1)(b).
144
Id. s. 70.4(1)(c).
145
Id. s. 70.4(2)(c), (d). Although some of the “routine governmental actions” involve a certain degree of discretion, such as processing a work permit, “these actions are not a matter of absolute discretion.” Australia Phase 1
Report, supra note 7, pt. 1.1.9 (citing Australian authorities). “Although . . . not expressly restricted to situations
where the value of the benefit given to the foreign public official is minor, the Australian authorities explain
that the defence is only available where the benefit is of a ‘minor nature’. ” Id.
146
Australian Explanatory Memorandum, supra note 17, para. 44.
147
Australian Criminal Code, supra note 4, ss. 70.4(2)(c)(ii), 70.4(2)(c)(iii), 70.4(2)(d)(ii), 70.4(2)(d)(iii).
148
Australian Explanatory Memorandum, supra note 17, para. 48.
149
Id. para. 49. “This is important because Australian business which issues stock in the US is already bound to
comply with the development of internal codes of conduct. It is preferable that similar requirements also apply
to the same businesses where they are operating in Australia.” Id.
150
Id. infra para. 50. See Australian Criminal Code, supra note 4, s. 70.4(2)(b).
151
Id. s. 70.4(1)(c).
152
Id. s. 70.4(3).
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(d)	if that foreign public official is not the other person mentioned [to whom the
inducement is made]—the identity of that other person; and
(e)	particulars of the routine government action that was sought to be expedited or
secured by the conduct; and
(f ) the person’s signature or some other means of verifying the person’s identity.
Under Australia’s state secret commission offenses, no explicit exception or affirmative
defense exists for what may be construed as the equivalent of facilitation payments.
2.4.5 Duress
The defense of duress applies where a person carries out conduct constituting an offense,
such as paying a bribe, under the reasonable belief that:153
(a) a threat has been made that will be carried out unless an offence is committed;
(b) there is no reasonable way that the threat can be rendered ineffective; and
(c) the conduct is a reasonable response to the threat.
The defense of duress is not available “if the threat is made by or on behalf of a person with
whom the person under duress is voluntarily associating for the purpose of carrying out the
conduct of the kind actually carried out.”154
Under the state secret commission offenses, a similar defense exists in situations where
there is sufficient evidence, depending upon the jurisdiction, of duress, compulsion, or lawful
excuse.155
2.5 Sanctions

2.5.1 Criminal Sanctions
The penalty for the offense is imprisonment for 10 years.156 A fine may be imposed instead
of or in addition to imprisonment.157 The current fines for an individual for this offense
Australian Criminal Code, supra note 4, s. 10.2(2). “Although the defence of duress has not yet been applied
to domestic bribery cases in Australia, it is a common law concept that has existed for a long time.” Australia
Phase 1 Report, supra note 7, pt. 1.
154
Australian Criminal Code, supra note 4, s. 10.2(3). “[A]s an example of where the defence would apply [is] the
case where the briber threatens to destroy a ship or its cargo, or to harm employees of the person being bribed
unless a payment is made. The defence would not apply where it can be shown that the defendant was going
to bribe the official in any case.” Australia Phase 1 Report, supra note 7, pt. 1 (citing Australian authorities).
155
New South Wales Crimes Act, supra note 8, ss. 418; Queensland Criminal Code, supra note 8, s. 31; SA Criminal
Law Act, supra note 8, s. 5B; Tasmania Criminal Code, supra note 8, ss. 8, 20(1); Victoria Crimes Act, supra note
8, s. 9AG; WA Criminal Code Act, supra note 8, s. 32.
156
Australian Criminal Code, supra note 4, s. 70.2(4).
157
Id. A “penalty unit” is equivalent to 170 Australian dollars. Crimes Act, supra note 132, s. 4AA(1).
153
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is up to 10,000 penalty units. For a body corporate, a fine up to 100,000 penalty units or
three times the value of benefits obtained by the act of bribery, whichever is greater, may
be assessed.158 If the value of benefits obtained from bribery cannot be determined, the
penalty is a fine up to 100,000 penalty units or 10 percent of the annual turnover of the
body corporate, whichever is greater.159
Under Australia’s state secret commission offenses, significant terms of imprisonment
may be imposed in addition to fines.160
2.5.2 Additional Civil or Administrative Sanctions
No provision is made for the imposition of civil sanctions for a violation of Australia’s
prohibitions on the bribery of foreign public officials.161 Nonetheless, a conviction or
other evidence of a foreign bribery offense may have implications relative to terminating
procurement contracts or precluding an individual or entity from being eligible for procurement contracts.162

Australian Criminal Code, supra note 4, ss. 70.2(5)(a); 70.2(5)(b).
Id. s. 70.2(5)(c). “This formula is based on existing penalties for restrictive trade practices and cartel behaviour
but allows a higher monetary fine due to the serious criminal nature of bribery and the serious detrimental
effects of bribery.” OECD Directorate for Financial and Enterprise Affairs, Working Group on Bribery
in International Business Transactions, Steps Taken to Implement and Enforce the OECD Convention on
Combating Bribery of Foreign Public Officials in International Business Transactions, at 1 ( June 9, 2011), available at http://www.oecd.org/infobycountry/0,3380,en_2649_34855_1_70249_119663_1_37447,00.html.
160
New South Wales Crimes Act, supra note 8, s. 249B(2) (seven years); Queensland Criminal Code, supra note
8, s. 442I (seven years); SA Criminal Law Act, supra note 8, s. 150(1) (seven years); Tasmania Criminal Code,
supra note 8, s. 389(3) (21 years); Victoria Crimes Act, supra note 8, s. 176(2) (10 years); WA Criminal Code Act,
supra note 8, s. 536(a) (seven years).
161
Although Australia has “considered the introduction of civil or administrative sanctions upon legal persons, and the exclusion from public procurement opportunities for contractors convicted of foreign bribery
offences, it [has] decided not to change its law or policy in this regard.” OECD Directorate for Financial
and Enterprise Affairs, Working Group on Bribery in International Business Transactions, Australia: Phase
2 Follow-Up Report on the Implementation of the Phase 2 Recommendations, ¶ 10 ( June 29, 2008), http://
www.oecd.org/infobycountry/0,3380,en_2649_34855_1_70249_119663_1_37447,00.html (last visited Oct.
8, 2013).
162
Though no automatic debarment necessarily follows from a conviction of a foreign bribery offense or secret
commission offense under Australian law, such a conviction may have a bearing on procurement opportunities:
158
159

The Financial Management and Accountability Act 1997 (FMA Act) and Regulations encompass Australian Government Department and Agencies and the Commonwealth Authorities and
Companies Act 1997 encompasses Australian Government Authorities and Companies.
Before a commitment to spend public money may be lawfully entered into, the Regulations require
that persons approving funding must be satisfied, after making appropriate and reasonable inquiries,
that the proposed expenditure is in accordance with the policies of the Commonwealth and will make
efficient, effective use of the public money. These requirements apply to Ministers as well as to officials.
Appropriate due diligence inquiries and consideration of an organisation’s governance arrangements are a fundamental part of approval and procurement processes. The Regulations also enable
agencies to include termination provisions in contract or grants procedures.
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2.6 Money Laundering

Attempts to bribe a foreign public official can also trigger criminal charges for money laundering.163 Australia prohibits the laundering of the proceeds of crime and, in addition, the
possession of criminal property that constitutes the proceeds of crime. Any benefit obtained
from a bribe may be considered “proceeds of crime.”164 Property intended to be offered as a
bribe may be considered an “instrument of crime.”165
Any person who knowingly, recklessly, or negligently deals with proceeds or instruments
of crime may be liable for committing a money laundering offense.166 Depending upon the
value of the money or property concerned and the nature of the intent involved, penalties can range up to 25 years of imprisonment and fines representing 1500 penalty units.167
Foreign bribery is a predicate offense for money laundering.168 The prosecution does not
need to prove the predicate offense,169 but only that the money or property is the proceeds of
crime. “[T]he advantage obtained by bribing a foreign public official—having been ‘derived’
from the commission of the foreign bribery offence—constitutes the ‘proceeds of crime’. ”170
The [Australian] Government does not think it appropriate to specify particular offences as
grounds for termination as this might have the effect of unintentionally excluding other offences or
circumstances which might appropriately lead to termination.
The Australian Government’s procurement framework allows for an application or contract to be
excluded on grounds such as bankruptcy, insolvency, false declarations, or significant deficiencies in
performance of any substantive requirements or obligation under a contract, and this may include
conviction for a criminal offence as grounds for exclusion.
Id. at 21–22.
Australia Phase 1 Report, supra note 7, pt. 7.
164
“[P]roceeds of crime” are defined as “any money or other property that is derived or realised, directly or indirectly, by any person from the commission of an offence that may be dealt with as an indictable offence (even
if it may, in some circumstances, be dealt with as a summary offence).” Australian Criminal Code, supra note
4, s. 400.1 (“proceeds of crime”).
165
“Instrument of crime” is defined as “money or other property is an instrument of crime if it is used in the commission of, or used to facilitate the commission of, an offence against a law of the Commonwealth, a State, a Territory
or a foreign country that may be dealt with as an indictable offence (even if it may, in some circumstances, be dealt
with as a summary offence).” Australian Criminal Code, supra note 4, s. 400.1 (“instrument of crime”).
166
Id. ss. 400.3–400.8. Under the money laundering prohibitions, a person “deals with money or other property
if the person does any of the following: (a) receives, possesses, conceals or disposes of money or other property; (b) imports money or other property into Australia; (c) exports money or other property from Australia;
(d) engages in a banking transaction relating to money or other property.” Id. s. 400.2.
167
Id.
168
Id. ss. 400.1 (“Commonwealth indictable offence”); 401.1 (“foreign indictable offence”).
169
Id. ss. 400.11; 400.13.
170
OECD Directorate for Financial and Enterprise Affairs, Working Group on Bribery in International Business
Transactions, Australia: Phase 2—Report on the Application of the Convention on Combating Bribery of
Foreign Public Officials in International Business Transactions and the 1997 Recommendation on Combating
Bribery in International Business Transactions (“Australia Phase 2 Report”), ¶ 116 ( Jan. 4, 2006) (citing Australian
authorities), http://www.oecd.org/infobycountry/0,3380,en_2649_34855_1_70249_119663_1_37447,00.
html (last visited Oct. 8, 2013).
163
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2.7 Tax Deductibility

Bribes paid to foreign public officials are not deductible expenses under Australian tax
laws.171 However, a deduction for a facilitation payment is permissible when the requirements for a facilitation payment under Australia’s Criminal Code are met.172
2.8 Accounting and Record-Keeping

Virtually all Australian companies are required to keep “written financial records
that: (a) correctly record and explain its transactions and financial position and performance; and (b) would enable true and fair financial statements to be prepared and
audited.”173 This requirement is not limited to companies that are publicly held. Rather it
extends to corporate bodies, corporation soles, exempt public authorities, and unincorporated bodies that may be sued or hold private property.174
The “establishment of off-the-book accounts, the making of off-the-book or inadequately identified transactions, the recording of non-existent expenditures, the entry of
liabilities with incorrect identification of their object and the use of false documents”
would constitute a violation of these requirements because they would “not correctly
record and explain transactions and would not enable true and fair financial statements
to be prepared and audited.”175 This is a strict liability offense subject to a maximum penalty of six months imprisonment as well as fines.176

Income Tax Assessment Act (“ITAA”) 1997 (Cth), s. 26-52(1) (Austl.). In 2000, the ITAA was amended to
preclude the deduction of bribes to foreign officials. Taxation Laws Amendment Act (No. 2) 2000 (Cth), sch.
4, s. 2 (Austl.).
172
ITAA, supra note 171, s. 26-52(4). The definition of facilitation payments in the Integrity Trade Act is aligned
to the definition of facilitation payments in the Australian Criminal Code. Id. s. 26-52(5). See Australian
Criminal Code, supra note 4, s. 70.4.
173
Corporations Act, supra note 5, s. 286(1). “Financial records” include “invoices, receipts, orders for the payment
of money, bills of exchange, cheques, promissory notes and vouchers,” id. s. 9 (“financial records”)(a) “documents of prime entry,” id. s. 9 (“financial records”)(b), and “working papers and other documents needed to
explain (i) the methods by which financial statements are made up; and (ii) adjustments to be made in preparing financial statements.” Id. s. 9 (“financial records”)(c).
174
Id. ss. 9 (“companies”); 9 (“registrable Australian bodies”); 286(1).
175
Australia Phase 2 Report, supra note 170, para. 127.
176
Corporations Act, supra note 5, s. 286(3). Strict liability is an offense that does not include an element of “fault.”
Australian Criminal Code, supra note 4, s. 6.1(1)(a). However, proof of mistake of fact as well as other defenses
remain available. Australian Criminal Code, supra note 40, ss. 6.1(1)(b); 6.1(3); Corporations Act, supra note 5,
sch. 3, item 99, s. 286(1).
171
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In addition, more severe sanctions can be imposed on officers, employees, or members,
including former officers, employees, or members, of a company for the falsification of
the books and records of the company.177 Knowledge is an element of the offense as a
mistaken belief or ignorance of facts can be a defense.178 A term of imprisonment of two
years may be imposed in addition to fines.179

Corporations Act, supra note 5, s. 1307.
Australian Criminal Code, supra note 4, s. 9.1(1)(a).
179
Corporations Act, supra note 5, sch. 3, item 334, s. 1307.
177
178

3
Ca na d a

Canada deposited its instrument of ratification of the OECD Convention on
December 17, 1997.1 In order to implement the OECD Convention, Canada adopted
the Corruption of Foreign Public Officials Act (“CFPOA”) on December 7, 1998.2
The CFPOA became effective on February 14, 1999.3 Canada’s ratification of the
UN Convention became effective on October 2, 2007,4 and its ratification of the
Inter-American Convention became effective on June 6, 2000.5
3.0 Overview

In adopting the CFPOA,6 Canada created an act separate from its Criminal Code. In
so doing, the CFPOA combines the OECD Convention’s language and requirements
1

2
3
4

5

6

OECD Directorate for Financial and Enterprise Affairs, Convention on Combating Bribery of Foreign Public
Officials in International Business Transactions Ratification Status, available at http://www.oecd.org/daf/
anti-bribery/antibriberyconventionratification.pdf (last visited Oct. 6, 2013).
Corruption of Foreign Public Officials Act (“CFPOA”), R.S.C. 1998, c. 34 (Can.).
Id. s. 13.
United Nations Treaty Collection, Chapter XVIII, 14. United Nations Convention against Corruption, http://
treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=XVIII-14&chapter=18&lang=en#EndDec (last
visited Oct. 6, 2013). In its ratification of the UN Convention, no reservations or declarations were asserted by
Canada with respect to Article 16, the provision of the UN Convention that corresponds with the CFPOA. Id.
Organization of American States, Inter-American Convention Against Corruption, Signatures and
Ratifications, OAS Doc. B-58, available at http://www.oas.org/juridico/english/Sigs/b-58.html (last visited
Oct. 6, 2013). No reservations or declarations were asserted by Canada with respect to Article VIII relating to
transnational bribery, the provision that corresponds to the CFPOA.
By its terms, the CFPOA is designed to accommodate additional international conventions relating to the corruption of foreign public officials. The long title of the CFPOA is: “An Act respecting the corruption of foreign
public officials and the implementation of the Convention on Combating Bribery of Foreign Public Officials
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with language already in Canada’s Criminal Code.7 More recently, Canada amended the
CFPOA to broaden its jurisdictional reach and the breadth of its prohibitions.8
In addition, though not part of the CFPOA, Canada’s secret commissions offense
may supplement the CFPOA in certain situations to the degree that conduct commonly
referred to as private or commercial bribery is involved and is subject to Canadian jurisdiction.9 At its core, the secret commissions offense is premised on “the importance of the
agency relationship and the necessity of preserving the integrity of that relationship.”10
3.1 The Anti-Bribery Legislation

The CFPOA provides, in pertinent part, as follows:
(1) Every person commits an offence who, in order to obtain or retain an advantage
in the course of business, directly or indirectly gives, offers or agrees to give or
offer a loan, reward, advantage or benefit of any kind to a foreign public official
or to any person for the benefit of a foreign public official
(a) as consideration for an act or omission by the official in connection with
the performance of the official’s duties or functions; or
in International Business Transactions, and to make related amendments to other Acts.” CFPOA, supra note
2. “Having a new Act of Parliament serves to give greater prominence to the principal offence. As well, by
using the term ‘Corruption’ in the Act’s title, there is room for the Act to grow to accommodate new legislative provisions falling under this heading should Canada, in the future, undertake to sign and ratify additional
international conventions dealing with such matters.” OECD Directorate for Financial and Enterprise Affairs,
Working Group on Bribery in International Business Transactions, Canada—Phase 1: Review of Implementation
of the Convention and 1997 Recommendation (“Canada Phase 1 Report”), pt. A ( July 1999), available at http://
www.oecd.org/daf/anti-bribery/anti-briberyconvention/2385703.pdf (last visited Oct. 6, 2013).
7
Criminal Code (“Canadian Criminal Code”), R.S.C. 1985, c. C-46, s. 121(1)(a) (Can.).
8
Fighting Foreign Corruption Act (“Fighting Corruption Act”), S.C. 2013, c. 26 (Can.). These amendments were, in large part, prompted by criticism of the OECD Working Group. E.g., Robin MacKay,
Library of Parliament, Legislative Summary, Bill S-14: An Act to Amend the Corruption
of Foreign Public Officials Act, s. 1.3 (May 28, 2013), available at http://www.parl.gc.ca/About/
Parliament/LegislativeSummaries/bills_ls.asp?ls=s14&Parl=41&Ses=1&source=library_prb&Language=E
(last visited Oct. 6, 2013); OECD Directorate for Financial and Enterprise Affairs, Working Group on
Bribery in International Business Transactions, Canada: Phase 3 Report on the Application of the Convention
on Combating Bribery of Foreign Public Officials in International Business Transactions and the 2009 Revised
Recommendation on Combating Bribery in International Business Transactions (“Canada Phase 3 Report”), ¶¶
15–24, 121, 133–35 (Mar. 18, 2011), available at http://www.oecd.org/daf/anti-bribery/anti-briberyconvention/
Canadaphase3reportEN.pdf (last visited Dec. 14, 2013).
9
Canadian Criminal Code, supra note 7, s. 426. In the sentencing associated with the first prosecution brought
under the CFPOA, R. v. Watts (“R. v. Watts”), [2005] A.J. No. 568; 2005 AB.C. LEXIS 613, para. 140 (Can.
Alta. Q.B.), specific reference was made to the similarities between the CFPOA and the secret commissions
offense: “the sentencing principles to be considered [under the CFPOA] are akin to those under the [secret
commissions offence].” Id.
10
R. v. Kelly (“R. v. Kelly”), [1992] 2 S.C.R. 170 (Can.). “ ‘The legislative history of [the secret commissions
offence] demonstrates that the purpose and intent of it is to criminalize an agent’s or employee’s act of accepting
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(b) to induce the official to use his or her position to influence any acts or
decisions of the foreign state or public international organisation for
which the official performs duties or functions.11
The secret commissions offense provides, in pertinent part, as follows
(1) Every one commits an offence who
(a) directly or indirectly, corruptly gives, offers or agrees to give or offer to
an agent or to anyone for the benefit of the agent—or, being an agent,
directly or indirectly, corruptly demands, accepts or offers or agrees to
accept from any person, for themselves or another person—any reward,
advantage or benefit of any kind as consideration for doing or not
doing, or for having done or not done, any act relating to the affairs or
business of the agent’s principal, or for showing or not showing favour
or disfavour to any person with relation to the affairs or business of the
agent’s principal.12
3.2 Jurisdiction

Conduct that may otherwise violate the CFPOA is subject to both territorial and nationality jurisdiction.
3.2.1 Territorial Jurisdiction
Jurisdiction over the bribery of a foreign public official is established in Canada when
the offense is committed in whole or in part within its territory. The same jurisdictional
principles apply to the secret commissions offense.13 Canada’s territorial jurisdiction can

“secret commissions” for showing favour or disfavour to any person with relation to the affairs or business of his
principal.’ ” Id. (quoting from R. v. Morris (1988), 64 Sask. R. 98, 116 (Can. Sask. C.A.)).
11
CFPOA, supra note 2, s. 3(1) (emphasis in original).
12
Canadian Criminal Code, supra note 7, s. 426(1)(a) (emphasis in original). The secret commissions offense also
contains a related provision, id. s. 426(1)(b), which may have implications as records may be used to conceal
an improper inducement. The pertinent provisions are as follows with respect to every person who:
(b) with intent to deceive a principal, gives to an agent of that principal, or, being an agent, uses with
intent to deceive his principal, a receipt, an account or other writing
(i) in which the principal has an interest,
(ii) that contains any statement that is false or erroneous or defective in any material particular, and
(iii) that is intended to mislead the principal.
13

Id. s. 426(1)(b) (emphasis in original).
See Canadian Criminal Code, supra note 7, s. 426.
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extend to conduct taking place on aircraft registered with Canadian authorities,14 on aircraft that terminate in Canada,15 and on any aircraft where the person committing the
offense on the aircraft is later present in Canada.16
An extensive physical connection between the offense and Canada is not required.
The leading case in Canada on territorial jurisdiction is the Supreme Court’s decision on
territorial jurisdiction in R. v. Libman where it was held that
. . . all that is necessary to make an offence subject to the jurisdiction of our courts
is that a significant portion of the activities constituting that offence took place in
Canada. As it is put by modern academics, it is sufficient that there be a “real and
substantial link” between an offence and this country, a test well known in public
and private international law.17
The facts of a particular situation will be determinative as to what is sufficient to
constitute a “significant portion” or a “real and substantial link” to establish territorial
jurisdiction.18 Of significance with respect to the CFPOA, the Supreme Court in
Libman noted that Canada “should not be indifferent to the protection of the public
in other countries.”19

Id. s. 7(1)(a).
Id. s. 7(1)(b).
16
Id. s. 7(2).
17
R. v. Libman (“R. v. Libman”) [1985] 2 S.C.R. 178 (Can.).
18
In The Queen v. Niko Resources Ltd. [2011] (Can. Alta. Q.B.), a publicly traded company headquartered in
Calgary, Canada, pled guilty to a violation of the CFPOA with respect to its indirect foreign subsidiary, Niko
Bangladesh. Agreed Statement of Facts at para. 55, id. In 2005 Niko Bangladesh purchased and provided the
use of a vehicle, valued at $190,984, to a Bangladeshi State Minister for Energy and Mineral Resources. Agreed
Statement of Facts at para. 4, id. Later, Niko Resources paid travel and accommodation expenses for the minister to travel from Bangladesh to Calgary to attend an oil and gas exposition. Agreed Statement of Facts at
paras. 35–37, id. Niko Resources also improperly paid approximately $5,000 for the minister’s non-business
travel to New York. Agreed Statement of Facts at paras. 5, 37, id.
Even though Niko Bangladesh was a Barbados corporation wholly owned by Niko Cayman, which, in turn,
was a wholly owned foreign subsidiary of Niko Resources, the latter ultimately agreed that it had a real and substantial link to what took place in Bangladesh. Agreed Statement of Facts at para. 10, id. Niko Bangladesh, including the acquisition of the vehicle, was fully funded by Niko Resources. Agreed Statement of Facts at paras.
11, 39 55, id. The CEO of Niko Resources was on Niko Bangladesh’s board of directors. Agreed Statement of
Facts at para. 15, id. Niko Resources closely monitored the activities of Niko Bangladesh, Agreed Statement of
Facts at para. 15, id., including the flow of money from Niko Resources to Niko Bangladesh, Agreed Statement
of Facts at para. 17, id., even small transactions, id., and accounting practices. Agreed Statement of Facts at para.
19, id. Niko Resources was also aware of a letter on Niko Bangladesh stationery confirming delivery of the vehicle for the minister’s use. Agreed Statement of Facts at para. 53, id.
19
R. v. Libman, supra note 17, at 214. In Canada (Human Rights Commission) v. Canadian Liberty Net [1998]
1 S.C.R. 626 (Can.), a private organization changed their message to refer callers to a phone number in the
United States to hear racist messages. In citing Libman, the Supreme Court found that the facts of the case “did
not even test the outer limits of the principle” as the advertisement for the racist messages was made in Canada
14
15
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An additional consideration is the relationship with territorial jurisdiction and
Canadian law on conspiracy. Territorial jurisdiction is established in Canada when a person conspires in Canada to commit an act in another country that is an offense under
the laws of that country and that would also be an offense if committed in Canada.20
Alternatively, jurisdiction is established if a person conspires in another country to commit an offense in Canada.21 “Even if an offence under the [CFPOA] was or would have
been committed by conspirators outside of Canada, then the conspiracy to commit that
offence is deemed to have taken place within Canada.”22 “It is not necessary that the
offence intended by the conspirators be completed.”23
3.2.2 Nationality Jurisdiction
The CFPOA is now subject to nationality jurisdiction.24 Regardless of whether the individual or entity may be subject to Canada’s territorial jurisdiction, the CFPOA applies to
Canadian citizens,25 “permanent resident[s],”26 and any “public body” or entity formed
“under the laws of Canada or a province.”27 “[P]ermanent resident” is “a person who has
acquired permanent resident status and has not subsequently lost that status.”28
The secret commissions offense is more limited in its scope of application. It is not
subject to nationality jurisdiction.

on the same phone line where the original messages had been available. Id. at 671. In R. v. Hammerbeck (1993),
45 R.F.L. (3d) 265, 26 Can. B.C.A.C. 1 (Can. B.C.C.A.), the accused took his daughter to the United States
and kept her there for three weeks in violation of a child custody order. In charging him with abduction, the
British Columbia Court of Appeal held that Canadian courts had jurisdiction because the abduction started
in Canada.
20
Canadian Criminal Code, supra note 7, s. 465(3).
21
Id. s. 465(4).
22
Canada Phase 1 Report, supra note 6, pt. 4.1.
23
Id.
24
CFPOA, supra note 2, s. 5.
25
Id. s. 5(a).
26
Id. s. 5(b).
27
Id. s. 5(c).
28
Immigration and Refugee Protection Act, R.S.C. 2001, c. 27, s. 2(1)(“permanent resident”). A permanent
resident in Canada is a person who is not a Canadian citizen but who has been granted permission to live
and work in Canada without any time limit on his or her stay. See, e.g., id. s. 27(1). “A permanent resident
must comply with a residency obligation with respect to every five-year period.” Id. s. 28(1). These include,
“with respect to a five-year period if, on each of a total of at least 730 days in that five-year period, they are
(i) physically present in Canada, (ii) outside Canada accompanying a Canadian citizen who is their spouse or
common-law partner or, in the case of a child, their parent, (iii) outside Canada employed on a full-time basis
by a Canadian business or in the federal public administration or the public service of a province, (iv) outside
Canada accompanying a permanent resident who is their spouse or common-law partner or, in the case of a
child, their parent and who is employed on a full-time basis by a Canadian business or in the federal public
administration or the public service of a province, or (v) referred to in regulations providing for other means
of compliance . . . .” Id. s. 28(2)(a).
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3.3 Elements of the Offense

3.3.1 Any Person
The offense under the CFPOA is intended to apply to “every person.”29 The secret commissions offense is also intended to apply to “every person.”30
3.3.1.1 Juridical Entities
In addition to a natural person, a “person” includes an organization,31 which can include “a public body, body corporate, society, company, firm, partnership, trade union or
municipality,” or an association of persons created for a common purpose with an operational structure that holds itself out to the public as an association of persons.32
3.3.1.2 Standard of Liability for Juridical Entities
Canada’s reliance on the “identification theory” under the common law has been replaced
by the codification of a standard for liability on the part of organizations. An organization is a party to an offense if, with the intent at least in part to benefit the organization,
one of its senior officers
(a) acting within the scope of their authority, is a party to the offence;
(b)	having the mental state required to be a party to the offence and acting within
the scope of their authority, directs the work of other representatives of the
organisation so that they do the act or make the omission specified in the
offence; or
(c)	knowing that a representative of the organisation is or is about to be a party to
the offence, does not take all reasonable measures to stop them from being a
party to the offence.33
A “senior officer” is “a representative who plays an important role in the establishment of an
organisation’s policies or is responsible for managing an important aspect of the organisation’s activities and, in the case of a body corporate, includes a director, its chief executive
officer and its chief financial officer.”34
CFPOA, supra note 2, s. 3(1).
Under the secret commissions offense, “agent” includes an employee, and “principal” includes an employer.
Canadian Criminal Code, supra note 7, s. 426(4) (emphasis in original).
31
CFPOA, supra note 2, s. 2(“person”); Canadian Criminal Code, supra note 7, s. 2(“person”).
32
Canadian Criminal Code, supra note 7, s. (“organization”). The first prosecution and plea under the CFPOA
was against a corporate entity, Hydro Kleen Systems Inc. R. v. Watts, supra note 9.
33
Canadian Criminal Code, supra note 7, s. 22.2 (emphasis in original).
34
Id. s. 2(“senior officer”).
29
30
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3.3.2 Intentionally
Though the CFPOA does not specifically refer to intent,35 under Canada’s Criminal Code,
criminal offenses “are presumed to require proof of mens rea unless there is a clear indication
to the contrary.”36 “The mens rea of intention and knowledge includes wilful blindness.”37 It
does not include a “should have known” standard.38 “The involvement of an intermediary
does not alter the nature of the mens rea requirement.”39
It is not an offense simply to give something of value to a foreign public official with no
expectation of anything in return. “The words ‘in order to’ imply that there is a purpose underlying the giving etc. of a benefit.”40 In essence, the phrase “in order to” imparts a quid pro
quo element to the offense. The “benefit” is given or offered to the official in order to induce
the official to use his or her official position to the business advantage of the person making
the bribe.
Under the secret commissions offense, there must be “corrupt intent” on the part of the
person seeking to improperly induce an agent.41 In the particular context of the offense,
“corruptly . . . designates secrecy as the corrupting element of the offence. It is the failure to
disclose that makes it impossible for the principal to determine whether to act upon the
advice of the agent or accept the actions of the agent. It is the non-disclosure which makes
the receipt of the commission or reward corrupt.”42
3.3.3 Offer, Promise, or Give
The CFPOA uses the terms “gives, offers or agrees to give or offer.”43 This is identical to
the language used in the Criminal Code for improper inducements to public officials in
Canada.44
Similarly, the secret commissions offense includes similar language: “gives, offers or
agrees to give or offer.”45 Like the language used in the CFPOA, it captures a broad range
of conduct, including an authorization, that may constitute an improper inducement.
CFPOA, supra note 2, s. 3(1).
“The words ‘in order to’ imply that there is a purpose underlying the giving of a benefit.” Canada Phase 1
Report, supra note 6, pt. 1.1.2. “Canadian courts can be expected to find that the offence includes a mens rea of
intention and knowledge.” Id. (citing R. v. Cogger (1997), 214 N.R. 64; 116 C.C.C. (3d) 322 (S.C.C.)(Can.);
R. v. Cooper (1977), [1978] 1 S.C.R. 860) (Can.)) (emphasis in original).
37
Id. (emphasis in original).
38
Id. The “should have known” standard amounts to negligence or lack of due diligence. Id.
39
Id. pt. 1.1.5 (emphasis in original).
40
Id. pt. 1.1.2.
41
R. v. Kelly, supra note 10.
42
Id.
43
CFPOA, supra note 2, s. 3(1).
44
See, e.g., Canadian Criminal Code, supra note 7, ss. 121(1), 123(1).
45
Id. s. 426(a).
35
36
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3.3.3.1 Whether Indirectly or through Intermediaries
Although the CFPOA does not make specific reference to the application of the offense
to bribes given through intermediaries,46 the words “directly or indirectly” cover bribes
given directly or indirectly, including through intermediaries.47 Depending upon their
degree of knowledge, intermediaries can also be prosecuted as being complicit parties to
the offense.
The secret commissions offense includes identical language, “directly or indirectly,” in
referring to the manner in which a violation may occur.48 The use of intermediaries would
thereby be incorporated within the scope of the prohibitions of the secret commissions
offense.49
3.3.3.2 Attempt
Liability exists for attempting to commit an offense regardless of whether it was, in fact,
possible to commit the offense.50 The penalty is imprisonment for a term that is one-half
of the longest term to which a person who is guilty of the offense is liable.51
No “general criterion” has been established to articulate a clear line between preparation and attempt.52 A determination must be made on a “case-by-case basis, having regard
CFPOA, supra note 2, s. 3(1).
Id. As part of the plea agreement entered into by Griffiths Energy International Inc. (“GEI”), R. v. Griffiths
Energy International, [2013] A.J. No. 412; 2013 AB.C. LEXIS 406 (Can. Alta. Q.B.) (“Griffiths Energy
International”), the Agreed Statement of Facts refers to a situation whereby a foreign official may have benefitted in a number of indirect ways. Agreed Statement of Facts, id. In particular, a consulting firm owned by
the wife of Chad’s Ambassador to the United States and Canada was the recipient of a major payment from
GEI. Agreed Statement of Facts at paras. 22, 38, id. The consulting agreement was essentially identical to the
consulting agreement that had been previously proposed with an entity owned by the Ambassador. Agreed
Statement of Facts at paras. 20, 34. id. In addition, the Deputy Chief of the Chadian Embassy in Washington,
D.C. directed where the funds to the consulting firm owned by the Ambassador’s wife were to be deposited.
Agreed Statement of Facts at para. 38, id.
There was also an arrangement whereby the Ambassador’s wife purchased founders shares in GEI. Agreed
Statement of Facts at para. 23, id. The wife of the Deputy Chief of the Chadian Embassy was also allowed to
purchase founders shares as was an individual by the name of Adoum Hassan. Agreed Statement of Facts at
para. 24, id. The Ambassador’s wife subsequently took steps to have Mr. Hassan’s shares transferred to her
consulting firm and then her personal account by using a power of attorney granted by Mr. Hassan to the
Ambassador giving the latter authority over Mr. Hassan’s shares. Id.
48
Canadian Criminal Code, supra note 7, s. 426(a).
49
Indeed, the secret commissions offense is specifically applicable to anyone “who is knowingly privy to the commission of ” the secret commissions offense. Id. s. 426(2).
50
Id. s. 24(1). The provisions of the Criminal Code relating to indictable offences “apply to indictable offences
created by an enactment, and all the provisions of the Criminal Code relating to summary conviction offences
apply to all other offences created by an enactment, except to the extent that the enactment otherwise provides.” Interpretation Act, R.S.C. 1985, c. I-21, s. 34(2).
51
Canadian Criminal Code, supra note 7, s. 463(b). This would be seven years in the case of the bribery of a
foreign public official and two and one-half years for a violation of the secret commissions offense.
52
R. v. Deutsch, [1986] 2 S.C.R. 2 (Can.).
46
47
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to the relationship between the nature and quality of the act in question and the nature
of the complete offence, as well as the relative proximity of the act in question to what
would have been the completed offence.”53 Where an accused’s intention is otherwise
proven, acts that are on their face equivocal in nature may nevertheless be sufficiently
proximate so as to constitute an attempt.54
For a violation of the secret commissions offense, although there must be proof that
the person who “was offered the benefit was in fact an agent, . . . the agent need not have a
specific principal at the time the prohibited offer was made.”55 “Nor need the agent intend
to carry out the purpose for which the offer was made. The gravamen of the offence is the
offer to the agent and the corrupt intention accompanying the offer.”56 The intention of
the agent is irrelevant.57 The offer is a corrupt offer even though the agent may not intend
to carry out the corrupt act.58
3.3.3.3 Complicit Conduct
A person who aids and abets the offense of bribing a foreign public official may be guilty
of an indictable offense and liable to the same punishment as for the normal offense.59
Where two or more persons form an intention in common to carry out an unlawful purpose and to assist each other, and one of them, in carrying out the common purpose,
commits an offense, each would be culpable for that offense.60
In addition, where a person counsels another person to be a party to the offense and that
other person is afterward a party to that offense, the person who did the counseling is a party
to that offense, regardless of whether the offense was committed in a way different from
that which was counseled.61 “Every one who counsels another person to be a party to an offence is a party to every offence that the other commits in consequence of the counseling.”62
“ ‘[C]ounsel’ includes procure, solicit or incite.”63
Given the application of Canada’s Criminal Code with respect to complicity to all
indictable offenses, a violation of the CFPOA or secret commissions offense may fall within
the ambit of a complicit offense. Moreover, the secret commissions offense is specifically
Id.
R. v. Sorrell and Bondett (1978), 41 C.C.C. (2d) 9 (Can. Ont. C.A.) (Though the defendants who sought to
rob a store departed after being told to leave the store, they were still convicted of attempted murder.).
55
R. v. Wile (1990), 74 O.R. (2d) 289, 297 (Can. Ont. C.A.).
56
Id.
57
Id. “[T]he offence is in offering a benefit for the purpose of influencing an agent’s conduct in relation to the
business or affairs of his principal. Whether the agent is in fact so influenced is beside the point; his intention
is irrelevant. The offer is a corrupt offer even though the agent may not intend to carry out the corrupt act.” Id.
(citing R. v. Reid (“R. v. Reid”), [1969] 1 O.R. 158, 168 (Can. Ont. C.A.)).
58
Id. (citing R. v. Reid, supra note 57).
59
Canadian Criminal Code, supra note 7, s. 21.
60
Id. s. 21(2).
61
Id. s. 22(1).
62
Id. s. 22(2).
63
Id. s. 22(3).
53
54
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applicable to anyone “who is knowingly privy to the commission of ” the secret commissions
offense.64
3.3.3.4 Conspiracy
Anyone who conspires with anyone to commit an indictable offense is guilty of an indictable
offense and liable to the same punishment as that to which an accused who is guilty of the
offense would, on conviction, be liable.65 This may include, in certain circumstances, conspiring in Canada to do anything abroad that would be an offense under the laws of the foreign
jurisdiction.66 It is also an offense to conspire outside Canada to do anything prohibited in
Canada.67 As a result of their status as indictable offenses, an individual or entity could be
charged with conspiring to violate the CFPOA or the secret commissions offense.
3.3.4 Any Undue Pecuniary or Other Advantage
The CFPOA prohibits the giving or offering of a “loan, reward, advantage or benefit of
any kind” to a foreign public official.68 “Benefits of any kind” cover diverse forms of benefits,69 including intangible benefits.70 The ability to confer a benefit upon a third party
“would be some benefit to the foreign public official.”71
The secret commissions offense is similarly broad in terms of what may be considered
a benefit. The statute specifically provides that “any reward, advantage or benefit of any
kind” may constitute an improper inducement.72
3.3.5 Foreign Public Official
A “foreign public official” under Canadian law includes a number of categories of foreign
public officials.73 One category includes “a person who holds a legislative, administrative
Id. s. 426(2).
Id. s. 465(1)(c).
66
Id. s. 465(3).
67
Id. s. 465(4).
68
CFPOA, supra note 2, s. 3(1). The word “undue” was not used “because it is the giving of the loan, etc., in the
context of the offence, . . . , that renders the loan, etc., ‘undue’. ” Canada Phase 1 Report, supra note 6, pt. 1.1.4.
69
R. v. Hinchey, [1996] 3 S.C.R. 1128 (Can.).
70
Canada Phase 1 Report, supra note 6, pt. 1.1.7.
71
Id. “The wording ‘to a foreign public official or to any person for the benefit of the foreign public official’ is
derived from [section] 121(1)(a)(i) of the Criminal Code.” Id. (citing Canadian authorities) (emphasis in the
original). “It is designed to cover the situation where a foreign public official might not receive the bribe himself or herself, but instead direct that the benefit be given to another person.” Id. (citing Canadian authorities).
One example might be “favourable publicity and indirect pecuniary benefits such as reduced tuition expenses
arising from scholarships paid directly to a school or an adult child.” Id. (citing Canadian authorities). See, e.g.,
Griffiths Energy International, supra note 47.
72
Canadian Criminal Code, supra note 7, s. 426(a).
73
CFPOA, supra note 2, s. 2(“foreign public official”). A foreign state includes “a country other than Canada”
including: “(a) any political subdivision of that country; (b) the government, and any department or branch,
64
65
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or judicial position of a foreign state.”74 It includes “a political subdivision” of a country.75
Though the definition does not expressly apply “whether elected or appointed,” by implication the terminology incorporates both elected and appointed officials.76
Under the secret commissions offense, whether the intended recipient of the improper
inducement is a foreign public official is not relevant to a violation. Rather, the critical
factor for there to be a violation is whether the intended recipient of the improper inducement is an agent. In this regard, “[t]he simple, unrestricted language used in the
[secret commissions statute] was intended . . . to capture a broad array of relationships
predicated on a relationship of trust between agent and principal, including the basic
employee/employer relationship.”77 The offense is designed to protect the integrity of the
fiduciary relationship that exists between a principal and agent.
3.3.5.1 Parastatals
A foreign public official also includes a person exercising a public function for a “public agency” of a “foreign state,” which includes “an agency of that country or of a political subdivision of that country.”78 A number of enterprises fall within this definition,
including boards, commissions, corporations or other bodies or authorities “established
to perform a duty or function on behalf of the foreign state, or performing such a duty
or function.”79
In some situations, the secret commissions offense may be used as an alternative
offense when it is unclear whether the intended recipient is an employee or agent of a
parastatal. Whether the principal of an employee or agent is a parastatal is not relevant
to whether there may be a violation of the secret commissions offense. The determining
factor is whether an agency relationship exists.
3.3.5.2 Public International Organizations
The Canadian definition of a foreign public official in relation to public international
organizations closely follows the definition in the OECD Convention.80 It applies to
“an official or agent of a public international organisation that is formed by two or more
states or governments, or by two or more such public international organisations.”81

of that country or of a political subdivision of that country; and (c) any agency of that country or of a political
subdivision of that country.” Id. s. 2(“foreign state”)(c) (emphasis in original).
74
Id. s. 2(“foreign public official”)(a).
75
Id. s. 2(b).
76
Canada Phase 1 Report, supra note 6, pt. 1.1.6 (citing Canadian authorities).
77
R. v. Menard, [2007] O.J. No. 33; 2007 ON.C. LEXIS 37 (Can. Ont. S.C.J.).
78
Canadian Criminal Code, supra note 7, s. 2(“foreign public official”)(c).
79
Id. s. 2(“foreign public official”)(b).
80
Canada Phase 1 Report, supra note 6, pt. 1.1.6.
81
CFPOA, supra note 2, s. 2(“foreign public official”)(c).
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If the intended recipient of the improper inducement is an agent of a public international organization, the secret commissions offense may also apply if the other elements
of a violation of the secret commissions offense are present.
3.3.5.3 Political Party, Political Party Official, or Candidate for Public Office
The Canadian definition of a foreign public official under the CFPOA does not include
a political party, political party official, or candidate for public office. However, in some
circumstances, the secret commissions offense may apply because a violation of its provisions is not dependent upon the status of the intended recipient of the improper inducement as a foreign public official.
3.3.6 In Order That the Official Act or Refrain from Acting in
Relation to the Performance of Official Duties
“[T]he offence criminalizes the giving of an advantage, etc., as consideration ‘for an act
or omission by the official in connection with the performance of the official’s duties or
functions.’ ”82 “Although the [CFPOA] does not specify whether the offence applies to
acts or omissions whether or not they are within the official’s authorised competence,
[section 3(1)(b)] is meant and designed to cover the situation where the bribe is given,
not for the purpose of having the foreign public official act or omit to act in areas over
which the official is authorised to act, but to influence others within the foreign state or
public international organisation.”83
Canada’s secret commissions offense seeks to address improper inducements “for
doing or not doing, or for having done or not done, any act relating to the affairs or business of the agent’s principal, or for showing or not showing favour or disfavour to any
person with relation to the affairs or business of the agent’s principal.”84 In essence, the
inducement seeks to cause an agent to breach his or her fiduciary relationship with his
or her claim.
3.3.7 In Order to Obtain or Retain Business or Other Improper
Advantage
The CFPOA applies to “a loan, reward, advantage or benefit of any kind” to a foreign
public official in order to “obtain or retain an advantage in the course of business.”85 The

Id. s. 3(1)(a). Canada Phase 1 Report, supra note 6, pt. 1.1.8.
Id. (citing Canadian authorities). There is also no requirement that the foreign public official be actually influenced in order for there to be a violation of the CFCPA. See Agreed Statement of Facts at paras. 31, 50, Griffiths
Energy International, supra note 47.
84
Canadian Criminal Code, supra note 7, s. 426(a).
85
CFPOA, supra note 2, s. 3(1).
82
83
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provision is not limited to the obtaining or retaining of “business or other improper
advantage.”86 The language would extend to “efforts to secure improper advantages in the
course of business as well as other advantages which would otherwise be proper but for
the bribery.”87 “Improper advantages are prohibited because securing an improper advantage would not be part of a foreign public official’s duties or functions.”88
Under the CFPOA, “ ‘business’ means any business, profession, trade, calling, manufacture or undertaking of any kind carried on in Canada or elsewhere.”89 Especially with
the removal of “for profit” from the original definition of “business” in the CFPOA,90
nonprofit entities are clearly intended to fall within the ambit of the prohibitions of the
CFPOA.91
The secret commissions offense is not restricted to business activities. Nor is the offense limited to for-profit activities. Instead, it has a far broader application to the “affairs
or business of the agent’s principal.”92
3.4 Defenses

The exceptions and affirmative defenses under the CFPOA are largely based on the
FCPA.93 The statutory exceptions to the CFPOA do not necessarily apply to the secret
commissions offense.94 However, the common law defenses may be applicable.

Canada Phase 1 Report, supra note 6, pt. 1.1.9.
Id. “For example, it would be an offence within the meaning of subsection 3(1) to bribe in order to obtain or
retain business or other improper advantage whether or not the company concerned was the best qualified
bidder or was otherwise a company which could properly have been awarded the business.” Id.
88
Id.
89
CFPOA, supra note 2, s. 2(“business”) (emphasis in original).
90
Fighting Corruption Act, supra note 8, cl. 2(3).
91
Robin MacKay, Library of Parliament, Legislative Summary, Bill S-14, supra note 8, s. 2.1.
Canada Phase 3 Report, supra note 8, at 10-13. Previously, Canada explained to the OECD Working Group that
nonprofit entities would not be exempted from the purview of the offense on the basis that they were captured
by the definition of “person” under the Criminal Code. Canada Phase 1 Report, supra note 6, pt. 1.1.10 (citing
Canadian Criminal Code, supra note 7, s. 15(2)(“person”)). Nevertheless, the OECD Working Group consistently raised concerns as to the need for legislation clarifying this provision. Canada Phase 3 Report, supra note
6, ¶¶ 15–24.
92
Canadian Criminal Code, supra note 7, s. 426(a). In the prosecution of a senior immigration inspector with
the United States “Department of Justice, Immigration and Naturalization Service” located in Alberta,
Canada, R. v. Garcia, [2002] A.J. No. 1262; 2002 ABPC 156; 2002 AB.C. LEXIS 2391 (Can. Alta. Prov. Ct.),
the secret commissions offense was the basis for the charges against the recipient of improper payments by a
Canadian company, Hydro Kleen Group Inc., in violation of the CFPOA. Given that the U.S. government
is not a for-profit organization, the reliance upon the secret commissions offense in this context is suggestive
of its applicability to situations where the improper inducement is made by an organization that may not be
for profit.
93
Canada Phase 1 Report, supra note 6, pt. A.
94
The statutory exceptions include the local written law defense, CFPOA, supra note 2, s. 3(3)(a); reasonable
business expense defense, id. s. 3(3)(b); and facilitation payment defense. Id. s. 3(3)(c). Some of the factors
86
87
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3.4.1 Statute of Limitations
No limitation period exists in Canada with respect to the investigation and prosecution
of the bribery of foreign public officials under the CFPOA.95 As the secret commissions
offense is an indictable offense, it is also not subject to a statute of limitations.
3.4.2 Local Written Law
Under the CFPOA, an exception is provided for a “loan, reward, advantage or benefit” that is “permitted or required under the laws of the relevant foreign state or public
international organisation.”96 Where an official of a public international organization is
involved, “[i]t is intended that [the exception] would be the laws of the public international organisation itself rather than the laws of the country within which the organisation is situated that would be relevant to the exception.”97
3.4.3 Bona Fide and Reasonable Business Expenses
Reasonable business expenses are excluded from the offense of bribery of foreign public
officials. The loan, reward, advantage, or benefit must be a reasonable expense “incurred
in good faith, made by or on behalf of the foreign public official and be directly related
to . . . the promotion, demonstration or explanation of the person’s products or services,
or . . . the execution or performance of a contract between the person and the foreign
state for which the individual performs duties or functions.”98 Alternatively, the loan,
associated with these defenses may be relevant to determining whether there may be a violation of the secret
commissions offense. For example, the payment of a reasonable business expense is not likely to suggest a violation of the secret commissions offense. Nevertheless, the secret commissions offense is premised on agency
concepts and inadequate disclosure. Although an overlap may exist between the CFPOA and the secret commissions offense, a fundamental difference exists in the orientation of the two offenses.
95
Canada Phase 1 Report, supra note 6, pt. 6.
96
CFPOA, supra note 2, s. 3(3)(a). Depending upon the nature of the local law, its terms may have a bearing on
whether a violation of the secret commissions offense occurred, especially with respect to the issue of corrupt
intent as it may relate to nondisclosure.
97
Id. (citing Canadian authorities).
98
CFPOA, supra note 2, s. 3(3)(b). With respect to bona fide and reasonable business expenses, the CFPOA
“reflects a policy concern that is also reflected in a similar provision in the FCPA.” Canada Phase 1 Report, supra
note 6, pt. 1.1.4 (citing Canadian authorities). In interpreting this exception, “Canadian courts could well examine U.S. texts, commentaries and case law on the U.S. defence, although Canadian courts may choose not to
follow the U.S. approach.” Id. However, unlike the FCPA, where bona fide and reasonable business expenses are
an affirmative defense, and not an exception, the burden under the CFPOA is on the prosecution, and not the
defendant, to prove that the exception does not apply. OECD Directorate for Financial and Enterprise Affairs,
Working Group on Bribery in International Business Transactions, Canada: Phase 2 Report on the Application of
the Convention on Combatting Bribery of Foreign Public Officials in International Business Transactions and the
1997 Recommendation on Combatting Bribery in International Business Transactions, ¶ 64 (Mar. 25, 2004), available at http://www.oecd.org/daf/anti-bribery/anti-briberyconvention/31643002.pdf (last visited Dec. 14, 2013).
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reward or benefit must be “permitted or required under the laws of the foreign state or
public international organization for which the foreign public official performs duties or
functions.”99
3.4.4 Facilitation Payments
Currently, the CFPOA provides an exemption for payments made “to expedite or secure
the performance by a foreign public official of any act of a routine nature that is part of
the foreign public official’s duties or functions.”100 An act of a routine nature does not
include a decision to award new business or to continue business with a particular party,
including a decision on the terms of that business, or encouraging another person to
make any such decision.101 These include:102
(a) the issuance of a permit, licence or other document to qualify a person to do
business;
(b) the processing of official documents, such as visas and work permits;
(c) the provision of services normally offered to the public, such as mail pick-up
and delivery, telecommunication services and power and water supply; and
(d) the provision of services normally provided as required, such as police
protection, loading and unloading of cargo, the protection of perishable
products or commodities from deterioration or the scheduling of inspections
related to contract performance or transit of goods.
However, upon the entry of an order of the Governor in Council,103 the CFPOA
will no longer provide an exception for facilitation payments.104 At least in the near
term, facilitations payments will continue to be permitted. In time, they are slated to be
prohibited.105
CFPOA, supra note 2, s. 3(3)(a). Though not directly applicable to the secret commissions offense, the underlying considerations associated with an exception to the CFPOA may be a factor as to whether there may be a
violation of the secret commissions offense. The payment of reasonable expenses is less likely to be suggestive
of corrupt intent or reflective of secretive behavior.
100
Id. s. 3(4). Unlike the other statutory exceptions to a violation of the CFPOA, what might otherwise be determined to be a facilitation payment is unlikely to be a factor in determining whether a violation of the secret
commissions offense occurred. By its very nature, a facilitation payment constitutes a violation of law in the
jurisdiction where it is directed to be paid.
101
Id. s. 3(5).
102
Id. s. 3(4) (emphasis in original).
103
Fighting Corruption Act, supra note 8, cl. 6.
104
Id. s. 3(2).
105
“[T]he elimination of facilitation payments will not come into force on Royal Assent like the rest of the
bill but, rather, on a day to be fixed by order of the Governor in Council.” Robin MacKay, Library of
Parliament, Legislative Summary, Bill S-14, supra note 8, s. 2.3. In Canada, the Governor in Council
is the Governor General acting on the advice of the federal cabinet.
99
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3.4.5 Duress
A person who commits an offense under compulsion by threats of immediate death or
bodily harm from a person who is present when the offense is committed is excused for
committing the offense if the person believes that the threats will be carried out and if
the person is not a party to a conspiracy or association whereby the person is subject to
compulsion.106
In addition, “every rule and principle of the common law that renders any circumstance
a justification or excuse for an act or a defence to a charge” may also be applicable.107 In
this regard, the defense of necessity may be available.108 The defense of necessity “only
applies in circumstances of imminent risk where the action was taken to avoid a direct
and immediate peril.”109 In such circumstances, the “act in question may only be characterized as involuntary where it was inevitable, unavoidable, and where no reasonable
opportunity for an alternative course of action that did not involve a breach of the law
was available.”110 Moreover, “the harm inflicted by the violation of the law must be less
than the harm the accused sought to avoid.”111
3.5 Sanctions

3.5.1 Criminal Sanctions
For an individual, the maximum penalty for a violation of the CFPOA is a 14-year term
of imprisonment.112 This includes a violation of the CFPOA’s record-keeping offense.113
For a violation of the secret commissions offense, the maximum penalty is a five-year
term of imprisonment.114 A court has the discretion to also impose a fine on an individual and an entity with there being no upper limit on the amount of the fine.115 For an

Canadian Criminal Code, supra note 7, s. 17.
Id. s. 8(3).
108
Perka v. The Queen, [1984] 2 S.C.R. 232, 233 (Can.). “Where it was contemplated or ought to have been contemplated by the accused that his actions would likely give rise to an emergency requiring the breach of the law
it may not be open to him to claim his response was involuntary; mere negligence or involvement in criminal
or immoral activity when the emergency arose, however, will not disentitle an accused from relying upon the
defence.” Id.
109
Id.
110
Id.
111
Id.
112
CFPOA, supra note 2, s. 3(2).
113
Id. s. 4(2).
114
Canadian Criminal Code, supra note 7, s. 426(3).
115
Id. ss. 734(1); 735(1)(a). In Griffiths Energy International, supra note 47, the self-disclosure by GEI, its level
of cooperation, and its implementation of remedial measures were factors in reducing the level of the fine.
Agreed Statement of Facts, paras. 15–16, 19, 21, id.
106
107
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individual, one consideration is whether the individual has the ability to pay the fine or
discharge it.116
For an organization, a court has the discretion to prescribe conditions of probation, which may include making restitution,117 implementing compliance measures,118
reporting to the court of the implementation of the compliance measures,119 identifying an officer responsible for the implementation of the compliance measures,120 requiring public disclosure regarding the conviction and compliance measures,121 and ordering
whatever other measures it deems necessary to prevent a recurrence.122
Proceeds of crime, including a violation of the CFPOA or the secret commissions offense, may be forfeited.123 The “proceeds” of crime are “calculated on the basis of the
‘benefit received’ from the unlawful activity, rather than the ‘net profit’ from the transaction.”124 Forfeiture is premised on the “balance of probabilities.”125 Similarly, crime-related
property is also subject to forfeiture.126
3.5.2 Additional Civil or Administrative Sanctions
In Canada, civil or administrative sanctions may follow from a conviction for a violation
of the CFPOA.127 A permanent debarment now automatically follows from a conviction
under the CFPOA.128 Public Works and Government Services Canada will no longer
enter into a contract or real property transaction, or accept bids from companies convicted of a violation of the CFPOA.129

Canadian Criminal Code, supra note 7, s. 734(2).
Id. s. 732.1(3.1)(a).
118
Id. s. 732.1(3.1)(b).
119
Id. s. 732.1(3.1)(d).
120
Id. s. 732.1(3.1)(e).
121
Id. s. 732.1(3.1)(f ).
122
Id. s. 732.1(3.1)(g).
123
Id. s. 462.37.
124
Canada Phase 3 Report, supra note 8, ¶ 68.
125
Canadian Criminal Code, supra note 7, s. 462.37(1).
126
Id. s. 490.1, 490.2.
127
OECD Directorate for Financial and Enterprise Affairs, Working Group on Bribery in International
Business Transactions, Canada: Follow-up to the Phase 3 Report & Recommendations (“Canada Phase
3 Follow-Up Report”), 15–16 (May 14, 2013), available at http://www.oecd.org/daf/anti-bribery/
CanadaP3writtenfollowupreportEN.pdf (last visited Dec. 14, 2013).
128
Public Works and Government Services Canada, PN-107, Integrity Provisions (Nov. 9, 2012), https://buyandsell.gc.ca/policy-and-guidelines/policy-notifications/PN-107 (last visited Dec. 14, 2013).
129
Id.; see Canada Phase 3 Follow-Up Report, supra note 127, at 16 (mandating that companies “provide consent
stating that neither they, nor those on the Board of Governors for their company, nor any of their affiliates
have ever committed certain acts or offences,” including bribery of a foreign public official, before receiving
a Public Works and Government Services Contract). But see id. (providing an exception for anyone who has
“received a pardon, or capacities restored by Governor-in-Council”).
116
117
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3.6 Money Laundering

A violation of the CFPOA or the secret commissions offense is a “designated offence”
fully subject to Canada’s money laundering statute.130 The money laundering statute
applies to everyone “who uses, transfers the possession of, sends or delivers to any person
or place, transports, transmits, alters, disposes of or otherwise deals with, in any manner
and by any means, any property or any proceeds of any property with intent to conceal
or convert that property or those proceeds, knowing or believing that all or a part of that
property or of those proceeds was obtained or derived directly or indirectly as a result of ”
a violation of the CFPOA.131 A term of imprisonment of 10 years can be imposed on an
individual for a violation.132
In addition, it is also an indictable offense to knowingly possess property or the proceeds of property obtained or derived, either directly or indirectly, from a violation of the
CFPOA or the secret commissions offense.133 If the value of the property exceeds $5,000,
an individual would be subject to a term of imprisonment of 10 years.134
3.7 Tax Deductibility

Under Canadian law, “in computing income, no deduction shall be made in respect of
an outlay made or expense incurred for the purpose of doing anything that is an offence
under section 3 of the [CFPOA].” The Canadian government and all Canadian provinces
deny the tax deductibility of outlays made or expenses incurred in the bribery of foreign
public officials.135 For a person who has not been convicted, if Revenue Canada decides
to reassess a person, and if the Minister of National Revenue in his or her assessment is
satisfied that the unlawful act has been committed, then the burden of proof is on the
person to establish that the unlawful act has not been committed.136 “The standard of
proof is the balance of probabilities.”137

Canadian Criminal Code, supra note 7, ss. 462.3(1)(“designated offence”)(a), 462.31.
Id. s. 462.31(1).
132
Id. s. 462.31(2)(a).
133
Id. s. 354(1). A violation of the CFPOA or the secret commissions offense is an indictable offense. CFPOA,
supra note 2, at s. 3(2); Canadian Criminal Code, supra note 7, s. 426(3).
134
Canadian Criminal Code, supra note 7, s. 355(1). Otherwise, an individual would be subject to a term of imprisonment of two years or subject to being charged with a summary offense. Id. s. 355(2).
135
Department of Foreign Affairs, Trade Development Canada, Canada’s Fight Against
Foreign Bribery, Fourteenth Annual Report to Parliament (Nov. 26, 2013), available at http://
www.international.gc.ca/trade-agreements-accords-commerciaux/topics-domaines/other-autre/corr-14.
aspx?lang=eng#canada (last visited Dec. 8, 2013).
136
Canada Phase 1 Report, supra note 6, pt. B.
137
Id.
130
131
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3.8 Accounting and Record-Keeping

3.8.1 Foreign Bribery Record-Keeping Offense
The CFPOA prohibits inaccurate record-keeping or destroying records “for the purpose
of bribery of a foreign public official in order to obtain or retain an advantage in the
course of business or for the purpose of hiding that bribery.”138 In conjunction with such
conduct, the prohibition applies to anyone who
(a) establishes or maintains accounts which do not appear in any of the books
and records that they are required to keep in accordance with the applicable
accounting and auditing standards;
(b) makes transactions that are not recorded in those books and records or that are
inadequately identified in them;
(c) records non-existent expenditures in those books and records;
(d) enters liabilities with incorrect identification of their object in those books and
records;
(e) knowingly uses false documents; or
( f ) intentionally destroys accounting books and records earlier than permitted
by law.139
3.8.2 Other Record-Keeping Offenses
In addition, various forms of falsification of books and records can be subject to criminal
prosecution where there is also an intent to deceive or induce others to rely on the inaccurate
books and records. These can include crimes involving false pretenses,140 forgery,141 trafficking or possessing a forged document,142 fraud affecting the market relating to securities,143
falsification of books and documents,144 and a false prospectus.145 However, in the absence
of evidence of an intent to deceive or defraud, there may be limitations on the application of
these provisions.146 But provincial securities commissions can still “bring cases for books and
records violations, either in the form of injunctive actions or cease-and-desist proceedings.”147

CFPOA, supra note 2, s. 4(1).
Id. (emphasis in original).
140
Canadian Criminal Code, supra note 7, ss. 361–62.
141
Id. ss. 366–67.
142
Id. s. 368.
143
Id. s. 380.
144
Id. s. 397.
145
Id. s. 400.
146
Canada Phase 3 Report, supra note 6, ¶ 133.
147
Id. ¶ 136.
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Irel a nd

In 2001, Ireland adopted the Prevention of Corruption (Amendment) Act 2001
(“2001 Act”) to implement the OECD Convention,1 the Convention on the Fight Against
Corruption Involving Officials of the European Communities or Officials of Member States
of the European (“EU Convention”),2 and the Criminal Law Convention on Corruption of

1

2

Prevention of Corruption (Amendment) Act 2001 (“2001 Act”) (Act No. 27/2001) (Ir.); Convention on
Combating Bribery of Foreign Public Officials in International Business Transactions (“OECD Convention”),
Nov. 21, 1997, OECD Doc. DAFFE/IME/BR(97)20, reprinted in 37 I.L.M. 1 (1998).
Convention drawn up on the basis of Article K.3 (2)(c) of the Treaty on European Union on the fight against
corruption involving officials of the European Communities or officials of Member States of the European
Union (“EU Convention”), May 26, 1997, 1997 O.J. (C 195) 1, reprinted in I.T.S. No. 22/2006 (Ir.). The
EU Convention does not limit the offense of corruption to the financial interests of the EU as does the
Convention drawn up on the basis of Article K.3 of the Treaty on European Union on the protection of
the European Communities’ financial interests (“EU Convention on the Protection of the EU’s Financial
Interests”). Convention drawn up on the basis of Article K.3 of the Treaty on the European Union on the
protection of the European Communities’ financial interests (“EU Convention on the Protection of the EU’s
Financial Interests”), July 26, 1995, 1996 O.J. (C 316) 3, reprinted in I.T.S. No. 166/2007 (Ir.). Ireland is a party
to the EU Convention on the Protection of the EU’s Financial Interests as well as the first and second protocols to that convention. EU Convention on the Protection of the EU’s Financial Interests, supra; Protocol drawn
up on the basis of Article K.3 of the Treaty on European Union to the Convention on the protection of the
European Communities’ financial interests (“First Protocol to EU Convention on the Protection of the EU’s
Financial Interests”), Sept. 27, 1996, 1996 O.J. (C 313) 3, reprinted in I.T.S. No. 167/2007 (Ir.); Second Protocol
drawn up on the basis of Article K.3 of the Treaty on European Union to the Convention on the protection
of the European Communities’ financial interests, June 19, 1997, 1997 O.J. (C 221) 2, reprinted in I.T.S. No.
8/2010 (Ir.).
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the Council of Europe (“CoE Criminal Law Convention”).3 The 2001 Act became effective
on November 26, 2001.4
4.0 Overview

The 2001 Act amended Ireland’s corruption law as reflected in the Public Bodies Corrupt
Practices Act 1889 (“1889 Act”),5 the Prevention of Corruption Act 1906 (“1906 Act”),6
and the Prevention of Corruption Act 1916 (“1916 Act”).7 In particular, the 2001 Act
replaced section 1 of the 1906 Act, and thereby extended the scope of the offense of
bribery of “agents” to include bribery of foreign public officials.8 Later, the Prevention
of Corruption (Amendment) Act 2010 (“2010 Act”) added nationality jurisdiction to
the application of section 1 of the 1906 Act as well as broadened various aspects of the
2001 Act.9
3

4

5
6
7

8
9

Criminal Law Convention on Corruption, Jan. 27, 1999, CETS No. 173, reprinted in 38 I.L.M. 505. Council of
Europe, Chart of signatures and ratifications made with respect to treaty No. 173, Criminal Law Convention
on Corruption, http://conventions.coe.int/Treaty/Commun/ChercheSig.asp?NT=173&CM=8&DF=11/09
/2013&CL=ENG (last visited Oct. 6, 2013). No reservations or substantive declarations were taken by Ireland.
Id. In addition, on July 11, 2005, Ireland became a party to the Additional Protocol to the Council of Europe
Criminal Law Convention. Additional Protocol to the Criminal Law Convention on Corruption, May 15,
2003, CETS No. 191, available at http://conventions.coe.int/Treaty/en/Treaties/Html/191.htm (last visited
Oct. 6, 2013); Additional Protocol to the Council of Europe Criminal Law Convention, CETS No. 191, Chart
of signatures and ratifications, http://conventions.coe.int/Treaty/Commun/ChercheSig.asp?NT=191&CM=
8&DF=11/09/2013&CL=ENG (last visited Oct. 6, 2013). Ireland made no reservations or declarations with
respect to its ratification of the Additional Protocol to the Criminal Law Convention on Corruption. Id.
On November 10, 2011, Ireland also ratified the UN Convention. United Nations Treaty Collection, Chapter
XVIII, 14. United Nations Convention against Corruption, http://treaties.un.org/pages/ViewDetails.
aspx?src=TREATY&mtdsg_no=XVIII-14&chapter=18&lang=en (last visited Sept. 17, 2013). No substantive
reservations or declarations were registered by Ireland. Id.
OECD Directorate for Financial and Enterprise Affairs, Working Group on Bribery in International Business
Transactions, Ireland—Review of Implementation of the Convention and 1997 Recommendation (“Ireland Phase
1 Report”), pt. A, http://www.oecd.org/daf/anti-bribery/anti-briberyconvention/2495019.pdf (last visited Jan.
2, 2014).
Public Bodies Corrupt Practices Act (“1889 Act”), 1889, 52 & 53 Vict., c. 69 (U.K.).
Prevention of Corruption Act (“1906 Act”), 1906, 6 Edw. 7, c. 34 (U.K.).
Prevention of Corruption Act (“1916 Act”), 1916, 6 Geo. 7, c. 64 (U.K.). “The 1889 Act relates only to Irish
public officials, the 1906 Act does not expressly apply to non-Irish officials and the 1916 Act establishes a limited presumption of corruption in relation to public contracts.” Ireland Phase 1 Report, supra note 4, pt. A. The
1889, 1906, and 1916 Acts “are identical to those in the [United Kingdom] because before 1922, the [United
Kingdom’s] Parliament legislated for Ireland.” Id. “[P]ursuant to Article 50 of the Irish Constitution, the legislation in force prior to the Constitution (1937) will continue to be in force, but without enjoying the presumption of being constitutional, whereas, according to the Supreme Court, all Acts passed by the Parliament
(Oireachtas) are presumed to be constitutional, until the contrary is established.” Id. “[N]one of the Prevention
of Corruption Acts 1889 to 2001 have been declared unconstitutional.” Id. “Irish common law comprises the
English common law prior to 1922 and subsequent judgments of Irish courts.” Id. “[O]nly the decisions of the
Supreme Court are binding.” Id.
2001 Act, supra note 1, s. 2.
Prevention of Corruption (Amendment) Act 2010 (“2010 Act”) (Act. No. 33/2010), s. 3 (Ir.).
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4.1 The Anti-Bribery Legislation

The 2001 Act establishes the offense of bribing a foreign public official by replacing section 1 of the 1906 Act.10 It provides, in pertinent part, as follows:11
(2) A person who—
(a) corruptly gives or agrees to give, or
(b) corruptly offers,
any gift, consideration, or advantage to an agent or any other person, whether for
the benefit of that agent, person, or another person, as an inducement to, or reward
for, or otherwise on account of, the agent doing any act or making any omission in
relation to his or her office or position or his or her principal’s affairs or business
shall be guilty of an offence.
*****
“corrupt” includes acting with an improper purpose personally or by influencing
another person, whether by means of making a false or misleading statement, by
means of withholding, concealing, altering or destroying a document or other information, or by any other means; . . . .
In addition, the Criminal Justice (Theft and Fraud Offences) Act, 2001 (“Criminal
Justice Act”), implements the EU Convention by establishing the offense of “active corruption.”12 “[A]ctive corruption” is defined in the First Protocol to the EU Convention13
as “. . . the deliberate action of whosoever promises or gives, directly or through an intermediary, an advantage of any kind whatsoever to an official for himself or for a third party
for him to act or refrain from acting in accordance with his duty or in the exercise of his
functions in breach of his official duties in a way which damages or is likely to damage
the European Communities’ financial interests.”14 “[O]fficial” is limited to officials of the
European Union (“EU”) as well as officials of EU member states.15
Under the Criminal Justice Act, in order for there to be a violation, the purpose of the
bribe must be to obtain an act of the public official in a way that damages or is “likely to
2001 Act, supra note 1, s. 2. Reference throughout to the “2001 Act” accordingly incorporates section 1 of the
1906 Act as amended by the 2001 Act.
11
Prevention of Corruption Act 1906 Revised (“Revised 1906 Act”), 6 Edw. 7, c. 34, s. 1(2), (5)(“corrupt”) (updated
as of May 13, 2013) (Ir.) (emphasis in original), available at http://www.lawreform.ie/_fileupload/Restatement/
First%20Programme%20of%20Restatement/EN_ACT_1906_0034.PDF (last visited Jan. 2, 2014).
12
Criminal Justice (Theft and Fraud Offences) Act 2001 (“Criminal Justice Act”) (Act No. 50/2001), s. 43 (Ir.).
13
Id. s. 41(1)(“active corruption”).
14
First Protocol to EU Convention on the Protection of the EU’s Financial Interests, supra note 2, art. 3, ¶ 1.
15
Id. art. 1, ¶ 1.
10
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damage the financial interests of the European Communities.”16 Where the facts of a particular situation suggest violations of both the 2001 Act and the Criminal Justice Act, the
more relevant provision will be applied.17 Given the limited scope of the Criminal Justice
Act, the 2001 Act is more likely to apply in most situations.
4.2 Jurisdiction

4.2.1 Territorial Jurisdiction
Generally, a person may be tried in Ireland for the offense of corruption if any element of
the offense occurred in Ireland.18 An “act” includes an omission.19 An “act” taking place
on board an Irish-controlled ship or aircraft would also be covered.20
4.2.2 Nationality Jurisdiction
Ireland has established nationality jurisdiction for violations of the 2001 Act.21 Nationality
jurisdiction extends to an Irish citizen,22 an individual ordinarily resident in Ireland,23
a company registered under the Companies Acts,24 or any body corporate established
under Irish law.25 It also extends to any “relevant agent” as defined by the 2001 Act.26 This
consists of various categories of public officials.27

Ireland Phase 1 Report, supra note 4, pt. 1.
Id. However, where an EU official or official of an EU member state, and the financial interests of the EU may
in some way be involved, the Criminal Justice Act as opposed to the 2001 Act is more likely to be applied.
18
Prevention of Corruption (Amendment) Act 2001 Revised (“Revised 2001 Act”) (Act No. 27/2001), s. 6
(updated as of May 14, 2013) (Ir.). “A person may be tried in the State for an offence under the Public Bodies
Corrupt Practices Act, 1889, or the Act of 1906, if any of the acts alleged to constitute the offence was committed in the State notwithstanding that other acts constituting the offence were committed outside the State.”
Id. “An ‘act’ of corruption could occur partly in Ireland where, for example, an offer of a bribe is made abroad
but received in Ireland.” Prevention of Corruption (Amendment) Act 2001 (Act No. 27/2001), Explanatory
Memorandum, p. 3 (Ir.). “[A]person may be tried in Ireland for the offence of corruption if any element of the
offence occurred [in Ireland].” Id. “[A]n offer or promise of a bribe, confirmation of a promise or discussion
about the details made through a telephone call, fax or e-mail emanating from Ireland would trigger territorial
jurisdiction.” Ireland Phase 1 Report, supra note 4, pt. 4.1 (citing Irish authorities).
19
Revised 1906 Act, supra note 11, s. 1(2).
20
Ireland Phase 1 Report, supra note 4, pt. 4.1.
21
Revised 2001 Act, supra note 18, s. 7.
22
Id. s. 7(2)(a).
23
Id. s. 7(2)(b). An individual ordinarily resident of Ireland is an individual who has had his or her principal residence in Ireland for a period of 12 months immediately preceding the alleged commission of the offense. Id.
s. 7(3)(“ordinarily resident in the State”).
24
Id. s. 7(2)(c).
25
Id. s. 7(2)(d).
26
Id. s. 7(2)(e).
27
Revised 1906 Act, supra note 11, s. 1(5)(“agent”).
16
17
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The jurisdiction over the “active corruption offence” under the Criminal Justice Act
extends to where “the offender is an Irish citizen (nationality jurisdiction), a public
official of an EU member state, an EU public official or a Community official working
for a European Community institution or a body set up in accordance with the Treaties
establishing the European Communities which has its headquarters within Ireland,”28 or
where the official or a member of the Commission of the European Communities, the
European Parliament, the Court of Justice of the European Communities, or the Court
of Auditors of the European Communities is an Irish citizen.29
4.3 Elements of the Offense

4.3.1 Any Person
Ireland’s general prohibition applies to “a person,”30 which covers natural persons and
bodies corporate.31 In addition to “a body corporate (whether a corporation aggregate or
a corporation sole),” a “person” includes “an unincorporated body of persons.”32
4.3.1.1 Juridical Entities
“[B]odies corporate include private, public or statutory companies that are also subject
to laws and regulations governing the operation of companies in Ireland.”33 In addition,
“the term ‘body corporate’ does not denote that a legal person must be comprised of
shareholders.”34
4.3.1.2 Standard of Liability for Juridical Entities
Following English common law, in Ireland criminal liability for legal persons is based
upon the “identification theory.”35 Irish law also provides for “derivative managerial
Criminal Justice Act, supra note 12, s. 45(2)(a).
Id. s. 45(2)(b).
30
Revised 1906 Act, supra note 11, s. 1(2).
31
Interpretation Act 2005 (“Interpretation Act”) (Act No. 23/2005), s. 18(j) (Ir.). “[R]eferences to a person in relation to an offence (whether punishable on indictment or on summary conviction) shall, unless the contrary
intention appears, be construed as including references to a body corporate.” Id.
32
Id. s. 18(c).
33
Ireland Phase 1 Report, supra note 4, pt. 2.1.1 (citing Irish authorities).
34
Id. (citing Irish authorities).
35
OECD Directorate for Financial and Enterprise Affairs, Working Group on Bribery in International Business
Transactions, Ireland: Phase 2 Report on the Application of the Convention on Combating Bribery of Foreign
Public Officials in International Business Transactions and the 1997 Revised Recommendation on Combating
Bribery in International Business Transactions—Review of Implementation of the Convention and 1997
Recommendation (“Ireland Phase 2 Report”), ¶ 187 (Mar. 14, 2007), available at http://www.oecd.org/daf/
anti-bribery/anti-briberyconvention/38322693.pdf (last visited Jan. 2, 2014). See discussion of the identification theory and the “directing mind” standard, infra at 132. At present, Irish law does not appear to address the
28
29
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liability.” The body corporate has to commit the offense itself, and the offense needs to
be committed, either with the consent or connivance or with the willful neglect of a
director, a manager, a secretary, or other officer, etc. of the body corporate.36 Depending
upon the facts, any person “purporting to act” in any such capacity could be included.37
The same rules apply when the company is managed by its members.38
4.3.2 Intentionally
An offense is committed where a person “corruptly” gives, agrees to give, or offers a gift,
consideration, or advantage as an inducement to or reward for the agent doing any act or
making any omission.39 “ ‘[C]orruptly’ includes acting with an improper purpose personally or by influencing another person, whether by means of making a false or misleading
statement, by means of withholding, concealing, altering or destroying a document or
other information, or by any other means.”40
4.3.3 Offer, Promise, or Give
The prohibition under the 2001 Act apples to a person who “gives or agrees to give” or
“offers” a gift, consideration, or advantage.41 The same terms “gives or agrees to give” or
“offers” have been applied in the context of the bribery of domestic public officials.42
4.3.3.1 Whether Indirectly or through Intermediaries
The prohibition applies where “a person who corruptly gives . . . any gift . . . to any agent or
any other person.”43 “The term ‘or any other person, whether for the benefit of that agent,
liability of unincorporated legal persons. OECD Directorate for Financial and Enterprise Affairs, Working
Group on Bribery in International Business Transactions, Ireland: Phase 2 and 2bis Follow-Up Report on the
Implementation of the Phase 2 and 2bis Recommendations on the Application of the Convention on Combating
Bribery of Foreign Public Officials in International Business Transactions and the 1997 Revised Recommendation
on Combating Bribery in International Business Transactions—Review of Implementation of the Convention and
1997 Recommendation (“Ireland Phase 2 and 2bis Follow-Up Report”), ¶ 7 (Mar. 19, 2010), http://www.oecd.
org/daf/anti-bribery/anti-briberyconvention/44856334.pdf (last visited Jan. 2, 2014).
36
Revised 2001 Act, supra note 18, s. 9(1). “It is doubtful whether a failure alone to implement policies would
constitute ‘wilful neglect’, unless of course the individual had knowledge that bribery was occurring.” Ireland
Phase 1 Report, supra note 4, pt. 2.1.2.
37
Revised 2001 Act, supra note 18, s. 9(1)(b). “A person may act for instance as a director without de jure holding
that position. Otherwise a person could avoid legal liability by appointing ‘men of straw’ to the positions
but in fact controlling the body corporate’s affairs.” Ireland Phase 1 Report, supra note 4, pt. 2.1.2 (citing Irish
authorities).
38
Revised 2001 Act, supra note 18, s. 9(2).
39
Revised 1906 Act, supra note 11, s. 1(2).
40
Id. s. 1(5)(“corruptly”).
41
Id. s. 1(2).
42
Id.
43
Id.
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person or another person’ covers transactions involving intermediaries and third parties.”44
“The implementing legislation is not limited to ‘any gift’ or ‘consideration’ given or offered
to ‘an agent’ (i.e. a foreign public official), as it applies regardless if the beneficiary is ‘that
agent, person or another person’. ”45
4.3.3.2 Attempt
In Ireland, an attempt is punished in the same way as the principal offense.46 “In attempting a crime, the person must intend to carry out the full offence.”47 “The person offering or
giving the bribe would be guilty of an attempt to commit such an offence, where a foreign
public official did not know of the bribe or does not accept it. If the foreign official was not
aware of the bribe, it would be a question of fact as to whether the attempt was proximate.”48
4.3.3.3 Complicit Conduct
A person who aids, abets, counsels, or procures the commission of an indictable offense
is punished as a principal offender.49
4.3.3.4 Conspiracy
A person charged with conspiring with one or more persons, including an entity, to
commit a serious offense subject to a term of imprisonment of four or more years,50 can
“be indicted, tried and punished as a principal offender.”51 “[K]nowledge of a particular
offence the commission of which is facilitated, or that an offence actually be committed”
is not required.52
Ireland Phase 1 Report, supra note 4, 1.1.5 (citing Irish authorities) (emphasis in original). “[E]ven without the
term ‘to any agent or any other person’, the notion of bribery through intermediaries would be covered regardless of whether the intermediary is aware of the briber’s intent, referring to case law that has been developed
to cover an offense committed through an innocent agent.” Id. “[E]xpress reference ‘to any agent or any other
person’ is made to make it even clearer.” Id.
45
Id. pt. 1.1.7. (emphasis in original).
46
Criminal Law Act 1997 (“Criminal Law Act”) (Act. No. 14/1997), s. 10(2) (Ir.).
47
Ireland Phase 1 Report, supra note 4, pt. 1.3. “In the Irish criminal system, the creation of an offence automatically implies the criminalisation of an attempt to commit that offence.” Id.
48
Id. “For instance putting money in an envelope with the intention of giving it to another is potentially not
proximate enough but posting the envelope or leaving it on someone’s desk probably would be.” Id.
49
Criminal Law Act, supra note 46, s. 7(1).
50
Criminal Justice Act 2006 (“CJA 2006”), s. 70(1) (Ir.). “[C]onspiracy in Ireland is primarily based on common law.” Government of Ireland, Law Reform Commission, Report on Inchoate Offences,
at para. 3.04 (2010) (Ir.). “A conspiracy at common law is an agreement ‘to do an unlawful act, or to do a lawful
act by unlawful means’. ” Id. para. 3.03 (citing R v Jones (1832) 110 Eng. Rep. 485, 487 (K.B.) (Eng.)). “The
crime of conspiracy is the agreement itself, not the acts done pursuant to the agreement . . . . There must be an
act of agreement. This act will typically be a communication or exchange of communications.” Id. para. 3.29.
CJA 2006 did “not replace the common law offence of conspiracy but places a certain amount of its operation
(when it is serious offences that are conspired to be committed) on a statutory footing.” Id.
51
CJA 2006, supra note 50, s. 74(4).
52
Id. s. 70(2).
44
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4.3.4 Any Undue Pecuniary or Other Advantage
Under the 2001 Act, the “term ‘gift, consideration or advantage’ covers financial or other
forms of advantage and encompasses all types of benefits defined under the term ‘advantage’ in the Corruption Act 1889, namely any promise or procurement of any gift, loan
or reward.”53 In addition, the passive bribery provision of the 1906 Act defines a bribe as
“any gift, consideration or advantage.”54 “[C]onsideration” includes “valuable consideration of any kind.”55
A gift of little value would appear to be included in the concept of a gift.56 But as “consideration” is defined as “valuable consideration of any kind,”57 a question arises as to
“whether all kinds of pecuniary and non-pecuniary advantages, tangible and intangible,
are covered.”58 But the current “use of the term ‘advantage’ (which is used for the passive
bribery offence in the same Act) would be more certain to ensure a wider scope.”59 Irish
courts would therefore be expected to “interpret ‘valuable consideration’ very widely, to
include most forms of practical advantage.”60
4.3.5 To a Foreign Public Official
The 2001 Act “preserved the basic formulation of the 1889–1916 Acts focusing on
the bribery of ‘agents’ and the fiduciary relationship between agent and principal.”61
“[A]gent” is defined broadly to include “any person employed by or acting for another.”62
The 2001 and 2010 Acts expressly expanded the meaning of the term “agent,” which was
previously limited to “any person employed by or acting for another,”63 to categories of
office holders and officials, both foreign and domestic.64
As amended by the 2010 Act,65 the 2001 Act broadened the definition of “agent” in the
1906 Act to include members of the government and of national or regional parliaments
Ireland Phase 1 Report, supra note 4, pt. 1.1.4 (citing Irish authorities) (emphasis in original). “The facts of the
case would be likely to have a bearing on this matter, in establishing the influence brought to bear on an individual to act in any particular way (including acting improperly).” Id.
54
Revised 1906 Act, supra note 11, s. 1(1).
55
Id. s. 1(5)(“consideration”).
56
For example, “a tie, tickets for a show, [or] a dinner.” Ireland Phase 1 Report, supra note 4, pt. 1.1.4.
57
Revised 1906 Act, supra note 11, s. 2(5)(“consideration”).
58
Ireland Phase 1 Report, supra note 4, pt. 1.1.4.
59
Id.
60
Id. (citing Irish authorities).
61
Id. pt. 1.1.6. “Putting forward that the 2001 Act should be read together with the earlier Prevention of
Corruption Acts, including the Ethics in Public Office Act, 1995, [Irish authorities] point out that the definitions of an ‘agent’ and a ‘public holder’ contained in the latter also apply.” Id.
62
Revised 1906 Act, supra note 11, s. 1(5)(a).
63
1906 Act, supra note 6, s. 1(2).
64
2001 Act, supra note 1, s. 2; 2010 Act, supra note 9, s. 2; Revised 1906 Act, supra note 11, s. 1(5)(“agent”)(b), (c).
65
2010 Act, supra note 9, s. 2.
53
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of any other state; members of the European Parliament, the European Court of Auditors,
and the European Commission; foreign public prosecutors and foreign judges, as well as
judges of any international court established by agreement to which Ireland is a party;
and employees of international bodies and foreign administrations.66
A “state” can include “a territory, whether in the state or outside it, for whose external
relations the state or its government is wholly or partly responsible.”67 A “state” can
extend to “a subdivision of the government of the state.”68 A “state” can also include “a
national, regional or local entity of the state.”69
4.3.5.1 Parastatals
“[P]ublic enterprise” could be considered to be covered by the 2001 Act because the term
“agent” includes “any other person employed by or acting on behalf of the public administration of any other state.”70 This extends to “a person under the direct or indirect control of the government of any state.”71
“[P]ersons not specifically listed may also be held to be agents depending on the facts
of any particular case, because the list is not exhaustive.”72 Irish anti-bribery law addresses
corruption in both the public and private sectors. “[E]ven if certain foreign public enterprises do not fall within the scope of ‘public bodies’, an employee or agent of a foreign
public enterprise could be covered by ‘any person employed by or acting for another’. ”73
4.3.5.2 Public International Organizations
A foreign public official may also be “a member of, or any other person employed by or
acting for or on behalf of, any international organisation established by an international
agreement between states to which [Ireland] is a party,”74 and, in addition, by an international agreement between states to which [Ireland] is not a party.75
4.3.5.3 Political Party, Political Party Official, Candidate for Public Office
The definition of foreign public official under Irish law does not specifically extend to
political parties, party officials, or candidates. However, as the Irish prohibition is premised upon agency principles, improper inducements to political parties, political party
officials, or candidates for public office may also be subject to prosecution to the degree
Revised 2001 Act, supra note 18, s. 2; Revised 1906 Act, supra note 11, s. 2(c).
Revised 1906 Act, supra note 11, s. 1(5)(“state”)(a).
68
Id. s. 1(5)(“state”)(b).
69
Id. s. 1(5)(“state”)(c).
70
Id. s. 1(5)(“agent”)(c)(x). See Ireland Phase 1 Report, supra note 4, pt. 1.1.6.
71
Revised 1906 Act, supra note 11, s. 1(5)(“agent”)(c)(x).
72
Ireland Phase 1 Report, supra note 4, pt. 1.1.6 (citing Irish authorities).
73
Id. (citing Irish authorities).
74
Revised 1906 Act, supra note 11, s. 1(5)(“agent”)(c)(ix).
75
Id. s. 1(5)(“agent”)(c)(xi).
66
67
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to which “any person employed by or acting for another” under the terms of the 2001 Act
may be applied in a foreign context.76
4.3.6 In Order That the Official Act or Refrain from Acting in
Relation to the Performance of Official Duties
Acting and omitting to act are covered by the offense under the 2001 Act.77 The act or
omission of the agent must be in relation to his or her “office or position or his or her
principal’s affairs or business.”78
4.3.7 In Order to Obtain or Retain Business or Other Improper
Advantage
Under Irish law, “[t]he intention of the person offering or giving the bribe is not confined
to the obtaining advantages etc. . . . in the conduct of international business.”79
4.4 Defenses

4.4.1 Statute of Limitations
No statute of limitations exists for indictable offenses, which include violations of the
2001 Act.80 For the summary offense, the statute of limitations covers a period within
12 months from the date the offense was committed,81 “or within 6 months from the date
on which evidence sufficient” to justify proceedings is disclosed,82 whichever is the later,83
provided that no such proceedings shall be commenced later than two years from the
date the offense was committed.84
4.4.2 Local Written Law
No specific affirmative defense or exception is available for payments permitted or
required by local law. Yet, by its very nature, a local law requiring or permitting the
Id. s. 1(5)(“agent”)(a).
Id. ss. 2(1); 2(2).
78
Id. s. 2(2).
79
Ireland Phase 1 Report, supra note 4, pt. 1.1.10.
80
Id. pt. 6. In Kennedy v. Dir. Pub. Prosecutions, [2012] I.E.S.C. 34 (S.C.) (Ir.), Ireland’s Supreme Court held
that public officials could still be prosecuted for corruption after a 19-year delay that it found to be “inordinate.” The degree of impairment or “consequential prejudice” was not such as to preclude prosecution.
81
Revised 2001 Act, supra note 18, s. 9(4)(a).
82
Id. s. 9(4)(b).
83
Id. s. 9(4).
84
Id.
76
77
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conduct in question would tend to undermine any claim that there was corrupt intent
on the part of a person responsible for making the payment or inducement in question.
4.4.3 Bona Fide and Reasonable Business Expenses
No express exception or affirmative defense applies under Irish law for the payment of
bona fide and reasonable business expenses. However, as a practical matter, unless there is
evidence of corrupt intent, payments of such a nature are implicitly permitted.85
4.4.4 Facilitation Payments
Under Irish law, no exception or affirmative defense exists for facilitation payments.
4.4.5 Duress
Under Irish law, general common law defenses of necessity or duress are available.86 “In
necessity, the person acts on the basis of circumstances.”87 In duress, “the person’s will is
overborne by another party, who threatens his life etc., and who therefore is also potentially to blame for the offence.”88
4.5 Sanctions

4.5.1 Criminal Sanctions
The general offense of bribing a foreign public official provides a maximum penalty of
10 years imprisonment or an unlimited fine, or both.89 A summary conviction is also
available for the general offense of bribing a foreign public official.90 A fine of €3,000.00
“[I]t would be a defence to a charge under section 1 of the 1906 Act as inserted by section 2 of the 2001 Act to
show that the alleged giving of any gift etc. was not done ‘corruptly.’ ” Ireland Phase 1 Report, supra note 4, pt.
1.1.10.
86
Id.
87
Id.
88
Id.
89
Revised 1906 Act, supra note 11, s. 1(4)(b).
90
Id. s. 1(4)(a). The Director of Public Prosecutions (“DPP”) “decides whether to proceed with the case on a
summary or indictable basis, taking into account such factors as the scale of the crime, evidence available, the
accused’s previous convictions, etc.” Ireland Phase 1 Report, supra note 4, pt. 5.1(ii). “[T]he aggravating and
mitigating factors mentioned in the Statement of General Guidelines for Prosecutions are also considered.”
Id. “[I]n principle, foreign bribery cases would be prosecuted on indictment.” Id. (citing Irish authorities).
“[V]ery minor cases (e.g. payment of a bribe to expedite customs clearance), could be dealt with as summary
offences depending on the circumstances (e.g. amount of bribe, amount and nature of the benefit).” Id. (citing Irish authorities). “Where an accused is willing to plead guilty to an indictable offence, the District Court
judge may, with the consent of the DPP, decide to deal with the offence summarily on the basis of the facts
85
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or a term of imprisonment of 12 months, or both, can be imposed for a summary conviction.91 For bribing an EU official or an official of an EU member state where damage to
the EU’s financial interests is involved,92 a maximum penalty of five years imprisonment
or an unlimited fine, or both, can be imposed.93
No sentencing guidelines exist.94 Sentencing, whether in relation to a fine or a term of
imprisonment, is a matter of judicial discretion.95 Among others, circumstances such as
an early guilty plea may be considered as a mitigating factor.96
The proceeds of crime are subject to civil forfeiture.97 Based upon the balance of probabilities,98 property that is determined to be the proceeds of crime can be frozen and
ultimately disposed.99 Where there is concern about the dissipation of assets, property
can be subject to a restraint order in advance of trial.100
4.5.2 Additional Civil or Administrative Sanctions
A conviction under the 2001 Act, or the 1889–1916 Acts, does not automatically give rise
to the exclusion of contractors or parties from procurement opportunities.101 But “the
potential exists for such an exclusion to be sought, in appropriate circumstances.”102
before him/her.” Id. However, “if there are proceeds derived from the offence, and it is intended that an application be made for a confiscation order, the DPP would not give consent to the court.” Id. (citing Irish
authorities).
“Summary offences are tried at the District Court level before a judge sitting without a jury. Indictable
offences are tried at the Circuit Court level before a judge and, and may also be tried at the District Court
level on a guilty plea of the defendant if the DPP, defendant and the judge agree.” Id. “Once the decision is
made, no transposition between a summary offence and an indictable offence is made.” Id. But “in sentencing
a person in respect of an indictable offence before a District Court, it is open to the judge to impose a penalty
of an amount or a duration (within the statutory range for the offence) that could have been imposed in a
hearing before the District Court.” Id.
91
Id. s. 1(4)(a). €3,000.00 corresponds to £2,362.69. Rules of the Superior Courts (No. 4) (Euro Changeover)
2001 (S.I. No. 585/2001) (Ir.).
92
Criminal Justice Act, supra note 12, s. 43.
93
“Under Irish law, where the same behaviour could constitute two different offences, the court would apply the
lower maximum penalty.” Ireland Phase 1 Report, supra note 4, at 43, pt. 3.
94
Id. pt. 3.2.
95
Id.
96
Id.
97
Proceeds of Crime Act 1996 (“POCA”) (Act No. 30/1996), s. 4 (Ir.).
98
Id. s. 8(2).
99
Id. ss. 2-4. “Proceeds of crime” means “any property obtained or received at any time . . . by or as a result of or
in connection with the commission of an offence.” Id. s. 1 (“proceeds of crime”). “Property” includes “money
and all other property, real or personal, heritable or moveable, including choses in action and other intangible
or incorporeal property and references to property shall be construed as including references to any interest in
property.” Id. s. 1(“property”).
100
Criminal Justice Act 1994 (Act No. 15/1994), s. 24 (Ir.).
101
Ireland Phase 1 Report, supra note 4, pt. 3.8.
102
Id. “Ireland states as well that the legislation implementing the existing Directives leaves the discretion in respect of exclusion of tenders on relevant grounds to contracting authorities.” Id.

Ireland    79

In addition, where a person is convicted on indictment of any indictable offense in
relation to a company, or involving fraud or dishonesty, that same person may be disqualified for a period of five years from serving “as an auditor, director or other officer,
receiver, liquidator or examiner or be in any way, whether directly or indirectly, concerned
or take part in the promotion, formation or management of any company.”103 A similar
disqualification may apply if a person engages in fraud or breaches a duty as a promoter,
officer, auditor, receiver, liquidator or examiner of a company.104
4.6 Money Laundering

Foreign bribery constitutes a criminal offense that can serve as a predicate for money
laundering relating to the proceeds of criminal conduct. “Criminal conduct” includes
conduct that constitutes a criminal offense.105 A person who attempts to commit a
money laundering offense also commits a money laundering offense.106 Any property
derived from or obtained through criminal conduct constitutes the “proceeds of criminal
conduct.”107 It does not matter whether the property in whole or in part or directly or
indirectly represents the proceeds of crime.108
A money laundering offense is committed if, “in relation to property that is the proceeds of criminal conduct,”109 a person conceals or disguises the property,110 converts
or transfers the property,111 or removes the property from or brings the property into
Ireland,112 and, at the time, “the person knows or believes (or is reckless as to whether or
not) the property is the proceeds of criminal conduct.”113
Ireland’s money laundering offense can also apply outside of Ireland, if the criminal
conduct constitutes the equivalent of an indictable offense where it occurred as well as

Companies Act 1990 (“Companies Act 1990”)(Act No. 33/1991), s. 160(1)(a) (Ir.).
Id. s. 160(2).
105
Criminal Justice Act (Money Laundering and Terrorist Financing) Act 2010 (“Criminal Justice Act 2010”)
(Act No. 6/2010), s. 6(“criminal conduct”)(a) (Ir.).
106
Id. s. 7(2).
107
Id. s. 6(“proceeds of criminal conduct”).
108
Id.
109
Id. s. 7(1)(a).
110
Id. s. 7(1)(a)(i). This includes “concealing or disguising the true nature, source, location, disposition, movement or ownership of the property, or any rights relating to the property.” Id.
111
Id. s. 7(1)(a)(ii). This includes “converting, transferring, handling, acquiring, possessing or using the
property.” Id.
112
Id. s. 7(1)(a)(iii). This includes “removing the property from, or bringing the property into, the State.” Id.
113
Id. s. 7(1)(b). “[K]nowing or believing that property is the proceeds of criminal conduct includes a reference
to knowing or believing that the property comprises the proceeds of criminal conduct.” Id. s. 7(4). “[A] person
is reckless as to whether or not property is the proceeds of criminal conduct if the person disregards, in relation to property, a risk of such a nature and degree that, considering the circumstances in which the person
carries out any [prohibited] act . . . , the disregard of that risk involves culpability of a high degree.” Id. s. 7(5).
103
104
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constitutes a criminal offense in Ireland.114 It would also apply if a person were involved in
aiding, abetting, counseling, or procuring the commission of the offense.115 The offense
applies if the conduct takes place on an Irish ship or aircraft.116 It can also apply if the
person is an Irish citizen or ordinarily resident in Ireland,117 or a body corporate established under Irish law.118
Circumstances where it is reasonable to conclude that property is the proceeds of
criminal conduct include situations where the value of the property is out of proportion
to the income and expenditure of a person;119 the purchase or purported purchase price
is out of proportion to the market value of the goods or services;120 one or more transactions use false names;121 a person has engaged in conduct for another without providing
adequate identifying information for that other person;122 or, without adequate explanation, a person has “concealed or disguised the true nature, source, location, disposition,
movement or ownership of the property, or any rights relating to the property.”123 Yet no
limitations are placed on the circumstances in which it is reasonable to conclude that the
property is the proceeds of criminal conduct.124
Intent is presumed to exist where it is reasonable to conclude from the circumstances
that the act was done with such an intention.125 “[B]elieving that any property is or represents the proceeds of criminal conduct include references to thinking that the property was probably, or probably represented” proceeds of crime.126 No proof is required
that the proceeds of property were of a particular offense or class of offense constituting
criminal conduct.127 It also does not matter whether the person knows or believed that
a particular offense or class of offense was committed or that a particular person committed the offense.128
For a summary conviction for money laundering, the sanction can be a term of imprisonment of 12 months or a fine of €5,000, or both.129 For an indictment, a conviction can
lead to a term of imprisonment of 14 years or an unlimited fine, or both.130 It does not
Id. s. 6 (“criminal conduct”)(b).
Id. ss. 8(1); 10(1).
116
Id. s. 8(1)(a), (b).
117
Id. s. 8(1)(c)(i).
118
Id. s. 8(1)(c)(ii).
119
Id. s. 11(4)(a).
120
Id. s. 11(4)(b).
121
Id. s. 11(4)(c).
122
Id. s. 11(4)(d).
123
Id. s. 11(4)(e).
124
Id. s. 11(5).
125
Id. s. 31(4).
126
Id. s. (7)(a)(iv).
127
Id. s. 11(8)(a).
128
Id. s. 11(8)(b).
129
Id. s. 7(3)(a).
130
Id. s. 7(3)(b).
114
115
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matter whether the offense constitutes an attempt,131 took place outside of Ireland,132 or
involved aiding and abetting.133
4.7 Tax Deductibility

“Ireland has expressly clarified that bribe payments to foreign public officials are not
tax deductible.”134 Though illegal payments have never been deductible, Irish law now
“explicitly denies a tax deduction in computing the amount of any income chargeable to
tax . . . for any payment the making of which constitutes a criminal offence or, in the case
of a payment made outside [of Ireland], where the payment, if made in [Ireland] would
constitute a criminal office.”135
4.8 Accounting and Record-Keeping

Every company incorporated under Irish law is required to keep proper books of account
that correctly record and explain its transactions;136 will enable its financial position to
be determined with reasonable accuracy;137 will enable its directors to ensure that any
balance sheet, profit and loss account or income and expenditure account complies with
the Companies Acts;138 and will enable its accounts to be readily and properly audited.139
Under the Companies Act 1990, “[t]he establishment of off-the-books accounts, the
making of off-the-books or inadequately identified transactions, the recording of
non-existent expenditures, the entry of liabilities with incorrect identification of their
object, as well as the use of false documents are prohibited.”140
A company commits an offense where it contravenes the requirements of the
Companies Act.141 An offense is committed by a director who fails to take all reasonable
steps to secure compliance by the company with the Companies Act or, alternatively,
when his or her willful act is the cause of a company’s failure to meet the requirements of
the Companies Act.142

Id. s. 9(2).
Id. s. 8(2).
133
Id. s. 10(2).
134
Ireland Phase 2 and 2bis Follow-Up Report, supra note 35, at 3, pt. (a), ¶ 4.
135
Id. at 21. See Finance Act 2008 (Act No. 3/2008), s. 41 (Ir.).
136
Companies Act 1990, supra note 104, s. 202(1)(a) (Ir.).
137
Id. s. 202(a)(2).
138
Id. s. 202(a)(3). Reference to “Companies Acts” refers to the entire body of Irish law relating to companies.
139
Id. s. 202(a)(4).
140
Ireland Phase 1 Report, supra note 4, pt. 8.1/8.2.
141
Companies Act 1990, supra note 103, s. 202(10).
142
Id.
131
132
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An officer of a company or body corporate is liable for an offense where he or she
“destroys, mutilates or falsifies, or is privy to the destruction, mutilation or falsification
of any book or document affecting or relating to the property or affairs of the body, or
makes or is privy to the making of a false entry therein, unless [he or she] proves that
[he or she] had no intention to defeat the law.”143 Similarly, “such a person is liable for
an offence where [he or she] fraudulently parts with, alters or makes an omission in any
book or document, or where [he or she] is privy to such acts or omissions.”144 A company
or body corporate cannot be sanctioned for these offenses committed by an officer.145
Sanctions for these offenses consist of a term of imprisonment of 12 months or less or a
fine not exceeding €1,500 on summary conviction, and imprisonment not exceeding five
years or a fine not exceeding €22,220.42, or both, on conviction on indictment.146
Subject to a fine and term of imprisonment up to 10 years,147 under the Criminal Justice
Act, it is a false accounting offense where a person “with the intention of making a gain
for themselves or another or of causing a loss to another, provides false information in
relation to a document made or required for any accounting purpose.”148 This prohibition
extends to concealing or falsifying any account or document required for “accounting
purpose”;149 failing “to make or complete any account or any such document”;150 or “furnishing information for any purpose produces or makes use of any account, or any such
document, which to his or her knowledge is or may be misleading, false or deceptive in a
material particular.”151

Ireland Phase 1 Report, supra note 4, pt. 8.1/8.2 (citing Companies Act 1990, supra note 104, s. 243(1)).
Id. (citing Companies Act 1990, supra note 104, s. 243(2)).
145
Companies Act 1990, supra note 104, s. 243(2).
146
Id. s. 240.
147
Criminal Justice Act, supra note 12, s. 10(3).
148
Id. s. 10(1).
149
Id. s. 10(1)(a). “[A]person shall be treated as falsifying an account or other document if he or she—(a) makes
or concurs in making therein an entry which is or may be misleading, false or deceptive in a material particular,
or (b) omits or concurs in omitting a material particular therefrom.” Id. s. 10(2).
150
Id. s. 10(1)(b).
151
Id. s. 10(1)(c).
143
144

5
N e w Zea l a nd

New Zealand’s ratification of the OECD Convention became effective on June
25, 2001.1 In implementing the OECD Convention,2 New Zealand adopted the Crimes
(Bribery of Foreign Public Officials) Amendment Act 2001 (“Amendment Act”).3 The
Amendment Act came into force on May 3, 2001.4 Although New Zealand is a signatory

1

2

3
4

OECD Directorate for Financial and Enterprise Affairs, Convention on Combating Bribery of Foreign Public
Officials in International Business Transactions Ratification Status, http://www.oecd.org/daf/anti-bribery/
antibriberyconventionratification.pdf (last visited Dec. 9, 2013).
Convention on Combating Bribery of Foreign Public Officials in International Business Transactions (“OECD
Convention”), Nov. 21, 1997, OECD Doc. DAFFE/IME/BR(97)20, reprinted in 37 I.L.M. 1 (1998).
Crimes (Bribery of Foreign Public Officials) Amendment Act 2001, Legislative History (N.Z.).
Id. New Zealand has one dependency: Tokelau. OECD Directorate for Financial and Enterprise Affairs,
Working Group on Bribery in International Business Transactions, New Zealand—Phase 1: Review
of Implementation of the Convention on Combating Bribery of Foreign Public Officials in International
Business Transactions and the 1997 Recommendation on Combating Bribery in International Business
Transactions (“New Zealand Phase 1 Report”), pt. A (May, 2002), http://www.oecd.org/daf/anti-bribery/
anti-briberyconvention/2088257.pdf (last visited Dec. 14, 2013). New Zealand’s ratification of the OECD
Convention was not intended to extend to Tokelau. Id. New Zealand “envisages drawing the Convention to
the attention of the General Fono (legislative body),” which is responsible, by delegated authority, to administer Tokelau. Id. (citing New Zealand authorities). “[W]hether Tokelau implements the [OECD] Convention
is within the discretion of the [General Fono].” Id. “The Cook Islands and Niue are ‘self-governing in free association with New Zealand’. ” Id. “New Zealand ‘envisages drawing the existence of the [OECD] Convention to
their attention’ in the same way as it intends to do in relation to other countries in the South Pacific region as
part of its global effort to encourage improved systems of governance and strengthened mechanisms to combat
international criminal activity.” Id.
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to the UN Convention and has taken affirmative steps towards its ratification,5 it has yet
to ratify the UN Convention.6
5.0 Overview

The Amendment Act amended the Crimes Act 1961 (“Crimes Act”) by adding sections
105C, 105D, and 105E.7 The new sections make the active bribery of a foreign public official a criminal offense subject to both territorial and nationality jurisdiction.8 However,
no changes were made in the dual criminality requirement under New Zealand law that
requires prohibited conduct taking place wholly outside of New Zealand to also be prohibited in the applicable foreign jurisdiction.9
New Zealand’s secret commissions offense may supplement its prohibition on the
bribery of foreign public officials in situations where conduct commonly referred to as
private or commercial bribery may be involved and subject to New Zealand’s jurisdiction.10 The secret commissions offense is premised upon principles associated with the
breach of an agent’s duty to his principal.11
5.1 The Anti-Bribery Legislation

The offense of bribing a foreign public official provides, in pertinent part, as follows:12
(2) Every one is liable to imprisonment for a term not exceeding seven years who
corruptly gives or offers or agrees to give a bribe to a person with intent to
influence a foreign public official in respect of any act or omission by that
official in his or her official capacity (whether or not the act or omission is
within the scope of the official’s authority) in order to—
(a) obtain or retain business; or
New Zealand Ministry of Foreign Affairs, International Treaties List as at July 1, 2012, http://www.mfat.govt.
nz/Treaties-and-International-Law/03-Treaty-making-process/1-International-TreatiesList/14-Corruption.
php (last visited Sept. 8, 2013).
6
Id. See also New Zealand Serious Fraud Office, New Zealand Legislation, Bribery and Corruption Offenses,
http://www.sfo.govt.nz/legislation (last visited Jan. 5, 2014).
7
Crimes Act 1961 (“Crimes Act”), ss. 105C, 105D, 105E (N.Z.).
8
International treaties “must be implemented through domestic legislation” in New Zealand. New Zealand Phase 1
Report, supra note 4, pt. A. The courts may “ ‘nevertheless be willing to have regard to (the [OECD] Convention)’
in interpreting the implementing law.” Id. “The courts may also use any document that provides an indication of
Parliament’s intention including the original Bill as first introduced and subsequent amended versions, as well as
the Report of the Law and Justice Select Committee.” Id. “Decisions of a court are binding on it, but are subject
to review by courts having a higher status and the power to over-rule decisions of the lower courts.” Id.
9
Crimes Act, supra note 7, ss. 8(2), 105E.
10
Secret Commissions Act 1910 (“Secret Commissions Act”), s. 3(1) (N.Z.).
11
Id. s. 5(1).
12
Crimes Act, supra note 7, s. 105(2).
5
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(b) obtain any improper advantage in the conduct of business.
The secret commissions offense provides, in pertinent part, as follows:13
(1) Every person is guilty of an offence who corruptly gives, or agrees or offers to give,
to any agent any gift or other consideration as an inducement or reward for doing or
forbearing to do, or for having done or forborne to do, any act in relation to the principal’s affairs or business (whether such act is within the scope of the agent’s authority or the course of the employment as agent or not), or for showing or having shown
favour or disfavour to any person in relation to the principal’s affairs or business.
5.2 Jurisdiction

5.2.1 Territorial Jurisdiction
The offense of bribery of a foreign public official applies to “all acts done or omitted”
in New Zealand.14 An offense is committed in New Zealand where “an act or omission forming part of any offence,” or “an event necessary to the completion of the
offence,” occurs in New Zealand.15 A defendant’s act or omission forming part of the
actus reus of the offense triggers territorial jurisdiction.16 If conduct outside of New
Zealand causes the occurrence of a relevant event in New Zealand, an “act” will be
considered as having been caused within New Zealand for purposes of establishing
territorial jurisdiction.17

Secret Commissions Act, supra note 10, s. 3(1).
Crimes Act, supra note 7, s. 5(2). The Crimes Act 1961, which contains the offense of bribery of a foreign public
official, applies to “all acts done or omitted” in New Zealand. Id.
15
Id. s. 7.
16
Tipple v Pain (“Tipple v Pain”) [1983] NZLR 257 (HC) (N.Z.). The defendant in Tipple v Pain, supra, consigned a shipment of explosives to New Zealand. In responding to the claim that the jurisdictional requirements under section 7 of the Crimes Act were not met, the High Court found that the failure to obtain
consent for the shipment, which must take place in New Zealand, formed part of the actus reus of the crime.
Id. Accordingly, the jurisdictional requirements were met. Id. See also Omni Marketing Group, Asia Pte Ltd
v Transactor Technologies Ltd [2008] 3 NZLR 252 (HC) (N.Z.) (evidence given by video link to a proceeding taking place within New Zealand could be subject to a charge of perjury in New Zealand if the testimony
was proven to be false); R v Walsh [2007] 2 NZLR 109 (SC) (N.Z.) (territorial jurisdiction not established
as the crime of forgery was completed prior to transmitting the forged document by fax to New Zealand).
17
Saxton v Police [1981] 2 NZLR 186 (CA) (N.Z.) (Even though the steps leading to the illegal importation of
drugs took place outside of New Zealand, the actual importation was not complete until the goods arrived
in New Zealand, which was what was intended when the package was “posted” in London). In addition, in
Solicitor-General v Reid [1997] 3 NZLR 617 (HC) (N.Z.), the Canadian approach in Libman v R (1985) 21
CCC (3d) 206 (SCC) (Can.), was followed whereby territorial jurisdiction is established when there is a “real
and substantial link” between the offense and the country.
In general, it is an established principle that persons who reside overseas and are not present in New Zealand
will not “lightly” be subjected to the jurisdiction of the courts in New Zealand. Kuwait Asia Bank EC v National
13
14
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New Zealand also establishes jurisdiction over any person who commits an offense on
board a Commonwealth or Republic of Ireland ship,18 a New Zealand aircraft,19 or any
ship or aircraft that arrives in New Zealand during the course or at the end of the journey
where the act or omission occurred.20 However, where jurisdiction is established based
upon a relationship to a ship or aircraft,21 there would be a defense if the act or omission were not an offense under the law of the country of which the person charged was a
national or citizen at the time of the commission.22
The same principles of territorial jurisdiction apply to New Zealand’s secret commissions offense.
5.2.2 Nationality Jurisdiction
New Zealand’s prohibition on the bribery of foreign officials establishes jurisdiction
over a person who is a “New Zealand citizen,”23 “ordinarily resident in New Zealand,”24 a
“body corporate incorporated in New Zealand,”25 or a “corporation sole” incorporated in
New Zealand,26 who commits the offense of bribing a foreign public official wholly outside of New Zealand. In such situations, nationality jurisdiction can be established over
a legal entity “incorporated in New Zealand regardless of the offender’s nationality.”27 It

Mutual Life Nominees Ltd (No 2) [1989] 2 NZLR 50, 54 (CA) (N.Z.). However, the courts have recognized that
“developments in communications and transport have somewhat reduced the force of the practical considerations
behind this principle.’’ Worldwide NZ LLC v Quay Park Arena Management Ltd [2008] 1 NZLR 106 at para 20
(HC)(N.Z.)(per Asher J). “[A]telephone call, fax or e-mail emanating from New Zealand is sufficient to trigger
territorial jurisdiction.” New Zealand Phase 1 Report, supra note 4, pt. 4.1 (citing New Zealand authorities).
18
Crimes Act, supra note 7, ss. 8(1)(a); 8(4); 8(6). “Commonwealth” refers to the Commonwealth of Nations,
which consists of 54 countries, all but two of which are former British colonies. See id. s. 2 (“commonwealth
country”).
19
Id. s. 8(1)(b).
20
Id. s. 8(1)(c).
21
New Zealand’s jurisdiction also extends to a British or Irish subject for any act done or omitted on board
a foreign ship on the high seas or within the territorial waters of a Commonwealth country. Id. s. 8(1)(d),
(4). New Zealand’s jurisdiction also extends to a person who belongs or within three months previously has
belonged to any Commonwealth or Irish ship, any act done or omitted on shore or afloat at any place beyond
New Zealand. Id. s. 8(3), (4).
22
Id. s. 8(2). “[T]he case where a foreigner whose home country does not establish the foreign bribery offence,
bribes a foreign public official on board a New Zealand aircraft or ship would not be covered.” New Zealand
Phase 1 Report, supra note 4, pt. 4.1.
23
Crimes Act, supra note 7, s. 105D(2)(a).
24
Id. s. 105D(2)(b). A person is deemed to be “ordinarily resident in New Zealand” if “(a) his home is in New
Zealand, (b) he is residing in New Zealand with the intention of residing therein indefinitely or (c) having
resided in New Zealand with the intention of establishing his home therein, or with the intention of residing
in New Zealand indefinitely, he is outside New Zealand but has an intention to return to establish his home
therein or to reside in New Zealand indefinitely.” Id. s. 4.
25
Id. s. 105D(2)(c).
26
Id. s. 105D(2)(d).
27
New Zealand Phase 1 Report, supra note 4, pt. 4.2 (citing New Zealand authorities).
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is also “possible to apply nationality jurisdiction to a foreign branch office; however, not
to a foreign subsidiary.”28
In order to establish nationality jurisdiction over the foreign bribery offense, the act must
constitute an offense in the country in which the foreign public official’s “principal office” is
situated.29 Unless a person “puts the matter at issue,” it is to be “presumed” that the “act was
an offence under the laws of the foreign country.”30 This would be the foreign country where
the “principal office” of the public official is located.31
“[P]rocedural impediments (e.g. expiration of the statute of limitations, lack of jurisdiction) applicable under [a] country’s law where the ‘principal office’ of the foreign public
official is situated are not relevant for the condition of dual criminality.”32 Nationality jurisdiction would not apply to a legal person if legal persons were not subject to criminal liability
in the country where the “principal office” of the foreign public official is situated.33
New Zealand’s secret commissions offense is not subject to nationality jurisdiction. Its
application is subject only to territorial jurisdiction.
5.3 Elements of the Offense

5.3.1 Any Person
New Zealand’s prohibition on the bribery of foreign officials applies to “every one.”34
Although used in many contexts,35 the term “every one” is not defined in the Crimes
Act. It would appear to correspond to the term “person” as defined in the Crimes Act as
including “the Crown and any public body or local authority, and any board, society, or
company, and any other body of persons, whether incorporated or not, and the inhabitants of the district or any local authority.”36
Id.
Crimes Act, supra note 7, s. 105E(1)(b).
30
Id. s. 105E(2). “This form of dual criminality differs from customary international law (i.e. the act is unlawful
in the place of the commission), but in New Zealand’s view, it is more effective for achieving the objectives of
the Convention since one could not avoid liability by committing the offence in a jurisdiction that has not
established the foreign bribery offence.” New Zealand Phase 1 Report, supra note 4, pt. 4.2.
31
Crimes Act, supra note 7, s. 105E(1)(b).
32
New Zealand Phase 1 Report, supra note 4, pt. 4.2.
33
The “term ‘principal office’ is not defined in the law.” Id. “[I]t would be subject to definition by the courts.”
Id. (citing New Zealand authorities). “[T]he court would interpret the term ‘principal office’ according to the
intent of the law.” Id. (citing New Zealand authorities).
34
Crimes Act, supra note 7, s. 105C(2).
35
“The same term ‘every one’ is used for the offence of bribery of domestic public officials in the following sections: 101 paragraph (2) relative to judicial officers, 102 paragraph (2) relative to corruption and bribery of
Minister of the Crown, 103 paragraph (2) relative to corruption and bribery of Member of Parliament, 104
paragraph (2) relative to corruption and bribery of law enforcement officer, 105 paragraph (2) relative to corruption and bribery of official and 105 B relative to use or disclosure of personal information disclosed in
breach of section 105 A.” New Zealand Phase 1 Report, supra note 4, pt. 1.1.1 (emphasis in original).
36
Crimes Act, supra note 7, s. 2(1)(“person”). See New Zealand Phase 1 Report, supra note 4, pt. 1.1.1. The only persons who are excluded from the application of the Crimes Act are foreign sovereigns. Crimes Act, supra note 7,
28
29
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The secret commissions offense applies to “[e]very person.”37 By its terms, the secret
commissions offense implicitly applies to “corporations.”38
5.3.1.1 Juridical Entities
Under New Zealand law, “person” includes a corporation sole, a body corporate, and an
unincorporated body.39 A “body corporate” is a body that is given separate identity under
law.40 A “corporation sole” is “where one person is regarded as having corporate liability
for purposes of dealing with property etc. on behalf of a wide number of people.”41 An
“unincorporated body” is merely an association of people who come together for any
purpose.42 They may make rules for themselves, but there are no statutory requirements.43
Liability is joint and several.44
5.3.1.2 Standard of Liability for Juridical Entities
New Zealand generally follows the approach known as the “identification theory” laid
out by the House of Lords in Tesco Supermarkets Ltd v. Nattrass.45 Liability is premised on
the “acts and intent of one or more of the natural persons who constituted the company’s
‘directing mind’. ”46 However, the test is not limited strictly to “whether the individual
s. 20(1). In addition, “[t]he Crown cannot be prosecuted for a criminal offence under the common law.” New
Zealand Phase 1 Report, supra note 4, pt. 1.1.1.
37
Secret Commissions Act, supra note 10, s. 3(1).
38
Id. s. 13.
39
Interpretation Act 1999, s. 29 (“person”) (N.Z.). “All criminal statutes are therefore presumed in New Zealand
to apply to artificial bodies (such as companies, including state-owned or state-controlled companies) as well
as to natural persons.” New Zealand Phase 1 Report, supra note 4, pt. 2.1.1.
40
Id. “The most common is a limited liability company (shareholders’ liability according to the capital committed to the company). Other corporate bodies may be set up under the umbrella of a statute to cater for the
interests of owners in multiunit buildings, or under the Unincorporated Societies Act, under which associations of people, such as tennis clubs, complying with statutory requirements as to their association, are liable to
the society but have no separate personal liability.” Id.
41
Id. “[F]or example, an Archbishop in whose name all church property is registered, or the Public Trustee
dealing with unclaimed estates.” Id.
42
New Zealand Phase I Report, supra note 4, pt. 2.1.1. This might include “a street residents’ association.” Id.
43
Id.
44
Id.
45
Tesco Supermarkets Ltd v Nattrass [1972] AC 153 (HL) (U.K.); OECD Directorate for Financial and
Enterprise Affairs, Working Group on Bribery in International Business Transactions, New Zealand—Phase
2: Review of Implementation of the Convention on Combating Bribery of Foreign Public Officials in International
Business Transactions and the 1997 Recommendation on Combating Bribery in International Business
Transactions (“New Zealand Phase 2 Report”), ¶ 181 (Oct. 26, 2006), http://www.oecd.org/daf/anti-bribery/
anti-briberyconvention/37658136.pdf (last visited Sept. 28, 2013).
46
Id. ¶ 182. In the context of a bribery case, reference is often made to the application of Tesco to a case involving
bribery in a decision of the Court of Appeal of England in R v Andrews Weatherfoil, Ltd and Others (1972) 56
Cr App R 31 (CA) (Eng.). A construction company had been convicted on a bribery and corruption charge for
paying a member of the local authority in return for his support in obtaining council building contracts. Two of
the men involved were directors and a third was a manager. The issue on appeal was whether the limited liability
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responsible for the alleged conduct has actual authority within the company in relation
to the area of the alleged conduct.”47 “The purpose of the provisions creating the relevant
offense” may also need to be taken into account.48 It may not be determinative whether a
particular individual is the “brains or mind” of the company.49
5.3.2 Intentionally
An offense is committed where a bribe is “corruptly” given or offered “with the intent
to influence a foreign public official” in order to “obtain or retain business . . . .”50 This
“is an offence requiring specific intent.”51 “The terms ‘corruptly’ and ‘with intent’ are
taken from the existing domestic offences of bribery.”52 “[C]orruptly” forms part of the
mens rea required by the offense.53 For a person to be found culpable, being aware of the
unlawful nature of the act is not required. Rather, culpability requires that a person
intend that the official act “outside the bounds of his or her duties.”54 In other words, the
briber must intend that the “official abuses his or her official capacity and the trust that is
reposed in them as a holder of a public office.”55
Under the secret commissions offense, corrupt intent is required by its terms. The
offender must act “corruptly” with an intent to induce or reward an agent to induce or
reward the agent for doing or forbearing to do “any act in relation to the principal’s affairs
company could be held responsible for the actions of three of its senior employees. It was held that “[i]t is not
every ‘responsible agent’ or ‘high executive’ or ‘manager of the housing department’ or ‘agent acting on behalf of
a company’ who can by his actions make the company criminally responsible. It is necessary to establish whether
the natural person or persons in question have the status and authority which in law make their acts in the matter
under consideration the acts of the company so that the natural person is to be treated as the company itself.” Id.
47
New Zealand Phase 1 Report, supra note 4, pt. 2.1.2; OECD Directorate for Financial and Enterprise Affairs,
Working Group on Bribery in International Business Transactions, Phase 3 Report on Implementing the OECD
Convention in New Zealand (“New Zealand Phase 3 Report”), ¶ 30 (Oct. 10, 2013), http://www.oecd.org/daf/
anti-bribery/NewZealandPhase3ReportEN.pdf (last visited Jan. 3, 2014).
48
New Zealand Phase 3 Report, supra note 47, ¶ 30. “It is a question of construction in each case as to whether the
particular rule requires that the knowledge that an has been done, or the state of mind with which it was done,
should be attributed to the company.” Meridian Global Funds Management Asia Ltd v Securities Commission,
[1995] 2 AC 500 at para. 23 (PC) (appeal taken from NZCA) (N.Z.).
49
New Zealand Phase 1 Report, supra note 4, pt. 2.1.2. Conviction of an individual as a precondition to the prosecution of a company is not required. Id.
50
Crimes Act, supra note 7, s. 105C(2).
51
New Zealand Phase 2 Report, supra note 45, ¶ 156. Given its status as a specific intent crime, it is doubtful that
a finding of recklessness would be sufficient to meet the mens rea required by the offense. Id. ¶ 161.
52
New Zealand Phase 1 Report, supra note 4, pt. 1.1.2.
53
Id. (emphasis in original). However, reference to “corruptly” does not mean that there is an “additional element of the offence beyond the deliberate performance of the prohibited conduct.” New Zealand Phase 2
Report, supra note 45, ¶ 157 (citing New Zealand authorities).
54
Field v R (“Field v R”) [2011] 1 NZLR 784 (CA) at para. 64, aff ’d, [2012] 3 NZLR 1 (N.Z.). “ ‘Corruptly’
mean[s]‘purposely doing an act which the law forbids as tending to corrupt’. ” Id. (citing Cooper v Slade (1857)
6 HL Cas 746 (U.K.)). “[C]orruption is conduct conducive to a breach of duty; it may or may not involve
dishonesty or fraud.” Id.
55
R v Leolahi [2001] 1 NZLR 562 (CA) (N.Z.).
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or business.”56 The definition of “corruptly” in the Secret Commissions Act 1910,57 the
secret commissions offense, describes the “degree of deliberate criminal intent necessary
not only to perform the act itself but also to do it for the purpose of influencing another
person or to be influenced to the detriment of a third party’s business.”58
5.3.3 Offer, Promise, or Give
The terminology “gives or offers or agrees to give a bribe” corresponds to the language
used in the domestic bribery offense.59 It “is the effect that the words or actions are intended to have on the mind of the possible recipient that is of importance.”60 The “offence
applies where the briber intends that the official should take the offer seriously, and there
is no need for the official to intend to provide the quo.”61
The secret commissions offense applies a framework very similar to the foreign bribery
offense. The secret commissions offense applies when a person “who corruptly gives, or
agrees or offers to give, to any agent any gift or other consideration as an inducement or
reward for doing or forbearing to do, or for having done or forborne to do, any act in relation to the principal's affairs or business. . . .”62
5.3.3.1 Whether Indirectly or through Intermediaries
Though the prohibition on foreign bribery “does not expressly mention that the bribes
through intermediaries are covered, it is not limited to bribes to foreign public officials
(i.e. it applies to bribes to ‘a person’).”63 “[T]his formulation is intended to capture bribes
through intermediaries.”64 As the prohibition applies to a bribe given or offered to a
“person,” bribes given or offered to third parties fall within the ambit of the prohibition.65
The secret commissions offense expressly applies to situations where a third party may
be involved in acting as an intermediary.66 It applies to any person “who, with or without
authority, does on behalf of any other person who is an agent any act which if done by
that agent himself would be an offence against [the Secret Commissions Act].”67

Secret Commissions Act, supra note 10, s. 3(1).
Id.
58
R v McDonald [1993] 3 NZLR 354.
59
New Zealand Phase 1 Report, supra note 4, pt. 1.1.3.
60
Id. (citing New Zealand authorities).
61
Id. (citing R v Pierce (1994) 90 A Crim R 134 (Vic SC) (Austl.)). Proof of a “corrupt bargain” is not required.
Field v R, supra note 54.
62
Secret Commissions Act, supra note 10, s. 3(1).
63
New Zealand Phase 1 Report, supra note 4, pt. 1.1.5.
64
Id. (citing New Zealand authorities).
65
Id. pt. 1.1.7.
66
Secret Commissions Act, supra note 10, s. 10.
67
Id.
56
57
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5.3.3.2 Attempt
“Every one who, having an intent to commit an offence, does or omits an act for the purpose of accomplishing his object, is guilty of an attempt to commit the offence intended,
whether in the circumstances it was possible to commit the offence or not.”68 Whether
particular conduct is only “preparation” and “too remote” is a question of law.69 In the
absence of unequivocal evidence of intent, “[a]n act done or omitted with intent to
commit an offence may constitute an attempt if it is immediately or proximately connected with the intended offence.”70
New Zealand also has a general provision for the punishment of attempts in respect
of which no punishment is otherwise provided.71 It makes every such attempt liable to
criminal prosecution, providing for a penalty of not more than half the maximum punishment for the offense.72 For the offense of bribery of a foreign public official, the maximum punishment would be three-and-a-half years.73
An individual or entity may still be held liable for an attempted offense even where the
offense is not in fact committed.74 “If an offer is made that is not accepted, an attempt
would have been committed since it goes beyond mere preparation.”75 “If an offer is made
of which the official is unaware, there is an attempt if the person making the offer has
taken ‘real and practical steps’ towards communicating the offer.”76 “An offer that has no
prospect of being accepted would still amount to an attempt if the person making the
offer intended it to influence the foreign public official.”77
New Zealand’s law with respect to attempt also applies to the secret commissions
offense.78
5.3.3.3 Complicit Conduct
Everyone who actually commits the offense or helps or encourages its commission is a
party to and guilty of an offense and is liable to the penalty prescribed for the offense.79
Anyone who aids or abets the bribery of a foreign public official is liable to seven years

Crimes Act, supra note 7, s. 72(1).
Id. s. 72(2).
70
Id. s. 72(3).
71
Id. s. 311(1); New Zealand Phase 1 Report, supra note 4, pt. 1.3.
72
Crimes Act, supra note 7, s. 311(1).
73
New Zealand Phase 1 Report, supra note 4, pt. 1.3.
74
Crimes Act, supra note 7, s. 311(2).
75
New Zealand Phase 1 Report, supra note 4, pt. 1.3.
76
Id. (citing Drewery v Police (1988) 3 CRNZ 499 (HC) (N.Z.)).
77
New Zealand Phase 1 Report, supra note 4, pt. 1.3.
78
The Crimes Act 1961 applies to “all offences for which the offender may be proceeded against and tried in New
Zealand.” Crimes Act, supra note 7, s. 5(1).
79
Id. s. 66(1).
68
69
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imprisonment.80 “This includes persons who act as intermediaries and third party beneficiaries, where they have the requisite knowledge of the offer or agreement.”81 However,
the liability for those who help or encourage persons who commit offenses presupposes
the commission of an offense by someone who is directly liable as the principal party.82
A person cannot be guilty as a secondary party unless it is proved that another person
actually committed that offense.83 If some form of authorization were required for a bribe
to be paid, such conduct would be prohibited as complicit.84 “[C]ounselling” or “procuring” any person to commit an offense is deemed to be complicit and is prohibited.85 “An
individual who ‘authorises’ the payment of a bribe, but does not actually pay it is guilty
of the offence as a party.”86
The secret commissions offense expressly applies to every person “who aids, abets,
counsels or procures, or in any way directly or indirectly knowingly concerned in or privy
to the commission of any offence against [the Secret Commissions] Act . . . .”87
5.3.3.4 Conspiracy
“[E]very one who conspires with any person to commit any offence, or to do or omit, in
any part of the world, anything of which the doing or omission in New Zealand would be
an offense, is liable to imprisonment for a term not exceeding seven years if the maximum
punishment for that offense exceeds seven years imprisonment, and in any other case is
liable to the same punishment as if he had committed that offence.”88
The offense of conspiracy is at its essence the agreement to commit a substantive
offence and that “the agreement need not be carried to fruition, indeed no steps to implement it need be taken, but there must have been an intention that such steps would be
taken.”89 Where “any one is charged with conspiring to do or omit anything anywhere
outside New Zealand, it is a defence to prove that the doing or omission of the act to
which the conspiracy relates was not an offence under the law of the place where it was,
or was to be, done or omitted.”90

Id. s. 66(1)(b), (c).
New Zealand Phase 1 Report, supra note 4, pt. 1.2.
82
Id. (citing Crimes Act, supra note 7, ss. 66(1)(b); 66(1)(c); 66(1)(d)).
83
R v Harrison [1941] NZLR 354 (CA) (N.Z.) (a person cannot be guilty unless it is proved that another person
actually committed an offense); R v Paterson [1976] 2 NZLR 394 (CA) (N.Z.) (where an offender deliberately
uses an innocent agent to perform the actus reus of a crime, the offender will generally be treated as a principal
to the offense).
84
New Zealand Phase 1 Report, supra note 4, pt. 1.2.
85
Crimes Act, supra note 7, s. 66(1)(d). “This would include, for example, authorisation by a manager or supervisor of the person committing the offence.” New Zealand Phase 1 Report, supra note 4, pt. 1.2.
86
Id.
87
Secret Commissions Act, supra note 10, s. 9.
88
Crimes Act, supra note 7, s. 310(1).
89
R v Gemmell [1985] 2 NZLR 740 (CA) (N.Z.).
90
Crimes Act, supra note 7, s. 310(2).
80
81
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New Zealand law with respect to conspiracy also applies to the secret commissions
offense.91
5.3.4 Any Undue Pecuniary or Other Advantage
The foreign bribery offense applies to every one “who corruptly gives, or offers or agrees
to give a bribe.”92 A “bribe” is “any money, valuable consideration, office, or employment,
or any benefit, whether direct or indirect.”93 “Benefit” also “means any money, valuable
consideration, office, or employment, or any benefit, whether direct or indirect.”94
The secret commissions offense applies to “any gift or other consideration as an inducement or reward . . . .”95 Consideration is expressly defined as “valuable consideration of
any kind; and particularly includes discounts, commissions, rebates, bonuses, deductions,
percentages, employment, payment of money (whether by way of loan, gift, or otherwise
howsoever), and forbearance to demand any money or valuable thing.”96
5.3.5 Foreign Public Official
A “foreign public official” includes any of the following:97
(a) a member or officer of the executive, judiciary, or legislature of a foreign
country:
(b) a person who is employed by a foreign government, foreign public agency,
foreign public enterprise, or public international organisation:
(c) a person, while acting in the service of or purporting to act in the service of a
foreign government, foreign public agency, foreign public enterprise, or public
international organisation.
“[F]oreign government includes all levels and subdivisions of government, such as local,
regional, and national government.”98 A “foreign country” includes “a territory for whose
international relations the government of a foreign country is responsible,”99 and, in
addition, can also include “an organised foreign area or entity including an autonomous
territory or a separate customs territory.”100
See supra note 78.
Crimes Act, supra note 7, s. 105C(2).
93
Id. s. 99 (“bribe”).
94
Id. s. 105C(1) (“benefit”).
95
Secret Commissions Act, supra note 10, s. 3(1).
96
Id. s. 2 (“consideration”).
97
Crimes Act, supra note 7, s. 105C(1).
98
Id. s. 105C(1)(“foreign government”) (emphasis in original).
99
Id. s. 105C(1)(“foreign country”)(a).
100
Id. s. 105C(1)(“foreign country”)(b).
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Under the secret commissions offense, it makes no difference whether the agent is a
public official or carries out a public function.101 Instead, the critical factor is whether the
intended recipient is an agent.102 An agent includes, but is not limited to,103 “any person
who is or has been, or desires or intends to be, employed by or acting for any other person,
whether as agent, servant, broker, auctioneer, architect, solicitor, director, or in any other
capacity wherever, either alone or jointly with any other person.”104
5.3.5.1 Parastatals
What constitutes “a public agency” and “a public enterprise” is addressed in New
Zealand’s definition.105 A “foreign public agency means any person or body, wherever situated, that carries out a public function under the laws of a foreign country.”106
Critical to the definition of “foreign public enterprise” is control or domination by
a foreign government, including whether the directors are accustomed or are under an
obligation to act in accordance with the directions of that government.107 A “foreign
public enterprise” is “a company, wherever incorporated, that a foreign government is
able to control or dominate.”108 A company, body other than a company, or a person can
be controlled or dominated by a foreign government by reason of “ownership of shares,”
“voting powers,” “ability to appoint one or more directors,” or “by reason that the directors (however described) are accustomed or under an obligation to act in accordance
with the directions of that government, or otherwise.”109 A person or body other than a
company having these same characteristics can also be a foreign public enterprise.110
In some situations, where jurisdiction exists, the secret commissions offense may be
used as an alternative offense when it is unclear whether the intended recipient is an
employee or agent of a parastatal. Whether the principal of an employee or agent is a
parastatal is not relevant to whether there may be a violation of the secret commissions
offense. The determining factor is whether an agency relationship exists.

Secret Commissions Act, supra note 10, s. 16(1)(b), (c).
Id. s. 3(1).
103
Id. s. 16(3). “Nothing in this section shall be construed as to restrict in any manner the meaning of the terms
agent or principal as used in this Act.” Id. (emphasis in original).
104
Id. s. 2(“agent”).
105
Crimes Act, supra note 7, s. 105C(1).
106
Id. s. 105C(1)(“foreign public agency”) (emphasis in original).
107
Id. s. 105C(1)(“foreign public enterprise”). “[T]his captures indirect control as required by Commentary
14 of the [OECD] Convention.” New Zealand Phase 1 Report, supra note 4, pt. 1.1.6 (citing New Zealand
authorities).
108
Crimes Act, supra note 7, s. 105C(1)(“foreign public enterprise”)(a)(i). A foreign public enterprise can also
include a company that “enjoys subsidies or other privileges that are enjoyed only by companies, persons, or
bodies controlled or dominated by the foreign government.” Id. s. 105C(1)(“foreign public enterprise”)(a)(ii).
109
Id. s. 105C(1)(“foreign public enterprise”)(a)(i), (b)(i).
110
Id. s. 105C(1)(“foreign public enterprise”)(b).
101
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5.3.5.2 Public International Organizations
Wherever situated, “public international organisation” means any of the following
organizations:111
(a) an organisation of which 2 or more countries or 2 or more governments are
members, or represented on the organisation:
(b) an organisation constituted by an organisation to which paragraph (a) applies
or by persons representing 2 or more such organisations:
(c) an organisation constituted by persons representing 2 or more countries or 2 or
more governments:
(d) an organisation that is part of an organisation referred to in any of paragraphs
(a) to (c).
5.3.5.3 Political Party, Political Party Official, or Candidate for Public Office
Under New Zealand law, the prohibition on the bribery of foreign public officials does not
extend to political parties, political party officials, or candidates for public office. However,
in some circumstances, the secret commissions offense may apply since a violation of its provisions is not dependent upon the status of the intended recipient of the improper inducement or reward as a foreign public official.
5.3.6 In Order That the Official Act or Refrain from Acting in
Relation to the Performance of Official Duties
The prohibition applies where a “bribe” is provided with the “intent to influence a foreign
public official in respect of any act or omission by that official in his or her official capacity.”112
It does not matter “whether or not the act or omission is within the scope of the official’s
authority.”113
New Zealand’s secret commissions offense applies to “any gift or other consideration as an
inducement or reward for doing or forbearing to do, or for having done or forborne to do,
any act in relation to the principal’s affairs or business.”114 The secret commissions offense is
not limited to traditional commercial affairs as public functions, and duties with respect to
the affairs of an individual’s estate are also expressly included with its prohibitions.115 It also
does not matter whether the act to be induced or forborn “is within the scope of the agent’s
authority or the course of his employment.”116
Crimes Act, supra note 7, s. 105C(1)(“public international organisation”).
Id. s. 105C(2).
113
Id.
114
Secret Commissions Act, supra note 10, s. 3(1).
115
Id. s. 16(1), (3).
116
Id. s. 3(1).
111
112
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5.3.7 In Order to Obtain or Retain Business or Other Improper
Advantage
The foreign bribery offense applies when the “bribe” is given or offered in order to
“obtain or retain business,”117 or “obtain any improper advantage.”118 “[A]ny improper
advantage” refers to something to which the company concerned was not clearly entitled.119 It also includes any other advantage “in the conduct of business” other than
obtaining or retaining business.120 Whether the briber was successful or whether the
briber might have received the business is irrelevant.121
The secret commissions offense is not limited to obtaining or retaining business or any
particular category of activities.122 It has a broad application to “the principal’s affairs or
business,”123 including any person acting for another person.124
5.4 Defenses

5.4.1 Statute of Limitations
No limitation period exists for the investigation and prosecution of a natural person or a
body corporate for the offense of bribing a foreign public official.125 Similarly, no limitation period applies for the secret commissions offense.
5.4.2 Local Written Law
Unlike most other parties to the OECD Convention, New Zealand does not provide a defense or an exception based upon the written law of the jurisdiction in question permitting
Crimes Act, supra note 7, s. 105C(2)(a).
Id. s. 105C(2)(b).
119
Id. “[F]or example, an operating permit for a factory which fails to meet the statutory requirements.” New
Zealand Phase 1 Report, supra note 4, pt. 1.1.9.
120
Crimes Act, supra note 7, s. 105C(2)(a). “For instance, it covers bribes for the purpose of gaining priority in
getting permits approved, or obtaining the delivery of supplies or obtaining false records.” New Zealand Phase
1 Report, supra note 4, pt. 1.1.9.
121
Id. The “retaining of business that has already been acquired” is also included within the prohibition under
section 105C(2) of the Crimes Act. Id. (citing New Zealand authorities).
122
Secret Commissions Act, supra note 10, s. 16(1), (3).
123
Id. s. 3(1).
124
Id. s. 2(“agent”).
125
However, the New Zealand courts “have an inherent jurisdiction to stay proceedings where the effect of delay
between an alleged offence and the bringing of a prosecution results in unfairness to the accused or amounts
to an abuse of process.” New Zealand Phase 1 Report, supra note 4, pt. 6. “The issue for the court is whether, in
the circumstances of the particular case, the accused can still receive a fair trial despite the delay involved.” Id.
“This is reinforced by section 25(b) of the New Zealand Bill of Rights Act 1990 which provides the right to be
tried without undue delay.” Id.
117
118
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or requiring the expenditure in question. However, premised on New Zealand’s conceptual framework requiring dual criminality, an exception is provided where the act is committed outside of New Zealand and is not, at the time of its commission, an offense under
the laws of the foreign country in which the “principal office” of the person, organization,
or other body for whom the foreign public official is employed or otherwise provides
services.126
No local written law exception applies under New Zealand’s secret commissions
offense. Indeed, the fact that the giving of a gift or consideration “is customary in any
trade or call” is expressly prohibited as a defense.127
5.4.3 Bona Fide and Reasonable Business Expenditures
No express provision is provided under New Zealand law for bona fide and reasonable
business expenditures. Yet in practice such an exception or defense exists. In the absence
of corrupt intent,128 a bona fide and reasonable business expenditure is not prohibited.
The de minimis nature of a payment may also have the effect of rendering a payment reasonable under the circumstances.129
No express provision is provided in the secret commissions offense for a bona fide and
reasonable business expenditure. However, the absence of corrupt intent may render an
expenditure both bona fide and reasonable under the circumstances.130
5.4.4 Facilitation Payments
Where the benefit is “small,”131 a defense is provided in relation to an act “committed for
the sole purpose of ensuring or expediting the performance by a foreign public official of
a ‘routine government action’. ”132 “Routine government action” is any action that does
Crimes Act, supra note 7, s. 105E(1). This exception is “only applicable where the offence is committed wholly
outside of New Zealand.” New Zealand Phase 1 Report, supra note 4, pt. 4.2 (citing New Zealand authorities).
127
Secret Commissions Act, supra note 10, s. 11(2). Nonetheless, if a local written law were to require the giving of a
gift or consideration, it might arguably be interpreted as constructive disclosure to the principal and therefore
not a breach of an agent’s duty to the principal. Id. s. 5(1).
128
Crimes Act, supra note 7, s. 105C(2).
129
See Field v R [2012] 3 NZLR 1 at para. 66 (SC) (N.Z.).
130
Cf. Secret Commissions Act, supra note 10, s. 3(1).
131
Crimes Act, supra note 7, s. 105C(3)(b). “ ‘[S]mall’ benefits are benefits for a foreign public official that are
insignificant and offer little real value to the official concerned in light of the context in which the act of bribery is made and the value of the money in the relevant jurisdiction (i.e. the country of the foreign public official’s principal office).” New Zealand Phase 1 Report, supra note 4, pt. 1.1.11 (citing New Zealand authorities).
“[T]here are no criteria under the law for determining whether a benefit to an official is ‘small’ and it will be up
to the courts to make the determination to avoid the risk of excluding payments that might offer substantial
benefits to an official even though the value of the bribe might be small from the point of view of the briber.
The prosecution bears the onus of negating any claim that the function being performed by the official was a
routine government action.” Id.
132
Id. s. 105C(3)(a).
126
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not include a decision “whether to award new business,”133 “whether to continue existing
business with any particular person or body,”134 or “the terms of new business or existing
business.”135 “[A]ny action that is outside the scope of the ordinary duties of that official”
also does not constitute “routine government action.”136
No similar facilitation payment defense exists with respect to the secret commissions
offense.
5.4.5 Duress
General defenses under the Crimes Act also apply to the offense of foreign bribery.137
This includes compulsion where “a person who commits an offence under compulsion by
threats of immediate death or grievous bodily harm from a person who is present when
the offence is committed is protected from criminal responsibility if he believes that the
threats will be carried out and if he is not a party to any association or conspiracy whereby
he is subject to compulsion.”138 In addition, this also includes “[a]ll rules and principles
of the common law which render any circumstances a justification or excuse for any act
or omission, or a defence to any charge” as long as they are not inconsistent with the
Crimes Act.139
The foregoing general defenses also apply to the secret commissions offense.140
5.5 Sanctions

5.5.1 Criminal Sanctions
The offense of bribing a foreign public official is punishable by a maximum of seven
years of imprisonment.141 A court also has discretion to impose a fine instead of a term of
imprisonment.142 “It is not possible, for a foreign bribery offence, to impose both a prison

Crimes Act, supra note 7, s. 105C(3)(a)(i).
Id. s. 105C(3)(a)(ii).
135
Id. s. 105C(3)(a)(iii). “ ‘[R]outine government action’ refers to the manner in which an official deals with all
those with whom he or she is doing business.” New Zealand Phase 1 Report, supra note 4, pt. 1.1.11 (citing New
Zealand authorities). New Zealand “did not prescribe a list of actions that constitute this exception because
they prefer to let the courts determine its exact meaning on a case-by-case basis.” New Zealand Phase 1 Report,
supra note 4, pt. 1.1.11 (citing New Zealand authorities).
136
Crimes Act, supra note 7, s. 105C(3)(b).
137
Id. s. 5(1).
138
Id. s. 24.
139
Id. s. 20(1).
140
The Crimes Act 1961, including the general defenses provided by its terms, id. ss. 20(1), 24, applies to “all
offences for which the offender may be proceeded against and tried in New Zealand.” Id. s. 5(1).
141
Id. s. 105C(2).
142
Sentencing Act 2004 (“Sentencing Act”), s 39(1) (N.Z.).
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and a pecuniary sentence.”143 Fines can be imposed on legal persons.144 Whether for natural persons or legal persons, no maximum fine exists for the foreign bribery offense.145
Fines are discretionary in nature. Although there are no statutory sentencing guidelines,
there is case law that provides guidance regarding the imposition of fines generally.146
Under the secret commissions offense, a violation may lead to a term of imprisonment of two years or a fine not exceeding $1,000.147 An entity may be subject to a fine of
$2,000.148
As part of the sentencing process, a conviction-based forfeiture regime also exists that
relates to instruments of crime, such as the items used to commit or facilitate the commission of predicate criminal activity.149 Forfeiture is linked to conviction and applies only
to the instruments of crime used to commit or facilitate an offense punishable by at least
five years of imprisonment.150
5.5.2 Additional Civil or Administrative Sanctions
A non–conviction-based confiscation legal regime exists to confiscate all other property
representing the proceeds of crime or assessed to be the value of a person’s unlawfully
derived income.151 It is a civil regime that operates independently from any criminal proceedings.152 The same person may be the subject of both criminal prosecution, including
potential forfeiture of instruments of crime, and a confiscation action under the civil
process.153
In this non–conviction-based regime, a civil action “targets property” that has been
acquired as a result of unlawful activity “even though it may not be possible to prove
beyond reasonable doubt that the owner has committed a crime.”154 Confiscation orders
can be sought for the forfeiture of property to a specified value that represents the profits

New Zealand Phase 2 Report, supra note 45, ¶ 191.
Sentencing Act, supra note 142, s. 39(1).
145
“[W]here the sentencing court is the High Court, there is no ceiling on the amount of the fine which may be
pronounced. Foreign bribery being a High Court only indictable offence, it will always be tried before a High
Court.” New Zealand Phase 2 Report, supra note 45, ¶ 191.
146
The general approach of the courts is to measure the fine in terms of the gravity of the offense, having regard
to the financial means of the offender. New Zealand Phase 1 Report, supra note 4, pt. 3.2.
147
Secret Commissions Act, supra note 10, s. 13.
148
Id.
149
Criminal Proceeds (Recovery) Bill, 2007 No 81-1, Explanatory Note (“Criminal Proceeds Act Explanatory
Note”), at 1 (N.Z.). See Criminal Proceeds (Recovery) Act (“Criminal Proceeds Act”) 2009, s. 26 (N.Z.).
150
Criminal Proceeds Act Explanatory Note, supra note 149, at 4.
151
Id. at 2.
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Id.
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Id.
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Id. See also Criminal Proceeds Act, supra note 149, s. 15.
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of significant criminal activity or for the forfeiture of a specific asset or assets derived
directly or indirectly from significant criminal activity.155
Otherwise, New Zealand’s legal system does not provide any alternative or additional
civil or administrative sanctions in connection with a criminal offense such as bribery of
a foreign public official. Nor does New Zealand employ the use of an exclusion or suspension from access to procurement as a sanction for bribery and corruption offenses.156
5.6 Money Laundering

A person engages in money laundering by engaging in a transaction in respect of any
property that is the “proceeds of a serious offence,”157 or, alternatively, obtaining property that is the proceeds of an offense.158 “Proceeds” are “any property that is derived
or realised, directly or indirectly, by any person from the commission of [a serious]
offence.”159 Foreign bribery is a predicate offense as it is a “serious offence” punishable by
a term of five years or more.160 Proof of the predicate offense is not required.161 Instead, it
must be proved that the property is the proceeds of a serious offense.162
A person is guilty of a money laundering offense if the person knows or believes that
the property is the proceeds of a serious offense, or is reckless as to whether the property
is the proceeds of a serious offense.163 Also prohibited is the possession of property that is
the proceeds of a serious offense where the person intends to engage in money laundering,164 or where the person knows, believes or is reckless as to whether the property is the
proceeds of a serious offense.165 “Self-laundering” also constitutes an offense.166
A dual criminality exception can exist where foreign bribery is the predicate offense. It is
not an offense if the act constituting the serious offense “was not, at the time of its commission, an offence under the law of the place where the act was done.”167 “[T]here would be
Criminal Proceeds Act Explanatory Note, supra note 149, at 3. The property concerned must derive from “significant criminal activity,” which is defined as either an offence punishable by at least five years imprisonment,
or activity that has generated profits to a value of at least $30,000. Criminal Proceeds Act, supra note 149, s. 6(1).
156
New Zealand Phase 1 Report, supra note 4, pt. 3.8.
157
Crimes Act, supra note 7, s. 243(2).
158
Id. s. 243(3).
159
Id. s. 243(1)(“proceeds”).
160
Id. s. 243(1)(“serious offence”).
161
Id.
162
Id. s. 243(5)(a).
163
Id. s. 243(2).
164
Id. s. 243(3)(a).
165
Id. s. 243(3)(b). The money laundering legislation also covers successive layers of money laundering. New
Zealand Phase 2 Report, supra note 45, ¶ 218. “[E]ach conversion event would constitute a distinct money
laundering offence.” Id.
166
Crimes Act, supra note 7, s. 344AA(1).
167
Id. s. 245(1). “This would imply that if a company from New Zealand paid a bribe to a foreign public official
from country B, but the act was accomplished in country C, where the foreign bribery offence does not exist,
then the predicate offence would not exist.” New Zealand Phase 2 Report, supra note 45, ¶ 219.
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no money laundering offence generated by the foreign bribery.”168 However, the dual criminality requirement is presumed to be met unless the defendant puts the matter at issue.169
The sanction for money laundering is seven years.170 The sanction for possessing property constituting the proceeds of a serious offense is five years.171 No specific provision is
made for monetary penalties.172 It is left to the discretion of the courts to determine the
amount of a fine.173 In addition, anyone who aids, abets, incites, counsels, or procures any
person to commit an offense in New Zealand is guilty of being a party to the offense,174
including those who commit offenses in other jurisdictions.175
5.7 Tax Deductibility

Deductions for the payment of bribes to a foreign official are not permitted under New
Zealand law.176 However, the same standard applies in terms of requiring dual criminality
to apply to the payment of the bribe.177 If the bribe is not prohibited where the principal
office of the person, organization, or other body that employs the foreign public official
or for whom the official provides services is situated, the deduction is not prohibited.178
The prohibition also does not apply to situations where the payment qualifies as a facilitation payment.179
5.8 Accounting and Record-Keeping

The falsification of books or accounts required for accounting purposes is subject to
a 10-year term of imprisonment.180 The prohibition applies to everyone “who, with
intent to obtain by deception any property, privilege, service, pecuniary advantage,
benefit, or valuable consideration, or to deceive or cause loss to any other person.”181
The prohibition applies when a person “makes or causes to be made, or concurs in the
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Id.
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making of, any false entry in any book or account or other document required or used for
accounting purposes.”182 It also applies to a person “who omits or causes to be omitted,
or concurs in the omission of, any material particular from any such book or account or
other document.”183
A person can also be subject to a term of imprisonment of five years or a fine not
exceeding $200,000 for involvement in the making of false statements associated with a
document required by the Companies Act 1993 or the Financial Reporting Act 1993.184
A similar prohibition extends to directors and employees of a company if the person
makes, furnishes, authorizes, or permits the making or furnishing of a statement or
report relating to the affairs of the company that is false or misleading “in a material particular” to a “director, employee, auditor, shareholder, liquidator, etc.”185 Subject to the
same sanctions, directors and employees of a company are also prohibited from altering,
destroying, or falsifying, including making false entries, records belonging or relating to
a company.186 Similar prohibitions apply to electronic or other records of a mechanical
nature.187
Company directors can be subject to fines for failing to meet requirements as to the
accuracy of accounting records.188 “[A]ccounting records” are required to “correctly
record and explain the transactions of the company”;189 “enable the financial position
of the company to be determined with reasonable accuracy”;190 and “enable the financial
statements of the company to be readily and properly audited.”191 Accounting records
must include but not be limited to entries of money received and spent each day, a record
of the assets and liabilities of the company, a record of goods bought and sold and the
buyers and sellers, and a record of services provided and relevant invoices.192

Id. s. 260(a).
Id. s. 260(b).
184
Companies Act 1993 (“Companies Act”), ss. 373(4), 377(1) (N.Z.); Financial Reporting Act (“FRA”) 1993,
s. 41(1) (N.Z.).
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Companies Act, supra note 184, ss. 373(4), 377(2). “[T]here are no penalties for the legal entities themselves.”
New Zealand Phase 1 Report, supra note 4, pt. 8.3.
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Companies Act, supra note 184, ss. 373(4), 379(1).
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6
S outh A f r i c a

Since 2004, when the Prevention and Combating of Corrupt Activities Act
(“PCCA”) entered into force,1 South Africa has outlawed the bribery of foreign public
officials. The PCCA was adopted as part of South Africa’s ratification and implementation of the UN Convention.2 South Africa later acceded to the OECD Convention.3
6.0 Overview

Reflecting the broad scope of the UN Convention, the PCCA is similarly comprehensive
in scope in addressing both domestic and foreign bribery, including the bribery of foreign
public officials as well as private bribery in foreign settings.4 At the core of the PCCA
1
2

3

4

Prevention and Combating of Corrupt Activities Act of 2004 (“PCCA”), § 37 (S. Afr.).
Id., preamble; United Nations Treaty Collection, Chapter XVIII Penal Matters, 14. United Nations
Convention against Corruption, http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_
no=XVIII-14&chapter=18& lang =en (last visited Dec. 28, 2013).
OECD Directorate for Financial and Enterprise Affairs, Convention on Combating Bribery of Foreign Public
Officials in International Business Transactions Ratification Status, http://www.oecd.org/daf/anti-bribery/
antibriberyconventionratification.pdf (last visited Dec. 30, 2013).
“Section 233 of the South African Constitution further provides that ‘when interpreting any legislation,
every court must prefer any reasonable interpretation of the legislation that is consistent with international
law over any alternative interpretation that is inconsistent with international law’. ” OECD Directorate for
Financial and Enterprise Affairs, South Africa: Phase 1 Review of Implementation of the Convention and 1997
Revised Recommendation (“South Africa Phase 1 Report”), ¶ 4 ( June 20, 2008), http://www.oecd.org/daf/
anti-bribery/anti-briberyconvention/40883135.pdf (last visited Sept. 28, 2013). This provision of South Africa’s
Constitution, in conjunction with the UN Convention and the OECD Convention, may supplement the foreign bribery offense in the PCCA. Id. (citing South African authorities). “However, there is no jurisprudence
supporting the broadening of unclear elements in a criminal offence to meet the standards under an international convention, in particular given the principle of ‘legal certainty’ which ensures that any lack of clarity in a
criminal offence should be resolved in favour of the accused.” Id.

103

104   Anti-Bribery Laws in Common Law Jurisdictions

is a general prohibition against active and passive bribery along with a series of specific
prohibitions focusing on particular contexts and categories of individuals and entities.
In addition to the general bribery offense, among the series of specific prohibitions that
may have particular applicability to foreign bribery are those that relate to foreign public
officials, agents, and employment relationships.
6.1 The Anti-Bribery Legislation

In terms of the bribery of foreign public officials, section 5 of the PCCA is directly applicable as it specifically prohibits the bribery of foreign public officials:5
(1) Any person who, directly or indirectly gives or agrees or offers to give any
gratification to a foreign public official, whether for the benefit of that foreign
public official or for the benefit of another person, in order to act, personally
or by influencing another person so to act, in a manner—
(a) that amounts to the—
(i) illegal, dishonest, unauthorised, incomplete, or biased; or
(ii) misuse or selling of information or material acquired in the course
of the exercise, carrying out or performance of any powers, duties or
functions arising out of a constitutional, statutory, contractual or any
other legal obligation;
(b) that amounts to—
(i) the abuse of a position of authority;
(ii) a breach of trust; or
(iii) the violation of a legal duty or a set of rules;
(c) designed to achieve an unjustified result; or
(d) that amounts to any other unauthorised or improper inducement to do or
not to do anything,
is guilty of the offence of corrupt activities relating to foreign public officials.
(2)	 . . . “[T]o act” in subsection (1) includes—
(a) the using of such foreign public official’s or such others person’s position to
influence any acts or decisions of the foreign state or public international
organisation concerned; or
(b) obtaining or retaining a contract, business or an advantage in the conduct
of business of that foreign state or public international organisation.

5

PCCA, supra note 1, § 5 (emphasis in original).
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The general bribery offense under section 3 of the PCCA may also be applicable:6
3. Any person who, directly or indirectly—
*****
(b) gives or agrees or offers to give to any other person any gratification, whether
for the benefit of that person or for the benefit of another person,
in order to act, personally or by influencing another person to so act, in a manner—
(i) that amounts to the—
(aa) illegal, dishonest, unauthorized, incomplete, or biased; or
(bb) misuse or selling of information or material acquired in the course
of the,
exercise, carrying out or performance of any powers, duties, or functions arising
out of a constitutional, statutory, contractual or any other legal obligation;
(ii) that amounts to—
(aa) the abuse of a position of authority;
(bb) a breach of trust; or
(cc) the violation of a legal duty or a set of rules;
(iii) designed to achieve an unjustified result; or
(iv) that amounts to any other unauthorized or improper inducement to do
or not to do anything,
is guilty of the offence of corruption.
6

Id. § 3 (emphasis in original). Another prohibition, section 6, which follows the same exact pattern as the general bribery offense, relates to agents:
6. Any—
(a) agent who, directly or indirectly—

*****
(ii) gives or agrees or offers to give to any person any gratification, whether for the benefit of that
person or for the benefit of another person; or
(b) person, who directly or indirectly—
*****
(ii) gives or agrees or offers to give any gratification to an agent, whether for the benefit of that
agent or for the benefit of another person,
in order to act, personally or by influencing another person so to act, . . . .

Id. § 6 (emphasis in original).
And yet another provision, section 10, relating to employment relationships, may also have applicability in
some situations:
10. Any person—
*****
(b) who, directly or indirectly, gives or agrees or offers to give any person who is party to an employment relationship any unauthorized gratification, whether for the benefit of that party or for the
benefit of another person,
in respect of that party doing any act in relation to the exercise, carrying out or performance of that
party’s powers, duties or functions within the scope of that party’s employment relationship, is guilty of
the offence of receiving or offering an unauthorised gratification.
Id. § 10 (emphasis in original).
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6.2 Jurisdiction

Both territorial and nationality jurisdiction apply to violations of the PCCA for improper
inducements to foreign public officials as well as to private bribery in foreign settings.
6.2.1 Territorial Jurisdiction
Territorial jurisdiction exists under the PCCA for offenses committed by persons not
otherwise subject to nationality jurisdiction.7 Any act alleged to be an offense under the
PCCA, “regardless of whether or not the act constitutes an offence or not at the place
of its commission,”8 is “deemed to also have been committed in [South Africa] if ” that9
(a) act affects or is intended to affect a public body, a business or any other person
in [South Africa];
(b) person is found to be in South Africa; and
(c) person is for one or other reason not extradited by South Africa or if there is no
application to extradite that person.10
Territorial jurisdiction may also to apply to a situation where a person is arrested in
South Africa “or in its territorial waters or on board a ship or aircraft registered or required to be registered in [South Africa] at the time the offence was committed.”11
6.2.2 Nationality Jurisdiction
Offenses under the PCCA are subject to nationality jurisdiction. “[R]egardless of
whether or not the act constitutes an offence at the place of its commission,”12 nationality
jurisdiction applies if the person to be charged—13
(a) is a citizen of [South Africa];
(b) is ordinarily resident in [South Africa];
*****
Id. § 35(2), (4).
Id. § 35(2).
9
Id. § 35(2)(a), (b), (c) (emphasis in original).
10
“The PCCA provisions do not give explanations as to the extent to which the bribery act must have ‘affected’
the business or person. For instance, would the situation be covered under these provisions where the foreign
bribery act was committed entirely abroad, but the benefits returned to a person in South Africa?” South Africa
Phase 1 Report, supra note 4, ¶ 78. “Section 233 of the Constitution could be called upon to seek the intention
expressed in the OECD Anti-Bribery Convention.” Id. (citing South African authorities).
11
PCCA, supra note 1, § 35(1)(c).
12
Id. § 35(1).
13
Id. § 35(1)(a), (b), (d), (e) (emphasis in original).
7
8

South Africa    107

(d) is a company, incorporated or registered as such under any law, in [South
Africa]; or
(e) any body of persons, corporate or unincorporated, in [South Africa].14
6.3 Elements of the Offense

6.3.1 Any Person
The PCCA applies to acts committed by “any person.” This includes the bribery of foreign
public officials,15 the general bribery offense,16 and the offenses involving agency and employment relationships.17
6.3.1.1 Juridical Entities
Under the PCCA, “any person includes a person in the private sector.”18 Persons in the private sector encompass a “natural person or group of two or more natural persons who carries
on a business”;19 a “syndicate, agency, trust, partnership, fund, association, organisation or
institution”;20 a “company incorporated or registered as such”;21 a “body of persons corporate
or unincorporated”;22 or “other legal person.”23
It does not matter whether the entity is a South African or foreign legal entity. Under
South African law, a person can include “any divisional council, municipal council, village
management board, or like authority;”24 “any company incorporated or registered as such
under any law”;25 “any body of persons corporate or unincorporated.”26 State-owned and
state-controlled enterprises can also be held liable for statutory offenses.27

Id. § 35(1).
Id. § 5(1).
16
Id. § 3.
17
Id. §§ 6(b), 10(b).
18
Id. § 2(5).
19
Id. § 1(xx)(a).
20
Id. § 1(xx)(b).
21
Id. § 1(xx)(c).
22
Id. § 1(xx)(d).
23
Id. § 1(xx)(e). Not included are “(a) public officers; (b) public bodies; (c) any legislative authority or any
member thereof; (d) the judicial authority or any judicial officer; or (e) the prosecuting authority or any
member thereof.” Id. § 1(xx) (emphasis in original).
24
Interpretation Act 33 of 1957 (“Interpretation Act”), § 2(“person”)(a) (S. Aft.).
25
Id. § 2(“person”)(b).
26
Id. § 2(“person”)(c). See South Africa Phase 1 Report, supra note 4, ¶ 7 (citing South Africa authorities for the
proposition “that the word ‘includes’ in section 2(5) of the PCCA provides for the inclusion of persons other
than ‘persons in the private sector’ ”).
27
South Africa Phase 1 Report, supra note 4, ¶ 41 (citing South African authorities and their reference to Exparte
Minister van Justisie v Suid-Afrikaanse Uitsaaikorporasie (SABC) 1992 SACR 618 (AD) (state-controlled
enterprise found guilty of having negligently committed an offense)).
14
15
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6.3.1.2 Standard of Liability for Juridical Entities
In South Africa, “[c]riminal liability for a legal person depends on a culpable act by a representative of the legal person.”28 Liability extends to “any act performed, with or without
a particular intent, by or on instructions or with permission, express or implied, given by
a director or servant of ” an entity.29 Liability can be imposed for “the omission, with or
without a particular intent, of any act which ought to have been but was not performed
by or on instructions given by a director or servant of that corporate body.”30 In either
instance, the act “shall be deemed to have been performed (and with the same intent, if
any) by that corporate body or, as the case may be, to have been an omission (and with
the same intent, if any) on the part of that corporate body.”31
The offense must have been committed either “in the exercise of his powers or in the
performance of his duties as such director or servant or in furthering or endeavouring
to further the interests of that corporate body”32 “[E]ven if a director or servant exceeds
his/her powers, liability of the legal person may still ensue, provided that the director or
servant is acting in furthering or endeavouring to further the interests of the corporate
body.”33 “[T]here is no systematic requirement that, in all cases, the offence be carried out
for the benefit of the legal person.”34
To prosecute a corporate body, it must be proved that a director or servant has committed an offense. The prosecutor has discretion in choosing which director or servant
is to represent the corporate body.35 Generally, proceedings against the legal person
would be initiated and carried out simultaneously as the proceedings against the natural
person.36

South Africa Phase 1 Report, supra note 4, ¶ 42.
Criminal Procedure Act 51 of 1977 (“CPA”), § 332(1)(a) (S. Afr.).
30
Id. § 332(1)(b).
31
Id. § 332(1).
32
Id.
33
OECD Directorate for Financial and Enterprise Affairs, South Africa: Phase 2 Report on the Application of
the Convention on Combatting Bribery of Foreign Public Officials in International Business Transactions and
the 2009 Recommendation for Further Combatting Bribery of Foreign Public Officials in International Business
Transactions (“South Africa Phase 2 Report”), ¶ 211 ( July 13, 2010), http://www.oecd.org/daf/anti-bribery/
anti-briberyconvention/45670609.pdf (last visited Dec. 30, 2013).
34
Id.
35
CPA, supra note 29, § 332(2). A prosecution or conviction of a natural person is not necessary to proceed
against an entity. South Africa Phase 1 Report, supra note 4, ¶ 49 (citing South African authorities). The “actual
identity of the specific director or servant” does not need to be established. Id. (citing South African authorities and their reference to section 332 of the Criminal Procedure Act, CPA, supra note 29, § 332, requiring that
it be established only that an act was committed by a director or servant).
36
South Africa Phase 1 Report, supra note 4, ¶ 47. “While, in theory, any director or servant may be chosen, in
practice, prosecutors will take into account such factors as whether the director or servant is also being charged
in his or her personal capacity, or whether the director or servant lives close to the seat of the court.” CPA, supra
note 29, ¶ 48.
28
29
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A “director” is “any person who controls or governs that corporate body or is a member
of a body or group of persons that controls or governs that corporate body, or, where
there is no such body or group, who is a member of that corporate body.”37 The term
“servant” arguably covers any person if that person is regularly employed whether by contract or otherwise.38
6.3.2 Intentionally
The wording of South Africa’s prohibition on the bribery of foreign public officials “does not
specifically refer to intent.”39 “[W]hat needs to be intended is that the offer, promise or gift of
a benefit to a foreign public official is for the purpose of obtaining an improper advantage.”40
What may constitute an improper advantage is broadly defined as prompting conduct
that amounts to being “illegal, dishonest, unauthorized, incomplete or biased” or that
amounts to the “misuse or selling of information or material acquired in the course of
the exercise, carrying out or performance of any powers, duties or functions arising out
of a constitutional, statutory, contractual or any other legal obligation.”41 It extends to
prompting conduct that may amount to “the abuse of a position of authority,”42 “a breach
of trust,”43 or “the violation of a legal duty or a set of rules.”44 It also extends to prompting
conduct that is “designed to achieve an unjustified result” or “that amounts to any other
unauthorised or improper inducement to do or not to do anything.”45
Under the PCCA, the foregoing characterization of conduct is presumed to exist
in situations where the payment, offer, or promise is made to a person who has what
might be generally described as a conflict of interest.46 In particular, the presumption
would apply if the inducement was made to a person who holds a relationship or seeks
Id. § 332(10). “[T]he purpose of this provision is to allow for the labelling of persons as ‘directors’, even where
such persons are not officially registered as such in terms of the Companies Act, 1973.” South Africa Phase 1
Report, supra note 4, ¶ 44 (citing South African authorities).
38
Although “servant” is not defined in section 332, case law in South Africa supports the proposition that
“actions and intentions of ‘directors, servants and other persons’ may be ascribed to a legal person.” South Africa
Phase 2 Report, supra note 33, ¶ 206 (quoting from Ex Parte Minister van Justisie: In re S. v. Suid Afrikaanse
Uitsaaikorporasie 1992 (4) SA 804) (S. Afr.). “Even though a deliberately dishonest act that, subjectively seen,
was committed solely for the employee’s own interests and purposes may fall outside the ambit of conduct that
renders the employer liable, it is in our law established that liability may nevertheless follow if, objectively seen,
there is a ‘sufficiently close link’ between the self-directed conduct and the employer’s business.” Minister of
Finance and Others v Gore NO [2007] 1 All SA 309 (SCA) at ¶ 28 (S. Afr.) (citing Minister of Police v. Rabie
1986 (1) SA 117 (A) 134D-E (a case of wrongful assault, arrest, and detention)).
39
Id. ¶ 8. See PCCA, supra note 1, § 5.
40
South Africa Phase 1 Report, supra note 4, ¶ 8.
41
PCCA, supra note 1, § 5(1)(a).
42
Id. § 5(1)(b)(i).
43
Id. § 5(1)(b)(ii).
44
Id. § 5(1)(b)(iii).
45
Id. § 5(1)(c), (d).
46
Id. § 24(1)(b).
37
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something from the entity or organization in which the person charged is an official.47
The presumption would also apply if the inducement was to a person who is “concerned”
or “likely to be concerned” in proceedings or business with the entity or individual in
which the person charged is an official.48
“South African law requires that the perpetrator not only acted intentionally, but also
with the knowledge that what he or she is doing is illegal.”49 However, “due to the inherit
dishonesty implied in any act of bribery,” any claim that the person charged with a violation did not have knowledge that what was intended was unlawful is unlikely to have any
support.50 Moreover, by its very nature, the foregoing conduct is suggestive of knowledge
that what is being prompted may be unlawful.
Willful blindness is not accepted as a basis for avoiding liability under the PCCA.51
“[A]person is regarded as having knowledge of a fact if . . . the person believes that there is
a reasonable possibility of the existence of that fact; and . . . the person has failed to obtain
information to confirm the existence of that fact . . . .”52
“[A]person ought reasonably to have known or suspected a fact if the conclusions that
he or she ought to have reached are those which would have been reached by a reasonably
diligent and vigilant person. . . .”53 That “person” must also have “the general knowledge,
skill, training and experience that may reasonably be expected of a person in his or her
position,”54 in addition to “the general knowledge, skill, training and experience that he
or she in fact has.”55
6.3.3 Offer, Promise, or Give
The foreign bribery offense is committed where a person “gives or agrees or offers to
give” a gratification.56 Under the PCCA, “give or agree or offer to give any gratification
Id. § 24(1)(b)(i).
Id. § 24(1)(b)(ii). The presumption can also apply to anyone who acts on behalf of a person in either of these
circumstances “if the State can further show that despite having taken reasonable steps, it was not able with
reasonable certainty to link the acceptance of or agreement to offer to accept or the giving or agreement to
give or offer to give the gratification to any lawful authority or excuse on the part of the person charged, and
in the absence of evidence to the contrary which raises reasonable doubt, is sufficient evidence that the person
charged accepted or agreed or offered to accept such gratification from that person or gave or agreed or offered
to give such gratification to that person in order to act,” in a manner that violates the PCCA. Id. § 24(1)(b)(iii).
49
South Africa Phase 1 Report, supra note 4, ¶ 9. “[I]t must be accepted that the cliché that ‘every person is
presumed to know the law’ has no ground for its existence and that the view that ‘ignorance of the law is no
excuse’ is not legally applicable in the light of the present day concept of mens rea in our law.” S. v. De Blom,
1977 (3) SA 513 (A) at 532.
50
South Africa Phase 2 Report, supra note 33, ¶ 192.
51
PCCA, supra note 1, § 2(1)(b).
52
Id.
53
Id.
54
Id. § 2(2)(a).
55
Id. § 2(2)(b).
56
Id. § 5(1).
47
48
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includes to—(i) promise, lend, grant, confer or procure; (ii) agree to lend, grant, confer
or procure; or (iii) offer to lend, grant, confer or procure, such gratification.”57
Whether it is the general bribery offense,58 or other offenses under the PCCA, such
as the prohibitions against bribery involving agents or employment relationships,59 the
same interpretation as that associated with the foreign bribery offense applies to the
terms or phrase “gives or agrees or offers to give” in these other contexts.60
6.3.3.1 Whether Indirectly or through Intermediaries
The bribery of a foreign official offense does not mention intermediaries but uses the
terms “directly or indirectly.”61 It also covers gratifications given to a foreign public official “whether for the benefit of that foreign public official or for the benefit of another
person.”62
In a similar manner, the general bribery offense and the other bribery offenses in the
context of agency and employment relationships prohibit indirect means of accomplishing the prohibited offense.63
6.3.3.2 Attempt
Attempt is specifically contemplated as the basis of a violation of the PCCA.64 This
includes the bribery of foreign public officials.65 It also includes the general bribery
offense and bribery involving agents and employment relationships.66

Id. § 2(3)(b).
Id. § 3.
59
Id. §§ 6, 10.
60
Id. § 2(3)(b).
61
In Shaik and Others v S, 2008 (8) BCLR 834 (CC), the Constitutional Court upheld the Supreme Court of
Appeal’s decision that the definition of “proceeds of unlawful activities” includes benefits received “directly or
indirectly.”
62
PCCA, supra note 1, § 5(1). “If reference to the terms ‘directly or indirectly’ is also made, ‘the fact that the
benefit was given directly to a third person, with the agreement of the foreign public official, would make it a
gratification that was given indirectly to the foreign public official.’ ” South Africa Phase 1 Report, supra note 4,
¶ 23 (citing South African authorities).
63
PCCA, supra note 1, §§ 3(b), 6(a)(ii), 6(b)(ii), 10(b).
64
Id. § 21(a). Two classes of attempt have been distinguished by the courts in South Africa: “(i) those in which
the wrongdoer, intending to commit a crime, has done everything which he or she set out to do but has failed
in his or her purpose either through lack of skill, or of foresight, or through the existence of some unexpected
obstacle, or otherwise; and (ii) those in which the wrongdoer has not completed all that he or she set out to
do, because the completion of his or her unlawful acts has been prevented by the intervention of some outside
agency.” South Africa Phase 1 Report, supra note 4, ¶ 36 (citing R v Schoombie 1945 AD 54 at 545–46 (S. Afr.);
S v Laurence 1975 (4) SA 825 (A) (S. Afr.); S v Du Plessis 1981 (3) SA 382 (A)).
65
PCCA, supra note 1, § 5.
66
Id. §§ 3, 6, 10.
57
58
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6.3.3.3 Complicit Conduct
Complicit conduct is specially prohibited by the PCCA. “Any person who . . . aids, abets,
induces, incites, instigates, instructs, commands, counsels or procures another person,
to commit an offence in terms of [the PCCA], is guilty of an offence.”67 Penalties for
complicit offenses are the same as those applicable to the underlying offense for which an
individual or entity was complicit.68
With respect to property that may be part of a bribery offense, the PCCA sanctions
any person who is an accessory to or after the offense with respect to that property. “Any
person who, knowing that property or any part thereof forms part of any gratification
which is the subject of ” a bribery offense under the PCCA, “(a) enters into or causes to
be entered into any dealing in relation to such property or any part thereof; or (b) uses or
causes to be used, or holds, receives or conceals such property or any part thereof, is guilty
of an offence.”69 It does not matter whether the person’s involvement may have been indirect.70 A violation of these provisions relative to being an accessory carries a maximum
penalty of 10 years imprisonment or a fine.71
6.3.3.4 Conspiracy
Any person who conspires with any other person to commit an offense under the terms
of the PCCA is also guilty of an offense under the PCCA.72 This extends to the offense
for bribing a foreign public official as well as the other bribery offenses,73 including the
general bribery offense and the bribery offenses relating to agency and employment relationships.74 The penalty for a conspiracy offense is the same as the underlying offense that
the persons conspired to violate.75
6.3.4 Any Undue Pecuniary or Other Advantage
All of the bribery offenses under the PCCA refer to giving, agreeing to give, or offering to
give “any gratification” as the form of the improper inducement. This includes the bribery
Id. § 21(c). “[A]person who authorises or mandates another to commit an offence is not considered an accomplice but a perpetrator in his/her own right who complies with all the elements of the offence.” South Africa
Phase 1 Report, supra note 4, ¶ 29 (citing South African authorities).
68
PCCA, supra note 1, § 26(2). However, “mitigating factors may be found in respect of accomplices.” South
Africa Phase 1 Report, supra note 4, ¶ 30.
69
PCCA, supra note 1, § 20.
70
Id.
71
Id. § 26(1)(b).
72
Id. § 21(b).
73
E.g., id. § 5.
74
Id. §§ 6, 10.
75
Id. § 26(2).
67
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of foreign public officials as well as the general bribery offense and bribing offenses relating to agency and employment relationships.76 As used in the PCCA, “any gratification”
is broadly defined to include a virtual unlimited array of tangible and intangible benefits
that may form the basis of an improper inducement.77
6.3.5 Foreign Public Official
A foreign public official is broadly defined under the PCCA.78 It includes “any person
holding a legislative, administrative or judicial office of a foreign state.”79
6.3.5.1 Parastatals
The definition of a foreign public official under the PCCA extends to parastatals. A foreign public official includes “[a]ny person performing public functions for a foreign state,
including any person employed by a board, commission, corporation or other body or
authority that performs a function on behalf of the foreign state.”80 When it is unclear
whether the individual or entity may constitute a foreign public official, the other bribery
offenses under the PCCA may apply.
For a violation of the general bribery offense, or of the bribery offenses relating to
agency or employment relationships, the status of the party sought to be induced is not
dependent upon whether the individual or entity is considered a foreign public official.
Rather, for the general bribery offense, it is what the inducer is seeking to achieve through
some form of improper conduct.81
For the agency offense,82 the critical factor is whether the person is an “authorised
representative who acts on behalf of his or her principal and includes a director, officer, employee or other person authorised to act on behalf of his or her principal.”83
For the bribery offense involving an employment relationship,84 a critical factor is
whether the person assists in any way “in carrying on or conducting the business of
an employer.”85

Id. §§ 3(b), 5(1), 6(a)(ii), (b)(ii), 10(b).
Id. § 26(2).
78
See South Africa Phase 1 Report, supra note 4, ¶ 21.
79
PCCA, supra note 1, § 1(v)(a). Though the PCCA does not refer to appointed or elected officials, the reference
to “any person” eliminates the “need to specify whether that person is appointed or elected.” South Africa Phase
1 Report, supra note 4, ¶ 21.
80
Id. § 1(v)(b).
81
Id. § 3(i)-(iv).
82
Id. § 6(b).
83
Id. § 1(i).
84
Id. § 10(b).
85
Id. § 1(xvii).
76
77
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6.3.5.2 Public International Organizations
The bribery of a foreign public official offense extends to “an official or agent of a public
international organisation.”86 A public international organization under the PCCA is an
organization where two or more countries are members or “is constituted by persons representing two or more countries.”87 It can include organizations created by an organization or by a group of organizations constituted by organizations of two or more countries
or representatives of two or more countries.88
For any public international organization, the prohibitions of the offense of bribing a
foreign public official extends to “an organ of, or office within” such an organization,89 a
“commission, council or other body established by an organisation or organ” of an organization,90 or a committee or subcommittee of a committee of such an organization, organ of
such an organization,91 or of a commission, council or other body of such an organization.92
The general bribery offense as well as the bribery offenses relating to agency and employment relationships could also be applicable to an improper inducement relating in
some way to a public international organization.93 As previously noted, a violation of
these provisions is not premised upon one’s status as a foreign public official.94
6.3.5.3 Political Party, Political Party Official, or Candidate for Public Office
Under the PCCA, the offense for the bribery of a foreign public official does not necessarily extend to a political party, political party official, or candidate for public office.
To the extent that a person may also be a foreign public official under the terms of the
PCCA, then the bribery of a foreign public official offense may apply.
But regardless of whether the bribery of a foreign public official offense may apply, the
general bribery offense is very apt to apply as it prohibits inducing another person to act
in an improper manner.95 The improper conduct can include, among others,96 “illegal” or

Id. § 1(v)(c).
Id. § 1(xxiii)(a).
88
Id. § 1(xxiii)(b).
89
Id. § 1(xxiii)(c)(i).
90
Id. § 1(xxiii)(c)(ii).
91
Id. § 1(xxiii)(c)(iii).
92
Id.
93
Id. § 3(i)-(iv).
94
See discussion of general bribery offense and offenses relating to agency and employment relationships, supra
at 104–05.
95
PCCA, supra note 1, § 3(i)–(iv).
96
Id. Personally acting or “influencing another person to act in a manner—(i) that amounts to the—(aa) illegal,
dishonest, unauthorised, incomplete, or biased; or (bb) misuse or selling of information or material acquired
in the course of the, exercise, carrying out or performance of any powers, duties or functions arising out of a
constitutional, statutory, contractual or any other legal obligation; (ii) that amounts to—(aa) the abuse of a
position of authority; (bb) a breach of trust; or (cc) the violation of a legal duty or a set of rules; (iii) designed
86
87

South Africa    115

“dishonest” conduct,97 abusing a position of authority or trust,98 or conduct “designed to
achieve an unjustified result.”99
The circumstances may also suggest that there may be improper inducements in the
context of an agency or employment relationship, thereby suggesting a violation of the
PCCA. To be an “agent” under the PCCA “means any authorised representative who
acts on behalf of his or her principal and includes a director, officer, employee or other
person authorised to act on behalf of his or her principal.”100 Under the PCCA, a party to
an employment relationship “includes any person who in any manner assists in carrying
on or conducting the business of an employer.”101
6.3.6 In Order That the Official Act or Refrain from Acting in
Relation to the Performance of Official Duties
The offense of bribery of a foreign public official relates to getting a foreign public official
to act or to influencing another person to so act.102 An act under the PCCA may also
include an omission.103
The acts as defined within the bribery of foreign officials offense include acts that are
“illegal, dishonest, unauthorised, incomplete or biased.”104 It also includes acts that constitute a “misuse or selling of information or material by the foreign public official in the course
of carrying out or performance of any powers, duties or functions arising out of a constitutional, statutory, contractual or any other legal obligation.”105 Further included are acts that
amount to “abuse of a position of authority, breach of trust and violation of a legal duty or
set of rules,”106 that are “designed to achieve an unjustified result,”107 or “that amounts to
any other unauthorised or improper inducement to do or not to do anything.”108
The general bribery offense describes a similar set of acts or omissions that may serve
as the basis for a violation.109 The same basic pattern also applies to the bribery offense
to achieve an unjustified result; or (iv) that amounts to any other unauthorized or improper inducement to do
or not to anything . . . .” Id. (emphasis in original).
97
Id. § 3(i).
98
Id. § 3(ii).
99
Id. § 3(iii).
100
Id. § 1(i).
101
Id. § 1(xvii).
102
Id. § 2(4).
103
Id. § 2(4).
104
Id. § 5(1)(a)(i).
105
Id. § 5(1)(a)(ii).
106
Id. § 5(1)(b).
107
Id. § 5(1)(c).
108
Id. § 5(1)(d). “These provisions would cover the improper use of functions by the foreign public official as well
as bribes paid in order for a foreign public official to perform his normal duties.” South Africa Phase 1 Report,
supra note 4, ¶ 25.
109
Id. § 3(i)–(iv).
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relating to an agency relationship.110 But a mere act, regardless of what the questionable
purpose may be, constitutes a violation of the bribery offense in the context of an employment relationship.111
6.3.7 In Order to Obtain or Retain Business or Other Improper
Advantage
“[T]o act” in the context of the foreign bribery offense under the PCCA includes “the
using of such foreign public official’s or such others person’s position to influence any acts
or decisions of the foreign state or public international organisation concerned.”112 It can
also include “obtaining or retaining a contract, business or an advantage in the conduct
of business of that foreign state or public international organisation.”113
Neither the general bribery offense nor the bribery offenses in the context of an agency
or employment relationship make reference to similar specified factors, as does the
bribery of foreign public officials offense, as a basis for a violation of their terms.
6.4 Defenses

Other than traditional defenses that can be applied to any criminal offense, the PCCA
does not provide specific exceptions or affirmative defenses for the bribery of a foreign
public official.114 Nor are specific exemptions or affirmative defenses available for the
general bribery offense or for the bribery offenses relating to agency or employment
relationships.
6.4.1 Statute of Limitations
The right to institute a prosecution for any offense lapses after the expiration of a period
of 20 years from the time when the offense was committed.115
6.4.2 Local Written Law
The PCCA does not explicitly provide a local written law exception or defense.

Id. § 6(aa)–(dd).
Id. § 10(b).
112
Id. § 5(2)(a).
113
Id. § 5(2)(b). These provisions under section 5(2) are interpreted by South African authorities as providing
additional specifications in terms of the application of the foreign bribery offense under the PCCA. South
Africa Phase 2 Report, supra note 33, ¶ 194 (citing South African authorities).
114
South Africa Phase 1 Report, supra note 4, ¶ 124.
115
CPA, supra note 29, § 18.
110
111
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6.4.3 Bona Fide and Reasonable Business Expenses
While the definition of gratification under the PCCA appears to cover a very broad range
of advantages,116 the circumstances may ultimately be a factor as to whether a particular
advantage may or may not be improper.117
6.4.4 Facilitation Payments
The PCCA does not include an exception or an affirmative defense for facilitation
payments.118
6.4.5 Duress
South African law has a defense whereby an accused’s choice may be prompted by duress
resulting from the actions of others or by necessity prompted by surrounding circumstances.119 Although imminent threats of death or serious bodily injury will support the
defense,120 threats of lesser injury to an individual and of damage to property may also
suffice.121 But the defense does not apply to threats of mere pecuniary loss.122 The burden
is on the prosecution to show that a reasonable man would have resisted the compulsion.123 It is an objective test where the burden is not on the accused to prove it.124
6.5 Sanctions

6.5.1 Criminal Sanctions
The penalties applicable for the corruption offenses under the PCCA, including the bribery
of a foreign public official offense,125 the general bribery offense,126 and the bribery offenses in

PCCA, supra note 1, § 1(ix).
In respect of the common law offense of bribery, in an often-cited case, the South African High Court held
in S v Deal Enterprises (Pty) Ltd and Others [1978] 3 All SA 483 (W), that “the difference between legitimate
entertainment and bribery lies in the intention with which the entertainment is provided, and that is something to be inferred from all the circumstances, including the relationship between giver and recipient, their
respective financial and social positions and the nature and value of the entertainment.”
118
See South Africa Phase 1 Report, supra note 4, ¶ 17.
119
S v Goliath (1972) (3) SA 1 (A) (S. Afr.).
120
S v Lungile, 1999 (2) SACR 597 (SCA) (S. Afr.).
121
R v Metwa (1921) TPD 227 (S. Afr.); R v Chansie (1926) OPD 74 (S. Afr.).
122
R v Canestra (1951) 2 SA 317 (A) (S. Afr.).
123
S v Mtewtwa 1977 (3) SA 628 (E) (S. Afr.).
124
Id.; R v Vermaak (1900) 21 NLR 204 at 211 (S. Afr.).
125
PCCA, supra note 1, § 5.
126
Id. § 3.
116
117
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the context of agency and employment relationships,127 carry sanctions of imprisonment of
up to five years or a fine at the Magistrate Court level, up to 18 years or a fine at the Regional
Court level, and up to life imprisonment or a fine if decided by the High Court.128
However, subject to certain exceptions involving compelling circumstances,129 the High
Court or Regional Court are required to impose a life sentence if the amount involved
exceeds ZAR 500,000; exceeds ZAR 100,000 if committed by “a person, group of persons,
syndicate or any enterprise acting in the execution or furtherance of a common purpose or
conspiracy,” or exceeds ZAR 10,000 if committed by a law enforcement officer, or if committed by a law enforcement officer as a member of a group of persons, syndicate, or any
enterprise acting in the execution or furtherance of a common purpose or conspiracy.130
With regard to the level of fines, the High Court has unlimited jurisdiction, the
Regional Court may impose a fine not exceeding ZAR 360,000, and the Magistrate’s
Court may impose a fine not exceeding ZAR 100,000.131 An additional fine may also
be imposed “equal to five times the value of the gratification involved in the offence.”132
Imprisonment and fines can be imposed together.133
No formal sentencing guidelines exist under South African law. But a large body of
case law exists that provides guidelines on suitable sentences.134 Minimum sentences for
natural persons have been set out with regard to bribery offenses. If the amount involved
is above ZAR 500,000, or if the amount involved is above ZAR 100,000 and the offense
was committed by a person “acting in the execution or furtherance of a common purpose or conspiracy,”135 a Regional Court or High Court is required to impose a term of
imprisonment of 15 years.136 However, this minimum sanction can be waived if “substantial
and compelling circumstances exist which justify the imposition of a lesser sentence.”137
Id. §§ 6, 10.
Id. § 26(1)(a). “Although the PCCA refers to the possible jurisdiction of the Magistrate’s Court, Part 11, paragraph 1 of the Policy Directives for Prosecutors provides that all contraventions of the PCCA must be prosecuted in the Regional Court.” South Africa Phase 1 Report, supra note 4, ¶ 54. In addition, it is no longer
relevant, in terms of the level of sanctions, whether an accused person is charged in the Regional Court or
the High Court. South Africa Phase 2 Report, supra note 33, ¶ 219. The Regional Court has the same jurisdiction as the High Court with respect to certain serious offenses, including bribery offenses under the PCCA.
Criminal Law Amendment Act 105 of 1997 (“CLAA”), § 51(1), sch. 2, pt. I (S. Afr.).
129
CLAA, supra note 128. § 51(3)(a).
130
Id. § 51(1)(a). The “amount involved” is the amount of the gratification. South Africa Phase 2 Report, supra 33,
¶ 227 (citing South African authorities).
131
Id. ¶ 218.
132
PCCA, supra note 1, § 26(3). The application of this provision is limited to situations where the “gratification”
can be quantified in terms of monetary value. South Africa Phase 1 Report, supra note 4, ¶ 56.
133
Adjustment of Fines Act 101 of 1991 § 1(1)(b) (S. Afr.).
134
The decision in S. v. Zinn 1969 (2) SA 537 (A) (S. Afr.) is frequently cited in South African jurisprudence
for the proposition that sentencing must take into consideration the criminal, the crime, and the interests of
society. The first consideration is typically viewed as a mitigating factor and the latter two considerations are
typically viewed as aggravating factors. See id.
135
CLAA, supra note 128, sch. 2, pt. II.
136
Id.
137
Id. § 51(2)(a), (3).
127
128
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6.5.2 Additional Civil and Administrative Sanctions
6.5.2.1 Confiscation
Proceedings on application for a confiscation order or a restraint order are civil
proceedings.138 A restraint order may be entered against property belonging to a
defendant where the defendant is being prosecuted or is to be charged with an offense,
and a confiscation order has been made or there are reasonable grounds to believe that a
confiscation order may be made against the defendant.139
If convicted, a court may order confiscated from a defendant any amount it considers
appropriate, but not exceeding the value of the defendant’s proceeds of the offense.140
A court will look not only at benefits derived from offenses of which the defendant has
been convicted, but also from “any criminal activity that the Court finds to be sufficiently
related to those offences.”141 The value of the proceeds is determined as “the sum of the
values of the property, services, advantages, benefits or rewards received or derived by
him or her at any time [. . .] in connection with the criminal activity.”142
Proceeds of crimes in the hands of third parties, including proceeds “derived, received
or retained, directly or indirectly,” may be confiscated.143 Confiscation may take place of
“any property held by the defendant concerned” as well as “any property held by a person
to whom that defendant has directly or indirectly made any affected gift.”144
6.5.2.2 Debarment
Where the foreign bribery offense also constitutes an offense relative to an improper
inducement involving a contract,145 regardless of whether it is in the public or private
sector,146 or an improper inducement involving a tender,147 a court may order that the
Prevention of Organised Crime Act No. 121 of 1998 (“POCA”), § 13(1) (S. Afr.).
Id. § 25(1). A restraint order may also be entered against property that may represent the proceeds of unlawful activities of individuals or entities convicted or subject to criminal proceedings in foreign settings. E.g.,
Mohunram and Another v National Director of Public Prosecutions and Others, 2007 (6) BCLR 575 (CC).
140
POCA, supra note 138, § 18.
141
Id. § 18(1)(c).
142
Id. § 19(1).
143
Id. § 1(1)(“proceeds of unlawful activities”).
144
Id. § 14(1). An “affected gift” is “any gift—(a) made by the defendant concerned not more than seven years
before the fixed date (b) made by the defendant concerned at any time, if it was a gift . . . .” Id. § 12(1)(i).
In Shaik and Others, supra note 61, ¶ 25, the Constitutional Court agreed with what the “wide ambit of the
definition of ‘proceeds of crime’ is, as the Supreme Court of Appeal noted, that sophisticated criminals will seek
to avoid proceeds being confiscated by creating complex systems of ‘camouflage’. ” In holding that an interest
in an entity, and the dividends therefrom, can constitute indirect proceeds of crime, the Constitutional Court
reiterated that “[o]ne of the purposes of the broad definition of ‘proceeds of unlawful activities’ is to ensure
that wily criminals do not evade the purposes of the [POCA] by a clever restructuring of their affairs.” Id. ¶ 70.
145
PCCA, supra note 1, § 12.
146
Id. § 12(b)(i)(aa).
147
Id. § 13(b).
138
139
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particulars of a conviction involving an individual or entity be registered.148 In this
regard, a court may also order to be registered any enterprise owned or controlled by the
individual or entity convicted,149 and, as well, anyone with any control over the enterprise
who was involved with the offense or ought reasonably to have known or suspected that
the enterprise was involved in the offense.150
Once an individual or entity is so registered, any existing agreement may, subject to a
number of considerations, be terminated.151 During the period in which the individual or
entity is registered, which is a period of at least five years and no more than 10 years,152 any
offer tendered by the individual or entity cannot be considered,153 and, in addition, the
individual or entity is disqualified “from making any offer or obtaining any agreement
relating to the procurement of a specific supply or service.”154
6.6 Money Laundering

The POCA establishes the offense of money laundering.155 It applies to any person who
knows or ought reasonably to have known that property is or forms part of the proceeds
of unlawful activities that “enters into any agreement or engages in any arrangement or
transaction with anyone in connection with that property.”156 It also applies to such a
person who “performs any other act in connection with such property, whether alone or
with any other person.”157 In either instance, a violation occurs if the described activity
has “the effect—(i) of concealing or disguising the nature, source, location, disposition
or movement of the said property or the ownership thereof or any interest which anyone
may have in respect thereof; or (ii) of enabling or assisting any person who has committed or commits an offence, whether in [South Africa] or elsewhere—(aa) to avoid
prosecution; or (bb) to remove or diminish any property acquired directly, or indirectly,
as a result of the commission of an offence, . . . .”158
“[P]roceeds of unlawful activities” include “any property or any service, advantage,
benefit or reward which was derived, received or retained, directly or indirectly, in [South
Africa] or elsewhere [. . .] in connection with or as a result of any unlawful activity carried

Id. § 28(1)(b).
Id. § 28(1)(c)(i).
150
Id. § 28(1)(c)(ii).
151
Id. § 28(3)(a)(i).
152
Id. § 28(3)(a)(ii).
153
Id. § 28(3)(a)(iii)(aa).
154
Id. § 28(3)(a)(iii)(bb).
155
POCA, supra note 138, § 4.
156
Id. § 4(a).
157
Id. § 4(b).
158
Id. § 4 (emphasis in original).
148
149
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on by any person.”159 “Unlawful activity” includes conduct constituting a crime whether
in South Africa or “elsewhere.”160
Penalties for money laundering are a fine not exceeding ZAR 100 million or imprisonment for a period not exceeding 30 years.161 Criminal liability for money laundering extends to natural as well as legal persons.162 “[T]he offence of money laundering
covers the laundering of one’s own proceeds of crime as well as laundering another’s
proceeds.”163
6.7 Tax Deductibility

South Africa’s Income Tax Act 1962 was amended in 2005 to expressly prohibit the
deductibility of bribe payments.164 Income Tax Act 1962 now provides that no deductions
shall be made for “any expenditure incurred—(i) where the payment of that expenditure
or the agreement or offer to make that payment constitutes an activity contemplated in
Chapter 2 of the [PCCA]; or (ii) which constitutes a fine charged or penalty imposed as
a result of an unlawful activity carried out in [South Africa].”165 The offense of bribery of
a foreign official and related bribery offenses that may be applicable in foreign settings,166
such as the general bribery office and bribes in the context of agency and employment
relationships,167 all fall within the terms of Chapter 2.
The applicable provision of the Income Tax Act 1962 “does not require that there
must be a conviction” in order for its prohibition to apply.168 “Any payment that constitutes an activity contemplated in Chapter 2 of the PCCA Act will be denied as a
deduction.”169 “Not every form of promotional gift or free lunch comprises a criminal offence under [Chapter 2] of the PCCA Act. Gifts of no significant, lasting or commercial

Id. § 1(1)(xv).
Id.
161
Id. § 8(1).
162
Interpretation Act, supra note 24, § 2(a).
163
South Africa Phase 1 Report, supra note 4, ¶ 109. “A person who carries on a business or is in charge of or manages a business or who is employed by a business” is required to report to the Financial Intelligence Centre suspicious activities or transactions involving the proceeds of “unlawful activities.” Financial Intelligence Centre
Act 38 of 2001 (“FICA”), § 29(1) (S. Afr.). Anyone making the required report is prohibited from “tipping off ”
or otherwise disclosing to others the making of the report. Id. § 29(3). A failure to comply with any of these
reporting obligations carries a fine not exceeding ZAR 100 million or imprisonment for a period not exceeding 15 years. Id. § 68(1).
164
Revenue Laws Amendment Act 31 of 2005, § 28(1)(e) (S. Afr.).
165
Income Tax Act 58 of 1962 (“Income Tax Act”), § 23(o)(i), (ii) (S. Afr.).
166
PCCA, supra note 1, § 5.
167
South Africa Revenue Service, Interpretation Note: No 54, pt. 4.1 (Feb. 26, 2010) (referring to Income Tax Act,
supra note 165, § 23(o)(i)).
168
Id.
169
Id.
159
160
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value will normally not fall within its ambit, but factors such as the taxpayer’s intention,
the size and regularity of the gift, the position of the recipient, amongst others, will be
considered.”170
6.8 Accounting and Record-Keeping

A company is required to “keep accurate and complete accounting records . . . as necessary to enable the company to satisfy its obligations in terms of the [Companies
Act 2008] or any other law with respect to the preparation of financial statements . . . .”171 It is an offense for a company, “with an intention to deceive or mislead
any person . . . to fail to keep accurate or complete accounting records; . . . to keep
records other than in the prescribed manner and form, if any, or . . . to falsify any of
its accounting records, or permit any person to do so.”172 It is also an offense for “any
person to falsify a company’s accounting records.”173 The penalty for a violation of the
foregoing record-keeping requirements is a fine or imprisonment not to exceed one
year, or both.174
More severe penalties can follow for any person who is a party to the falsification of
“any accounting records of a company.”175 In addition to a fine, a term of imprisonment
not exceeding 10 years can be imposed on an individual.176
Though auditors have reporting obligations under South Africa’s money laundering
laws,177 they are not required to report suspected acts of bribery.178 However, subject to
a criminal penalty of up to 10 years imprisonment,179 auditors must report reportable

Id.
Companies Act 71 of 2008 (“Companies Act 2008”) (as amended by the Companies Act 3 of 2011), § 28(1)
(S. Afr.).
172
Id. § 28(3)(a).
173
Id. § 28(3)(b).
174
Id. § 216(b).
175
Id. § 214(1)(a). A term of imprisonment of a period of less than one year or a fine, or both, can be imposed
for being a party to an act or omission of a company to defraud a creditor, employee, or holder of securities;
or being “a party to the preparation, approval, dissemination or publication of a prospectus or a written statement as required by the [Companies Act 2008] that contains an ‘untrue statement’. ” Id. §§ 214(1)(c), (d),
216(b).
176
Id. § 216(a).
177
E.g., FICA, supra note 163, § 29.
178
South Africa Phase 1 Report, supra note 4, ¶ 124.
179
Auditing Profession Act 26 of 2005 (“Auditing Act”), § 52(1)(a) (S. Afr.).
170
171
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irregularities to the Independent Regulatory Board for Auditors.180 A “reportable irregularity” is an unlawful act or omission committed by a person responsible for the management of the audited company, which “has caused or is likely to cause material financial loss
to the entity or to partners or shareholders”;181 or “is fraudulent or amounts to theft”;182
or “represents a material breach of any fiduciary duty.”183

Id. § 45(1)(a).
Id. § 1(“reportable irregularity”)(a).
182
Id. § 1(“reportable irregularity”)(b). “South Africa is of the view that foreign bribery would likely fit under
the definition of a reportable irregularity, since the payment of a bribe would amount to a “fraudulent act or
omission.” South African Phase 1 Report, supra note 4, ¶ 126 (citing South African authorities). A foreign bribe
payment would likely fall under subpart “(b)” of the definition as “fraudulent or an act of theft.” South African
Phase 2 Report, supra note 33, ¶ 97. “[T]he amount of the irregularity would not need to be material in monetary terms and that it would be irrelevant to consider whether the irregularity has contributed to financial
gain through, for instance, obtaining a public procurement contract.” Id. (citing South African authorities).
183
Auditing Act, supra note 179, § 1 (“reportable irregularity”)(c).
180
181

7
U ni te d K i ngd om

The United Kingdom ratified the OECD Convention on December 14, 1998.1
Nearly a year later, in 1999, it ratified the EU Convention.2 In time, the United Kingdom
ratified the CoE Criminal Law Convention in 2003,3 and then, in 2006, the UN
1

2

3

OECD Convention on Combating Bribery of Foreign Public Officials in International Business Transactions,
Ratification Status, http://www.oecd.org/daf/anti-bribery/antibriberyconventionratification.pdf (last visited
Jan. 4, 2014).
Convention drawn up on the basis of Article K.3 (2) (c) of the Treaty on European Union on the fight against
corruption involving officials of the European Communities or officials of Member States of the European Union
(“EU Convention”), May 26, 1997, 1997 O.J. (C 195) 1, reprinted in Gr. Brit. T.S. No. 4 (2007) (Cm. 7053) (U.K.).
The EU Convention was ratified by the United Kingdom on October 11, 1999. Id. The United Kingdom is also a
party to the Convention drawn up on basis of Article K.3 of the Treaty on the European Union on the Protection
of the European Communities’ Financial Interests as well as the first and second protocols to that convention.
Convention drawn up on basis of Article K.3 of the Treaty on the European Union on the protection of the
European Communities’ Financial Interests, July 26, 1995, 1995 (C 313) 3, reprinted in Gr. Brit. Misc. T.S. No. 5
(1999) (Cm. 4302) (U.K.); Protocol drawn up on basis of Article K.3 of the Treaty on European Union to the
Convention on the Protection of the European Communities’ Financial Interests, Sept. 27, 1996, 1996 O.J. (C
313) 3, reprinted in Gr. Brit. E.C. T.S. No. 6 (2006) (Cm. 4303) (U.K.); Second Protocol drawn up on basis of
Article K.3 of the Treaty on European Union to the Convention on the Protection of the European Communities’
Financial Interests, June 19, 1997, 1997 O.J. (C 221) 2, reprinted in Gr. Brit. E.C.T.S. No. 8 (2010) (Cm. 4267) (U.K.).
Criminal Law Convention on Corruption, Jan. 27, 1999, CETS No. 173, reprinted in Gr. Brit. T.S. No. 27 (2006)
(Cm6958) (U.K.); Council of Europe, Chart of signatures and ratifications made with respect to treaty No. 173,
Criminal Law Convention on Corruption (“CoE Criminal Law Convention Chart of Ratifications”), http://conventions.coe.int/Treaty/Commun/ChercheSig.asp?NT=173&CM=8&DF=11/09/2013&CL=ENG. With
the adoption of Bribery Act, 2010 (“UK Bribery Act”), c. 23 (U.K.), the United Kingdom has largely withdrawn
most of its reservations associated with its ratification of the CoE Criminal Law Convention, CoE Criminal
Law Convention Chart of Ratifications, supra. The United Kingdom is also a party to the Additional Protocol
to the CoE Criminal Law Convention. Additional Protocol to the Criminal Law Convention on Corruption,
May 15, 2003, CETS No. 191, reprinted in Gr. Brit. T.S. No. 27 (2006) (Cm6958) (U.K.); Council of Europe,
Additional Protocol to the Criminal Law Convention on Corruption, Chart of Signatures and Ratifications,
http ://www.conventions.coe.int/Treaty/Commun/ChercheSig.asp?NT=191&CM=8&DF=17/
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Convention.4 Until 2001, the United Kingdom relied on its existing law as the basis for
criminalizing the bribery of foreign public officials.5 In 2001, through an amendment to
existing law, the United Kingdom expanded the application of its corruption offenses
to its nationals in foreign settings where the intended recipient may have no relationship to the United Kingdom.6 However, in 2010, in response to severe criticism by the
OECD Working Group,7 the United Kingdom dramatically revised its legislative scheme
of bribery offenses by enacting Bribery Act, 2010 (“UK Bribery Act”).8
7.0 Overview

The UK Bribery Act replaced the United Kingdom’s existing bribery offenses with a specific offense of bribery of foreign public officials and a general bribery offense that covers
bribery of domestic and foreign public officials as well as persons in the private sector.9 Of
particular significance is its establishment of a new strict liability offense for the failure
of commercial organizations to prevent bribery.10 The UK Bribery Act also established
a new offense against senior officers of a corporate body or partnership, where the body
corporate or partnership commits a bribery offense under the UK Bribery Act with the
consent or connivance of the senior officer.11 In addition, unlike the anti-bribery legislation in most countries, the UK Bribery Act created an extraterritorial offense for those
who solicit or receive bribes.12

09/2013&CL=ENG (last visited Sept. 17, 2013). It has registered no reservations or declarations with respect to
the Additional Protocol to the CoE Criminal Law Convention. Id.
4
United Nations Treaty Collection, Chapter XVIII Penal Matters, 14. United Nations Convention against
Corruption, http://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XVIII-14&chapter
=18&lang=en#8 (last visited Sept. 17, 2013). Particularly with respect to Article 16 of the UN Convention, no
substantive reservations or declarations were associated with the United Kingdom’s ratification. Id.
5
OECD Directorate for Financial and Enterprise Affairs, Working Group on Bribery in International
Transactions, United Kingdom: Phase 1ter—Report on the Application of the Convention on Combating Bribery
of Foreign Public Officials in International Business Transactions and the 2009 Revised Recommendation on
Combating Bribery in International Business Transactions (“UK Phase 1ter Report”), ¶ 1, (Dec. 16, 2010),
http://www.oecd.org/daf/anti-bribery/anti-briberyconvention/46883138.pdf (last visited Jan. 4, 2014). These
included the Prevention of Corruption Act, 1906, 6 Edw. 7, c. 34 (U.K.), the Public Bodies Corrupt Practices
Act, 1889, 52 & 53 Vict., c. 69 (U.K.), and the common law bribery offense. UK Phase 1ter Report, supra.
6
Anti-terrorism, Crime and Security Act, 2001, c. 24, §§ 108–109 (U.K.).
7
E.g., UK Phase 1ter Report, supra note 5, ¶ 2.
8
UK Bribery Act, supra note 3.
9
Id. §§ 1, 6.
10
Id. § 7.
11
Id. § 14.
12
Id. § 2. As the focus of this book is the comparative aspects of active bribery, or the supply side of bribery,
other than an occasional reference, section 2 relating to passive bribery will not be specifically addressed.
Nonetheless, it may have particular relevance to legal entities doing business abroad where the entities or their
employees or agents may be in receipt of improper inducements, such as kickbacks.
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7.1 The Anti-Bribery Legislation

Section 6 of the UK Bribery Act deals specifically with the bribery of foreign public
officials:13
(1) A person (“P”) who bribes a foreign public official (“F”) is guilty of an offence
if P’s intention is to influence F in F’s capacity as a foreign public official.
(2) P must also intend to obtain or retain—
(a) business, or
(b) an advantage in the conduct of business.
(3) P bribes F if, and only if—
(a) directly or through a third party, P offers, promises or gives any financial
or other advantage—
(i) to F, or
(ii) to another person at F’s request or with F’s assent or acquiescence, and
(b) F is neither permitted nor required by the written law applicable to F to be
influenced in F’s capacity as a foreign public official by the offer, promise
or gift.
Section 1 of the UK Bribery Act contains a general bribery offense that may also apply
to the bribery of foreign officials:14
(1) A person (“P”) is guilty of an offence if either of the following cases applies.
(2) Case 1 is where—
(a) P offers, promises or gives a financial or other advantage to another
person, and
(b) P intends the advantage—
(i) to induce a person to perform improperly a relevant function or
activity, or
(ii) to reward a person for the improper performance of such a function
or activity.
(3) Case 2 is where—
(a) P offers, promises or gives a financial or other advantage to another
person, and
(b) P knows or believes that the acceptance of the advantage would itself
constitute the improper performance of a relevant function or activity.

13
14

UK Bribery Act, supra note 3, § 6.
Id. § 1.
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Section 7 of the UK Bribery Act creates a strict liability offense for the failure of commercial organizations to prevent bribery:15
(1) A relevant commercial organisation (“C”) is guilty of an offence under this
section if a person (“A”) associated with C bribes another person intending—
(a) to obtain or retain business for C, or
(b) to obtain or retain an advantage in the conduct of business for C.
(2) But it is a defence for C to prove that C had in place adequate procedures
designed to prevent persons associated with C from undertaking such conduct.
7.2 Jurisdiction

7.2.1 Territorial Jurisdiction
The section 6 foreign bribery offense and the section 1 general bribery offense are considered to have been committed in “England and Wales, Scotland or Northern Ireland if
any act or omission which forms part of the offence takes place in that part of the United
Kingdom.”16 In order to establish territorial jurisdiction, the act or omission does not
need to be an essential element of the offense.17
For the section 7 offense for failure to prevent bribery, an offense is committed “irrespective of whether the acts or omissions which form part of the offence take place in the United
Kingdom or elsewhere.”18 Yet, for bodies corporate or partnerships formed outside of the
United Kingdom, there remains a territorial requirement that the “relevant commercial
organisation” carry on “business or part of a business” in any part of the United Kingdom.19
The guidance to commercial organizations (“UK Bribery Act Guidance”) issued
by the Ministry of Justice under section 7 of the UK Bribery Act “seeks to narrow the
15
16

Id. § 7.
Id. § 12(1). The UK Bribery Act does not apply to Crown Dependencies (“CDs”) or the Overseas Territories
(“OTs”). UK Phase 1ter Report, supra note 5, ¶ 61.
[T]he [UK] Bribery Act does not provide the United Kingdom with jurisdiction to prosecute legal
persons incorporated in the CDs and OTs. It confers nationality jurisdiction to prosecute natural
persons from the CDs and OTs, but not with respect to legal persons incorporated there. In this
regard, the Act is identical to—and thus raises the same concerns as—the existing law. The section 7
failure to prevent bribery offense would apply to a company incorporated in the CDs and OTs only
if the company carries a business, or a part of a business, in the U.K.

Id. ¶ 87 (footnote omitted). Except for the Isle of Man, “[c]ompanies incorporated in the CDs and OTs but
which do not carry on a business in the U.K. can be used to commit foreign bribery without fear of prosecution
under the [UK] Bribery Act.” Id. ¶ 88. The Isle of Man recently adopted legislation modeled on the UK Bribery
Act that would apply to companies incorporated within its jurisdiction. Bribery Act, AT of 2013 (Isle of Man).
17
UK Phase 1ter Report, supra note 5, ¶ 61.
18
UK Bribery Act, supra note 3, § 12(5). “Where no act or omission which forms part of the offence takes place
in the United Kingdom, proceedings for the offence may be taken at any place in the United Kingdom.” Id.
§ 12(5).
19
Id. § 7(5)(“relevant commercial organisation”)(b), (d).
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interpretation of ‘carrying on a business or part of a business’ ” by suggesting a “common
sense approach should be applied, and that business must have a ‘demonstrable business
presence’ to fall within the ambit of Section 7.”20 Though the UK Bribery Act Guidance
does not “expect a ‘mere’ UK listing or having a UK subsidiary, in itself, to” subject a
commercial organization to section 7 jurisdiction of the UK Bribery Act,21 “[t]here is
precedent in the UK civil courts for the proposition that a company raising finance in the
UK is to be regarded as carrying on a business in the UK.”22 “Furthermore, the principal
enforcement agency for the [UK Bribery] Act, the UK Serious Fraud Office (SFO), is of
the view that a London Stock Exchange listing is capable on its own of bringing an overseas organisation within the ambit of the corporate offence.”23
7.2.2 Nationality Jurisdiction
The United Kingdom may also have jurisdiction over a crime of foreign bribery under
section 6 and section 1 of the UK Bribery Act even where no act or omission forming
part of the offense takes place in the United Kingdom.24 In the latter circumstance, two
conditions must be met in order for nationality jurisdiction to be established.25 First, the
person’s acts or omissions done or made outside the United Kingdom must form part of
a foreign bribery offense if done or made in the United Kingdom.26 Second, that person
must have a “close connection” with the United Kingdom.27
To have a close connection to the United Kingdom the person must have been one of
the following at the time the acts or omissions concerned were done or made:
(a) a British citizen;28
(b) a British overseas territories citizen;29

OECD Directorate for Financial and Enterprise Affairs, Working Group on Bribery in International
Transactions, Phase 3 Report on Implementing the OECD Anti-Bribery Convention in the United Kingdom (“UK
Phase 3 Report”), ¶ 38 (Mar. 16, 2012), http://www.oecd.org/daf/anti-bribery/UnitedKingdomphase3reportEN.
pdf (last visited Jan.4, 2014); Ministry of Justice, The Bribery Act 2010: Guidance about Procedures Which
Relevant Commercial Organisations Can Put in Place to Prevent Persons Associated with Them from Bribery
(“UK Bribery Act Guidance”), ¶ 36 (2011) (U.K.).
21
Id.
22
Vivian Robinson, The UK Bribery Act: Implications for Swedish Companies, Särtryck Ur Juridisk
Tidskrieft 747, 750 (2011-12 NR 3) (citing Actieselkabet Dampskib “Hercules” v. Grand Trunk Pacific Railway
Company [1912] KB 222).
23
Id. “The Government has freely acknowledged that in such matters the courts will be ‘the final arbiter’. For the
present, however, the message must be that pending judicial clarification, commercial organisations should not
assume that a mere listing on the London Stock Exchange will provide immunity from process.” Id.
24
UK Bribery Act, supra note 3, § 12(2)(a).
25
Id. § 12(2).
26
Id. § 12(2)(b).
27
Id. § 12(2)(c).
28
Id. § 12(4)(a).
29
Id. § 12(4)(b).
20
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(c)
(d)
(e)
(f )

a British National (Overseas);30
a British Overseas citizen;31
a person who under the British Nationality Act 1981 was a British subject;32
a British protected person within the meaning of [the British Nationality
Act 1981];33
(g) an individual ordinarily resident in the United Kingdom;34
(h) a body incorporated under the law of any part of the United Kingdom;35 or
(i) a Scottish partnership.36
7.3 Elements of the Offense

Section 6 and section 1 of the UK Bribery Act are the principal legal bases by which a
prosecution may be brought in the United Kingdom for the bribery of a foreign public
official.37 Though section 7 creates a new offense for an entity, in order for there to be a
violation of section 7, there must be sufficient evidence to establish all of the elements of
a violation of either section 6 or section 1 of the UK Bribery Act by an associate of the
commercial organization.38
To establish a violation of section 7, the prosecution must first prove beyond a reasonable doubt that “a person associated with a relevant commercial organisation” has committed the foreign bribery offense as defined in section 6 or section 1 of the UK Bribery
Act.39 Proof that the associated person has aided, abetted, counseled, or procured such
an offense will also suffice.40
Under section 7, the prosecution need not actually commence proceedings and obtain
a conviction against the associated person.41 But it must offer evidence in the proceedings
against the commercial organization to prove beyond a reasonable doubt that the associated person, when acting on the commercial organization’s behalf,42 would be guilty of
the foreign bribery offense if he or she were prosecuted.43 It does not matter whether the
associated person would be subject to either territorial or nationality jurisdiction under
Id. § 12(4)(c).
Id. § 12(4)(d).
32
Id. § 12(4)(e).
33
Id. § 12(4)(f ).
34
Id. § 12(4)(g).
35
Id. § 12(4)(h).
36
Id. § 12(4)(i).
37
Id. §§ 1, 6.
38
Id. § 7(3)(a).
39
Id. § 7(1), (3).
40
Bribery Act, 2010, Explanatory Notes (“UK Bribery Act Explanatory Notes”), c. 23, ¶ 51 (U.K.).
41
UK Bribery Act, supra note 3, § 7(3)(a); UK Bribery Act Explanatory Notes, supra note 40, ¶ 51.
42
UK Bribery Act, supra note 3, § 7(1); UK Bribery Act Explanatory Notes, supra note 40, ¶ 50.
43
UK Bribery Act, supra note 3, § 7(3)(a); UK Bribery Act Explanatory Notes, supra note 40, ¶ 51.
30
31
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the UK Bribery Act.44 Once a violation of section 7 is established, the burden shifts to
the commercial organization to prove, on a balance of probabilities,45 that it had in place
adequate procedures designed to prevent persons associated with the organization from
undertaking foreign bribery.46
Section 14 of the UK Bribery Act also creates a new offense for senior officers or persons of a body corporate, or a person purporting to act in such a capacity, where the body
corporate or partnership violated sections 1, 2, or 6 with his or her “consent or connivance.”47 The critical factor is whether the body corporate or partnership has violated section 1, 2, or 6.48 For action to be taken, the individual also has to be subject to nationality
jurisdiction under the UK Bribery Act.49
7.3.1 Any Person
Section 6 and section 1 of the UK Bribery Act apply to any “person,” a term that, in addition to individuals, includes “a body of persons corporate or unincorporated.”50
Special provision is also made under the UK Bribery Act for a senior officer of the
“body corporate or Scottish partnership,”51 or “a person purporting to act in such a
capacity.”52 For individuals who fall into either category, and where a violation by a body
corporate or Scottish partnership of section 6 or section 1 is proven,53 the senior officer or
person is also guilty of the offense if the offense on the part of the body corporate or Scottish
partnership is proven to have been committed with the consent or connivance of the senior
officer or person.54
7.3.1.1 Juridical Entities
Section 7 applies to a “narrower range of legal persons” than is required for a violation of
section 6 or section 1, which allows liability to be applied to “a body of persons corporate or
unincorporated.”55 “Unlike corporate liability under the common law, the [section 7] offence

UK Bribery Act, supra note 3, § 7(3)(b); UK Bribery Act Explanatory Notes, supra note 40, ¶ 50.
Id.
46
UK Bribery Act, supra note 3, § 7(2).
47
Id. § 14(2); UK Bribery Act Explanatory Notes, supra note 40, ¶ 66.
48
UK Bribery Act, supra note 3, § 14(1); UK Bribery Act Explanatory Notes, supra note 40, ¶ 67.
49
UK Bribery Act, supra note 3, § 14(3); UK Bribery Act Explanatory Notes, supra note 40, ¶ 69.
50
Interpretation Act, 1978, c. 30, § 5, sch. 1 (“person”) (U.K.).
51
UK Bribery Act, supra note 3, § 14(2)(a).
52
Id. § 14(2)(b).
53
Id. § 14(1).
54
Id. § 14(2).
55
UK Phase 1ter Report, supra note 5, ¶ 39. “Unincorporated bodies such as trusts can thus commit offences in the
[United Kingdom], though prosecutions of such bodies are difficult in practice. The prosecutor must prove the
individual guilt of each of the persons with an appropriate level of authority who are involved in the unincorporated enterprise.” Id.
44
45
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does not apply to unincorporated bodies such as trusts, unincorporated associations or unincorporated charitable organisations.”56
7.3.1.2 Standard of Liability for Juridical Entities
For a violation of section 6 or section 1, liability is premised on the identification theory
described in Tesco Supermarkets Ltd. v. Nattrass.57 The liability of a legal entity is premised
on individuals “directing the mind and will of the company.”58 The individuals whose “acts
and mental states” constitute the directing mind of a company are “normally its directors
and senior management.”59 A company will be held liable if its corporate officers or senior
members of management deemed to be its “directing mind” commit foreign bribery under
section 6 or section 1 of the UK Bribery Act.60
For liability to arise under section 7, an “associated person” must commit bribery intending
to obtain or retain business or an advantage in the conduct of business for the company.
For purposes of section 7, “a person associated with a relevant commercial organisation” is
defined as a person who performs services for or on behalf of the company.61 The particular
capacity in which the person “performs services for or on behalf of [the company] does not
matter.”62 The person may be an “employee, agent or subsidiary” of the company.63 Whether
a person performs services for or on behalf of the company “is to be determined by reference
to all the relevant circumstances and not merely by reference to the nature of the relationship” between the person and the company.64 But if the person is an employee of the company, “it is to be presumed unless the contrary is shown that [the person] . . . performs services
for or on behalf of [the company].”65

Id.
Tesco Supermarkets Ltd. v. Nattrass, [1971] UKHL 1, [1972] AC 153 [4](on appeal from Eng.) (U.K.).
58
Id.
59
F. Joseph Warin, Charles Falconer, and Michael S. Diamant, The British Are Coming!: Britain Changes Its Law
on Foreign Bribery and Joins the International Fight against Corruption, 46 Texas Int’t L.J. 1, 27 (2010).
Other “superior officers” may also be included among the individuals that may constitute the directing mind of
a company. UK Phase 3 Report, supra note 20, ¶ 32. Generally, “[l]iability would not result from foreign bribery
committed by a regional manager, relatively senior management, a salesperson or an agent.” Id. For “a large
company with decentralized operations, or operations away from the corporate head office,” liability is unlikely
to be established under the “identification” or “directing mind” theory. Id. This “theory does not permit the
creation of a corporate mens rea by aggregating the states of mind of different people in the company.” Id. ¶ 33.
“Liability depends on proving a culpable act and intent by a single representative of the company.” Id. “This
can be challenging, since multinational companies have complex decision-making structures where it is often
difficult to identify one individual decision-maker within a management chain.” Id.
60
Id. ¶¶ 31–32.
61
UK Bribery Act, supra note 3, § 8(1). This, of course, disregards “any briber under consideration.” Id.
62
Id. § 8(2).
63
Id. § 8(3).
64
Id. § 8(4).
65
Id. § 8(5).
56
57
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In order for there to be a violation of section 7, an associated person need not have a
“close connection” with the United Kingdom.66 All that is required is that the associated
person performs services for or on behalf of the commercial organization. An associated
person could be a foreign national or a foreign incorporated subsidiary.67 However, “an
organisation would not be liable for a bribe paid by someone who is not an associated
person, for example a person who has no connection with the organisation, and over
whom the organisation cannot exercise any control, even if the organisation benefited
from the bribe.”68
A commercial organization would also be liable if it retained an agent who performs
no services for the company other than to bribe a foreign official on behalf of the company.69 “If the sole task of an agent or intermediary is to commit foreign bribery, then
once the bribe is disregarded, the agent or intermediary would not perform any other
service for or on behalf of the company.”70 In such a situation, the agent or intermediary
would not fall within the definition of an “associated person.”71 However, whoever “hired
the agent or intermediary” would be liable for “committing bribery through an intermediary” under section 6 or section 1 of the UK Bribery Act.72 The individual or entity who
hired the agent or intermediary is also likely an “associated person,” as he, she, or it “performs services for or on behalf of the company, for example as an employee” or an agent.73
“This would then be sufficient to trigger the company’s liability under Section 7.”74
In addition, section 7 applies to a company for failing to prevent a second company,
including a subsidiary, from committing bribery.75 “In such a situation, an agent or
employee of the second company who bribes a foreign official may not always be a person
who performs services for or on behalf of the first company. If this is the case, then this
person is not an ‘associated person’ of the first company. The first company would then be
liable only if the second company itself has committed bribery.”76 “Presumably, the ‘identification theory’ would apply to determine the second company’s guilt.”77

Id. § 7(3)(b).
UK Phase 1ter Report, supra note 5, ¶ 42. According to U.K. authorities, this definition of “an associated
person” ensures that liability arises only in appropriate circumstances. Id. ¶ 43. In addition, “U.K. authorities
are considering whether the definition encompasses a person who is contracted to supply goods (as opposed to
services) to a company.” Id.
68
Id. ¶ 43 (citing U.K. authorities).
69
Id. (citing U.K. authorities).
70
Id.
71
Id.
72
Id.
73
Id.
74
Id.
75
Id. ¶ 45. The definition of “an associated person” expressly includes a subsidiary. UK Bribery Act, supra note 3,
§ 8(3).
76
UK Phase 1ter Report, supra note 5, ¶ 45.
77
Id.
66
67
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The offense of failure to prevent bribery in section 7 of the UK Bribery Act must be
committed by “a relevant commercial organisation.”78 This term includes bodies incorporated and partnerships formed under the law of the United Kingdom, and which carry
on a business in the United Kingdom or elsewhere.79 It also includes any other bodies
corporate or partnerships, wherever they may be formed, which carry on a business or a
part of a business in the United Kingdom.80 A trade or profession is considered a business.81 State-owned or state-controlled bodies may also be considered “relevant commercial organisations.”82
7.3.2 Intentionally
The section 6 offense applies to a person who intends to influence a foreign public
official,83 and who intends to obtain or retain business or an advantage in the conduct of
business.84 Although still requiring “an intent to influence a foreign public official in his
or her official capacity for the purpose of obtaining or retaining business,” the section 6
offense does not have a “qualifying” element associated with “improper purpose” or “corrupt intent.”85
Section 1 applies to a person who offers, promises, or gives an advantage with the
intention of inducing or rewarding the improper performance of a relevant function or
activity.86 It also applies to a person who knows or believes that the acceptance of an
advantage would constitute improper performance of a relevant function or activity.87
Unlike section 6, the mens rea requirement of section 1 does include a qualifying element
of “improper performance.” In essence, the section 1 “offence . . . requires a ‘wrongfulness
element’. ”88
UK Bribery Act, supra note 3, § 7(1).
Id. § 7(5)(“relevant commercial organisation”)(a), (c). A “partnership” is defined as a partnership under the
Partnership Act 1890, or a limited partnership registered under the Limited Partnerships Act 1907, or “a firm
or entity of a similar character formed under the law of a country or territory outside the United Kingdom.”
Id. § 7(5)(“partnership”).
80
Id. § 7(5)(“relevant commercial organisation”)(b), (d)).
81
Id. § 7.
82
UK Phase 1ter Report, supra note 5, ¶ 38 (citing U.K. authorities).
83
UK Bribery Act, supra note 3, § 6(1).
84
Id. § 6(2).
85
Warin et al., supra note 59, at 16 (citing Joint Committee on the Draft Bribery Bill, First Report,
2008–2009 (“Joint Committee Report”), H.L. 115-I/H.C. 430-I, ¶¶ 146–147). “According to the Joint
Committee, the main reason for omitting a limiting descriptor was that it would raise ‘questions about whether
cultural norms and expectations’ can legitimize an otherwise illegal payment.” Id. (citing Joint Committee
Report, supra, ¶ 146 (quoting Professor Jeremy Horder, Criminal Commissioner of the Law Commission)).
86
UK Bribery Act, supra note 3, § 1(2).
87
Id. § 1(3).
88
Serious Fraud Office & Crown Prosecution Service, Bribery Act 2010: Joint Prosecution Guidance of the Director
of the Serious Fraud Office and the Director of Public Prosecutions (“Joint Prosecution Guidance”), available at
http://www.cps.gov.uk/legal/a_to_c/bribery_act_2010/index.html (last visited Jan. 11, 2014).
78
79
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7.3.3 Offer, Promise, or Give
Section 6 applies to a person who “offers, promises or gives” a bribe to a foreign public
official.89 Section 1 uses the same terms: “offers, promises or gives.”90 “The language is
wide enough to include cases in which an offer, promise or request can only be inferred
from the circumstances.”91
7.3.3.1 Whether Indirectly or through Intermediaries
Section 6 and section 1 also apply to a person who, “directly or through a third party”
offers, promises or gives a bribe.92 Section 6 applies to the offer, promise, or gift of a bribe
to a foreign public official,93 or alternatively, to another person at the official’s request or
with the official’s assent or acquiescence.94 An entity may constitute a third party within
the terms of these two sections.95 Section 6 and section 1 also “cover third parties such
as political parties, charities, non-profit organisations, associations, partnerships and all
types of legal persons.”96
7.3.3.2 Attempts
“The [UK Bribery] Act focuses on conduct [and] not results.”97 “[T]here is no need
for a transaction to have been completed.”98 In England and Wales, a person is guilty of
attempting to commit an offense if the person intends to commit the offense and commits an act that is “more than merely preparatory to the commission of the offence.”99 It
does not matter whether the commission of the offense is “impossible.”100 In Scotland,
any attempt to commit an indictable crime is itself a crime.101

UK Bribery Act, supra note 3, § 6(3)(a).
Id. § 1(3)(a).
91
Joint Prosecution Guidance, supra note 88, at 5. An example could include “an interview held over an open
briefcase full of money that could be seen as an implied offer. It will be a matter for the tribunal of fact to decide whether such an inference can be drawn from the evidence in each case.” Id.
92
UK Bribery Act, supra note 3, §§ 1(5), 6(3)(a).
93
Id. § 6(4)(a)(i).
94
Id. § 6(4)(a)(ii).
95
UK Phase 1ter Report, supra note 5, ¶ 11 (citing U.K. authorities).
96
Id. ¶ 15 (citing U.K. authorities).
97
Joint Prosecution Guidance, supra note 88, at 5.
98
Id.
99
Criminal Attempts Act, 1981, c. 47, § 1(1) (Eng.). “If, with intent to commit an offence to which this section
applies, a person does an act which is more than merely preparatory to the commission of the offence, he is
guilty of attempting to commit the offence.” Id.
100
Id. § 1(2).
101
Criminal Procedure (Scotland) Act (“Scottish Procedure Act”), 1995, c. 46, § 294 (Scot.). “Attempt to commit
any indictable crime is itself an indictable crime.” Id. § 294(1).
89
90
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7.3.3.3 Complicit Conduct
“Under the common law, it is an offence to aid, abet, counsel or procure an offence,
including any offences under the [UK] Bribery Act.”102 The “offences under [sections]
1 and 6 include being liable for such offences by way of aiding, abetting, counseling or
procuring (secondary liability).”103 “The Accessories and Abettors Act 1861 further provides that any person who does so can be proceeded against as if he/she were the principal
offender.”104 “Under the Serious Crime Act 2007 (which extends to Northern Ireland), it
is also an offence to encourage or assist an offence under the [UK] Bribery Act whether
or not the bribery offence is actually committed.”105
Similar rules apply in Scotland.106 At common law, it is an offense to be “art and part”
with another in the commission of an offense.107 By statute, this principle has been
applied to statutory offenses, and provides that “any person who aids, abets, counsels,
procures or incites any other person to commit an offence against an enactment shall be
guilty of an offence.”108
7.3.3.4 Conspiracy
A person is guilty of conspiracy to commit an offense if the person “agrees with any
other person or persons that a course of conduct shall be pursued which . . . will necessarily amount to or involve the commission of any offence or offences by one or more of
the parties to the agreement” if the agreement “is carried out in accordance with their
intentions.”109
“The attempt and conspiracy offences apply to any offence which, if it were completed,
would be triable in England and Wales as an indictable offence, including domestic or
foreign bribery.”110 “Similar provisions for Northern Ireland are found in the Criminal
Attempts and Conspiracy Order 1983.”111

UK Phase 1ter Report, supra note 5, ¶ 20 (citing U.K. authorities).
UK Bribery Act Explanatory Notes, supra note 40, ¶ 51.
104
UK Phase 1ter Report, supra note 5, ¶ 20 (citing U.K. authorities); Accessories and Abettors Act, 1861, 24 & 25
Vict., c. 94, § 8 (Eng. & N. Ir.).
105
UK Phase 1ter Report, supra note 5, ¶ 20 (citing U.K. authorities); Serious Crime Act, 2007, c. 27, §§ 44–46
(Eng. & N. Ir.); UK Bribery Act, supra note 3, sch. 1, § 14; UK Bribery Act Explanatory Notes, supra note
40, ¶ 86.
106
UK Phase 1ter Report, supra note 5, ¶ 21.
107
Scottish Procedure Act, supra note 101, § 293(1).
108
Id. § 293(2).
109
Criminal Law Act (“Criminal Law Act”), 1977, c. 45, § 1(1)(a) (Eng.). It would also apply to situations where
the agreement would be carried out according to their intentions “but for the existence of facts which render
the commission of the offence or any of the offences impossible.” Id. § 1(1)(b).
110
UK Phase 1ter Report, supra note 5, ¶ 23.
111
Id.; Criminal Attempts and Conspiracy (Northern Ireland) Order, 1983, DI 1983/1120 (N. Ir. 13), pts. II, IV.
102
103
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In Scotland, conspiracy is governed by the common law.112 If the common law conspiracy offense does not apply to statutory offenses, then “any person who aids, abets,
counsels, procures or incites any other person to commit an offence” shall be guilty of the
same offense.113 Such a person would also be subject to the same penalty.114
7.3.4 Any Undue Pecuniary or Other Advantage
Section 6 and section 1 of the UK Bribery Act expressly cover the offer, promise, and
giving of “any financial or other advantage.”115 “The meaning of ‘financial or other
advantage’ is left to be determined as a matter of common sense by the tribunal of fact.”116
“ ‘[A]dvantage’ should be understood in its normal, everyday meaning.”117
7.3.5 To a Foreign Public Official
The UK Bribery Act defines a “foreign public official” as a person who “holds a legislative,
administrative or judicial position of any kind, whether appointed or elected, of a country or territory outside the United Kingdom,” including any subdivision of a country or
territory.118
7.3.5.1 Parastatals
A foreign public official can also be an individual who “exercises a public function,
whether for or on behalf of a country or territory outside the United Kingdom (or any
subdivision of such a country or territory), or for any public agency or public enterprise of that country or territory (or subdivision).”119 “The [UK] Bribery Act does not
define the terms ‘public function’, ‘public agency’ and ‘public enterprise’. ”120 The OECD
Convention and the OECD Commentaries may be helpful in interpreting these terms
of the UK Bribery Act.121
UK Phase 1ter Report, supra note 5, ¶ 24. The authorities of the United Kingdom state “that the common law
conspiracy offence may include a conspiracy to commit a statutory offence, although this has not been tested
in modern times.” Id.
113
Id. (citing U.K. authorities and the Scottish Procedure Act, supra note 101, § 293).
114
Id.
115
UK Bribery Act, supra note 3, §§ 1(2)(a), 6(3)(a).
116
UK Bribery Act Explanatory Notes, supra note 40, ¶ 15.
117
Joint Prosecution Guidance, supra note 88, at 5.
118
UK Bribery Act, supra note 3, § 6(5)(a).
119
Id. § 6(5).
120
UK Phase 1ter Report, supra note 5, ¶ 13 (citing U.K. authorities).
121
Id. See OECD Convention on Combating Bribery of Foreign Public Officials in International Business
Transactions, art. 1, ¶ 4(a), Nov. 21, 1997, OECD Doc. DAFFE/IME/BR(97)20, reprinted in 37 I.L.M. 1
(1998); Commentaries on the Convention on Combating Bribery of Foreign Public Officials in International
Business Transactions (“OECD Commentaries”), ¶¶ 12–16, Nov. 21, 1997, OECD Doc. DAFFE/IME/
BR(97)20, reprinted in 37 I.L.M. 1 (1998).
112
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Unlike section 6, section 1 of the UK Bribery Act is not limited to the bribery of foreign
public officials. The offense applies to the giving, offer, or promise of an advantage to any
person who performs a relevant function or activity.122 A “relevant function or activity”
includes “any function of a public nature”;123 “any activity connected with a business”;124
“any activity performed in the course of a person’s employment”;125 and “any activity performed by or on behalf of a body of persons,” regardless of whether that body is corporate or unincorporated.126 A relevant function or activity need not have any connection
with the United Kingdom, and may be performed outside the United Kingdom.127 The
“person” must also either be expected to perform the relevant “function or activity in
good faith” or “impartially,”128 or be in “a position of trust by virtue of performing it.”129
7.3.5.2 Public International Organizations
A foreign public official under the UK Bribery Act can also be “an official or agent of a
public international organisation.”130 A “public international organisation” is an organization whose members are countries or territories; governments of countries or territories; other public international organizations; or a mixture of the foregoing.131 The
definition draws on the Commentaries to the OECD Convention.132 The pertinent provision provides that a “[p]ublic international organisation” includes “any international
organisation formed by states, governments, or other public international organisations,
whatever the form of organisation and scope of competence, including, for example, a
regional economic integration organisation such as the European Communities.”133
7.3.5.3 Political Party, Political Party Official, or Candidate for Public Office
Section 6 of the UK Bribery Act does not specifically prohibit payments to a political
party, political party official, or candidate for public office. However, it could come into
play if the political party, political party official, or candidate for public office acted as an
intermediary. Alternatively, it could come into play if a foreign public official was also a
political party official or candidate for public office or overlapped in some other way with
his or her service or duties as a foreign public official.
UK Bribery Act, supra note 3, § 1(2), (3).
Id. § 3(2)(a).
124
Id. § 3(2)(b).
125
Id. § 3(2)(c).
126
Id. § 3(2)(d).
127
Id. § 3.
128
Id. § 3(3), (4).
129
Id. § 3(5).
130
Id. § 6(5)(c).
131
Id. § 6(6).
132
UK Bribery Act Explanatory Notes, supra note 40, ¶ 36.
133
OECD Commentaries, supra note 121, ¶ 17.
122
123
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Given the broad mandate of section 1 of the UK Bribery Act, its terms could be applied
to a political party, political party official, or candidate for public office. As opposed to
the status of the individual being improperly induced, the critical factor is whether the
other elements of the offense are met. In particular, there must be intent to induce or
reward the improper performance of a relevant function or activity.134
7.3.6 In Order That the Official Act or Refrain From Acting in
Relation to the Performance of Official Duties
The section 6 offense applies to a person who intends to “influence [a foreign public
official] in [the individual’s] capacity as a foreign public official.”135 This means “influencing [the official] in the performance of [his or her] functions as such an official, which
includes (a) any omission to exercise those functions, and (b) any use of the official’s position as such an official, even if not within the official’s authority.”136
Section 1 applies to a person who offers, promises, or gives an advantage with the
intention of inducing or rewarding the improper performance of a relevant function or
activity.137 It also applies to a person who knows or believes that the acceptance of an
advantage would constitute improper performance of a relevant function or activity.138
A relevant function or activity “is performed improperly if it is performed in breach
of a relevant expectation,”139 and “is to be treated as being performed improperly if there
is a failure to perform the function or activity and that failure is itself a breach of a relevant expectation.”140 A “relevant expectation” may be an expectation that the recipient
of the advantage perform the function or activity in “good faith” or “impartially.”141
Alternatively, where the recipient of the advantage is in a position of trust by virtue of
performing the function or activity, a “relevant expectation” is “any expectation as to the
manner in which, or the reasons for which, the function or activity will be performed
that arises from the position of trust.”142
A “relevant expectation” is determined according to what “a reasonable person in the
United Kingdom would expect in relation to the performance of the type of function or
activity concerned.”143 However, where the performance is not subject to the law of any
UK Bribery Act, supra note 3, § 1(2), (3).
Id. § 6(1).
136
Id. § 6(4).
137
Id. § 1(2).
138
Id. § 1(3).
139
Id. § 4(1)(a).
140
Id. § 4(1)(b).
141
Id. §§ 3(3), (4), 4(2).
142
Id. §§ 3(5), 4(2).
143
Id. § 5(1). “ ‘[T]he expectation in question is that which would be had, in the circumstances by people of moral
integrity . . . it will be for the tribunal of fact to decide what that expectation amounted to, in the circumstances . . . .’ ” Joint Prosecution Guidance, supra note 88, at 6 (citing the Law Commission (Reforming Bribery,
Law Com No 313)).
134
135
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part of the United Kingdom, any local custom or practice is to be disregarded unless it
is permitted or required by the written law applicable to the country or territory concerned.144 “Written” law includes a written constitution or legislation,145 and, in addition,
any applicable judicial decision that is “evidenced in published written sources.”146
7.3.7 In Order to Obtain or Retain Business or Other Advantage
The foreign bribery offense in section 6 of the UK Bribery Act applies to a person who
bribes a foreign public official with an intention “to obtain or retain business, or an
advantage in the conduct of business.”147 For the purposes of section 6, a trade or profession is a business.148
“Bribery of foreign public officials may also be prosecuted, in appropriate cases, under
section 1, making use of the extended extra-territorial jurisdiction.”149 In situations where
it may be difficult to prove that the person bribed is a “foreign public official” under section 6, the general bribery offense under section 1 may be applied,150 assuming that the
improper performance element under section 1 can be met.151
Unlike section 6, the section 1 general bribery offense is not limited to business-related
bribery. Neither the briber’s intent nor knowledge must relate to obtaining or retaining
business or advantage in the conduct of business. Nonetheless, although section 1 represents a more general prohibition on bribery, not all forms of bribery are prohibited by
its terms.
Two sets of criteria must be met in order for a function or activity to be subject to the
terms of section 1. First of all, the relevant function of activity must be “any function of
a public nature,”152 “any activity connected with a business,”153 “any activity performed
in the course of a person’s employment,”154 or “any activity performed by or on behalf of
a body of persons (whether corporate or unincorporated).”155 Second, the “person performing the function or activity is expected to perform it in good faith,”156 “to perform it
impartially,”157 or “is in a position of trust by virtue of performing it.”158

UK Bribery Act, supra note 3, § 5(2).
Id. § 5(3)(a)
146
Id. § 5(3)(b).
147
Id. § 6(2).
148
Id. § 6(8).
149
Joint Prosecution Guidance, supra note 88, at 8.
150
Id.
151
Id.
152
UK Bribery Act, supra note 3, § 3(2)(a).
153
Id. § 3(2)(b).
154
Id. § 3(2)(c).
155
Id. § 3(2)(c).
156
Id. § 3(3).
157
Id. § 3(4).
158
Id. § 3(5).
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7.4 Defenses

7.4.1 Statute of Limitations
As an indictable offense, the prosecution of an offense under the UK Bribery Act “is not
subject to any limitation periods per se.”159
7.4.2 Local Written Law
Under section 6 of the UK Bribery Act, a person bribes a foreign public official “if, and
only if [. . . the foreign public official] is neither permitted nor required by the written law
applicable to [the foreign public official] to be influenced in [the foreign public official’s]
capacity as a foreign public official by the offer, promise or gift.”160 The written law applicable to the foreign public official is generally the law of the official’s state.161 However, “in
exceptional cases,”162 this could be the law of the United Kingdom or the “written rules”
of a “public international organisation.”163
Under the UK Bribery Act, it is an offense only if the foreign official is “neither permitted nor required by the written law applicable to [the foreign public official] to be
influenced in [the foreign public official’s] capacity as a foreign public official by the offer,
promise or gift.”164 Unlike the OECD Convention, the UK Bribery Act “does not refer to
written law that permits or requires an advantage.”165 “Instead, it refers to written law that
permits or requires the foreign official to be influenced by the advantage.”166
UK Phase 1ter Report, supra note 5, ¶ 76 (emphasis in original). However, “a defendant has a right to a fair and
public hearing within a reasonable time (Human Rights Act 1998 and the European Convention on Human
Rights, Article 6(1)).” Id.
160
UK Bribery Act, supra note 3, § 6(3)(b).
161
Id. § 6(7)(c).
162
UK Phase 1ter Report, supra note 5, ¶ 81.
163
UK Bribery Act, supra note 3, § 6(7)(a), (b).
164
Id. 6(3)(b) (emphasis added).
165
UK Phase 1ter Report, supra note 5, ¶ 29 (citing the OECD Commentaries, supra note 121, ¶ 8).
166
UK Phase 1ter Report, supra note 5, ¶ 30. Authorities of the United Kingdom have explained
159

. . . that the provision focuses on the legality of the influence rather than the advantage, to ensure that
the exception would not apply to a case where it is only lawful for a foreign public official to accept
a particular advantage but not for the public official to be influenced by the advantage. For instance,
there may be circumstances where it is lawful for an individual to receive fast-track service in return for
a payment to a foreign official, e.g. visas. Such payments should not be criminalised as bribes, in contrast
to a situation where a customs official may receive a gift but the law does not permit that to be used as
a basis for decision-making. There may also be circumstances in which it is lawful for a public official
to be influenced by advantages to a third party. For example, a foreign public official may be legally
required to take into account whether a commercial organisation bidding for a public contract has proposed to place part of the contract with local sub-contractors or to fund local infrastructure projects
(i.e. an “offset” arrangement). Such a situation is not a crime, compared to a case where a foreign official
is not legally permitted to allocate business on the basis of a donation to a charity of his/her choice.
Id. ¶ 30 (emphasis in original).
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In addition, unlike the OECD Convention, which applies the written law “of the foreign public official’s country,”167 the UK Bribery Act refers to the written law “applicable to
[the foreign official].”168 Written law includes “any written constitution, or provision made
by or under legislation, applicable to the country or territory concerned,” or “any judicial
decision which is so applicable and is evidenced in published written sources.”169 The law of
the United Kingdom would apply “where the performance of the functions of [the official]
which [the person giving the advantage] intends to influence would be subject to the law of
any part of the United Kingdom.”170
Section 1 also contains a similar written law exception.171 Under the expectation test
that is to be applied in conjunction with section 1, in determining what “a person would
expect in relation to the performance of a function or activity where the performance is
not subject to the law of any part of the United Kingdom, any local custom or practice
is to be disregarded unless it is permitted or required by the written law applicable to the
country or territory concerned.”172
7.4.3 Bona Fide and Reasonable Business Expenses
No express exception or affirmative defense exists in the UK Bribery Act for bona fide
and reasonable business expenses. However, the UK Bribery Act Guidance makes clear
that the criminalization of “[b]ona fide hospitality and promotional, or other business

OECD Commentaries, supra note 121, ¶ 8. The OECD Commentaries focus “on the law of the foreign official’s
country and [do] not make exceptions for the law of the briber’s country to apply.” UK Phase 1ter Report, supra
note 5, ¶ 82.
168
UK Bribery Act, supra note 3, § 6(7).
169
Id. § 6(7)(c).
170
Id. § 6(7)(a). The authorities of the United Kingdom explain that the different choice of law in the Bribery
Act is meant to address relatively limited situations. UK Phase 1ter Report, supra note 5, ¶ 32.
167

Ordinarily, the law of a foreign public official’s country will govern the functions of foreign public
officials, and in particular the extent to which such officials are permitted or required to be influenced by an offer, promise, or gift. However, there may be exceptional cases where the performance
of functions by a foreign public official is subject to the law of a part of the United Kingdom.
Examples include where:
(a)	The law of a foreign official’s state specifies that the performance of functions by that official in
the U.K. is subject to U.K. law.
(b)	A foreign public official working in the U.K. is subject to an international convention, to which
the official’s state is party, and the convention provides the same.
(c)	An official of a foreign state is seconded to an international organisation to work in the U.K. under
rules that require the performance of the functions to be governed by the law of the U.K.
(d)	An official of a foreign state is seconded to the government of the U.K. where the employment
contract provides that the law of the U.K. will govern the performance of the relevant functions.
Id.
UK Bribery Act, supra note 3, § 5(2).
172
Id.
171
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expenditure” was not intended by the UK Bribery Act.173 The United Kingdom “does
not intend for the [UK Bribery] Act to prohibit reasonable and proportionate hospitality and promotional or other similar business expenditure intended for these purposes.”174
To be a bribe under section 6, there must be an intention for a financial or other
advantage to influence the official in his or her official role and thereby secure business or
a business advantage.”175 In some circumstances, the “hospitality or promotional expenditure in the form of travel and accommodation costs does not even amount to ‘a financial
or other advantage’ to the relevant official because it is a cost that would otherwise be
borne by the relevant foreign Government rather than the official.”176 Under section 1,
“there must be an element of ‘improper performance’. ”177
Where there is sufficient evidence of intent, a “relatively modest expenditure” may
serve as evidence of a bribe.178 Ultimately, the determination will depend upon “the
totality of the evidence which takes into account all of the surrounding circumstances.”179
Consideration should be given to “the type and level of advantage offered, the manner
and form in which the advantage is provided, and the level of influence the particular
foreign public official has over awarding the business.”180 “[T]he more lavish the hospitality
or the higher the expenditure in relation to travel, accommodation or other similar business
expenditure provided to a foreign public official, then, generally, the greater the inference that
it is intended to influence the official to grant business or a business advantage in return.”181
“The standards or norms applying in a particular sector may also be relevant” in determining whether the provision of hospitality or other promotional expenses may be
improper.182 But simply providing for expenses “commensurate with such norms is not, of
itself, evidence that no bribe was paid if there is other evidence to the contrary; particularly if
the norms in question are extravagant.”183
“Lavishness is just one factor that may be taken into account in determining whether an
offence has been committed.”184 “Level of expenditures will not . . . be the only consideration
in determining whether a section 6 offence has been committed.”185 All of the circumstances
UK Bribery Act Guidance, supra note 20, ¶ 26; UK Phase 3 Report, supra note 20, ¶ 13. “[W]hether an organisation had adequate procedures in place to prevent bribery in the context of a particular prosecution is a matter
that can only be resolved by the courts taking into account the particular facts and circumstances of the case.”
UK Bribery Act Guidance, supra note 20, ¶ 4.
174
Id. ¶ 26.
175
Id. ¶ 27.
176
Id.
177
Joint Prosecution Guidance, supra note 88, at 10.
178
UK Bribery Act Guidance, supra note 20, ¶ 28.
179
Id.
180
Id.
181
Id.
182
Id. ¶ 29.
183
Id.
184
Joint Prosecution Guidance, supra note 88, at 10.
185
UK Bribery Act Guidance, supra note 20, ¶ 30.
173
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of each case need to be considered.186 “Other factors might include that the hospitality or
expenditure was not clearly connected with legitimate business activity or was concealed.”187
“But in the absence of any further evidence demonstrating the required connection, it is
unlikely, for example, that incidental provision of a routine business courtesy will raise the
inference that it was intended to have a direct impact on decision making, particularly where
such hospitality is commensurate with the reasonable and proportionate norms for the particular industry.”188
7.4.4 Facilitation Payments
No exception is provided for small facilitation payments.189 However, a prosecutor may
exercise discretion to not prosecute a particular case involving a small facilitation payment.190 Prosecution for making facilitating payments “will usually take place unless the

Joint Prosecution Guidance, supra note 88, at 10.
Id.
188
UK Bribery Act Guidance, supra note 20, ¶ 30. As an example, in the absence of a “required connection, . . . the
provision of airport to hotel transfer services to facilitate an on-site visit, or dining and tickets to an event”
would not serve as a basis of prosecution especially where the hospitality provided is “commensurate with the
reasonable and proportionate norms for the particular industry.” Id.
186
187

The provision by a UK mining company of reasonable travel and accommodation to allow foreign
public officials to visit their distant mining operations so that those officials may be satisfied of the
high standard and safety of the company’s installations and operating systems are circumstances that
fall outside the intended scope of the offence. Flights and accommodation to allow foreign public
officials to meet with senior executives of a UK commercial organisation in New York as a matter
of genuine mutual convenience, and some reasonable hospitality for the individual and his or her
partner, such as fine dining and attendance at a baseball match are facts that are, in themselves, unlikely
to raise the necessary inferences. However, if the choice of New York as the most convenient venue was
in doubt because the organisation’s senior executives could easily have seen the official with all the relevant documentation when they had visited the relevant country the previous week then the necessary
inference might be raised. Similarly, supplementing information provided to a foreign public official
on a commercial organisation’s background, track record and expertise in providing private health
care with an offer of ordinary travel and lodgings to enable a visit to a hospital run by the commercial
organisation is unlikely to engage section 6. On the other hand, the provision by that same commercial
organisation of a five-star holiday for the foreign public official which is unrelated to a demonstration
of the organisation’s services is, all things being equal, far more likely to raise the necessary inference.
Id. ¶ 31.
Joint Prosecution Guidance, supra note 88, at 9. “They were illegal under the previous legislation and the common law and remain so under the [UK Bribery Act].” Id. “This is because a facilitation payment is likely to be
‘improper’ under the general offences, while not being ‘legitimately due’ under the foreign official offence, at
least in the absence of authorisation under a local written law.” Joint Committee Report, supra note 59, ¶ 131.
190
Joint Prosecution Guidance, supra note 88, at 9. In addition, a prosecution may proceed only with the consent
of the Director of the Serious Fraud Office, Director of Public Prosecutions, or Director of Revenue and
Customs Prosecutions. UK Bribery Act, supra note 3, § 10(1). The Joint Committee on the Draft Bribery Bill
described a “facilitation payment” as “the practice of paying a small sum of money to a public official (or other
person) as a way of ensuring that they perform their duty, either more promptly or at all.” Joint Committee
Report, supra note 59, ¶ 130.
189
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prosecutor is sure that there are public interest factors tending against prosecution which
outweigh those tending in favour.”191
Factors that favor prosecution include:
• Large or repeated payments are more likely to attract a significant sentence . . . ;
• Facilitation payments that are planned for or accepted as part of a standard way
of conducting business may indicate the offence was premeditated . . . ;
• Payments may indicate an element of active corruption of the official in the way
the offence was committed . . . ;
• Where a commercial organisation has a clear and appropriate policy setting out
procedures an individual should follow if facilitation payments are requested
and these have not been correctly followed.192
Factors that weigh against prosecution include:
• A single small payment likely to result in only a nominal penalty . . . ;
• The payment(s) came to light as a result of a genuinely proactive approach
involving self-reporting and remedial action. . . ;
• Where a commercial organisation has a clear and appropriate policy setting out
procedures an individual should follow if facilitation payments are requested
and these have been correctly followed;
• The payer was in a vulnerable position arising from the circumstances in which
the payment was demanded.193
The SFO has more recently affirmed that facilitating payments remain illegal under
the UK Bribery Act.194 The SFO has further indicated that “UK individuals or companies asked to make such payments in the course of doing business overseas should inform
the Foreign and Commonwealth Office via the local embassy, high commission or consulate.”195 The SFO “might communicate such information to a law enforcement agency
in the country where the request was made.”196

Joint Prosecution Guidance, supra note 88, at 9.
Id.
193
Id.
194
Serious Fraud Office, Open Letter, Enforcement of the United Kingdom’s Bribery Act—Facilitation Payments
(Dec. 6, 2012), available at http://www.sfo.gov.uk/media/225554/enforcement_of_the_uks_bribery_act_facilitation_payments_061212.pdf (last visited Sept. 17, 2013).
195
Id.
196
Id.
191
192
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7.4.5 Duress
“[T]here are circumstances in which individuals are left with no alternative but to make
payments in order to protect against loss of life, limb or liberty.”197 In such circumstances,
“[t]he common law defence of duress is very likely to be available.”198 For the defense of
duress to apply, there must be an urgent and immediate threat to life or serious bodily
harm that creates a situation in which the defendant reasonably believes that a proportionate response to that threat is to break the law.199
7.4.6 Defense of Adequate Procedures Designed
to Prevent Bribery
A commercial organization may escape liability from section 7 of the UK Bribery Act
by showing that it had in place adequate procedures designed to prevent persons associated with the organization from undertaking foreign bribery.200 The organization has the
burden of proving this defense on a balance of probabilities.201 Although the UK Bribery
Act is silent on what constitutes adequate procedures, it requires the government of the
United Kingdom, through the Secretary of State for Justice, to publish the UK Bribery Act
Guidance about procedures that relevant commercial organizations can put in place to prevent persons associated with them from committing bribery.202
The UK Bribery Act Guidance may be revised from time to time.203 The guidance “does
not have the force of law and is not binding on prosecutors or courts.”204 “[W]hether an
organisation had adequate procedures in place to prevent bribery in the context of a particular prosecution is a matter that can only be resolved by the courts taking into account
the facts and circumstances of the case.”205 A commercial organization “could be convicted under the [UK Bribery] Act even if it acts in accordance with the [UK Bribery
Act Guidance].”206 Nonetheless, prosecutors in the United Kingdom “must take [the UK
Bribery Act Guidance] into account when considering whether the procedures put in place
UK Bribery Act Guidance, supra note 20, ¶ 48.
Id.
199
The threat must be “ ‘one which the defendant in question could not reasonably have been expected to resist.’ ”
R. v. Graham (1982) 74 Cr App R 235, 240–41, [1982] 1 WLR 294, 299 (Eng.) (quoting Law Comm’n Report
No. 83 on Defences of General Application); R. v. Singh [1973] EWCA (Crim), 1 All E.R. 122, 57 Crim.
App. 18 (Eng.) (“The essence of duress [is] the making of a threat either to kill or to do grievous bodily harm”).
200
UK Bribery Act, supra note 3, § 7(2).
201
UK Bribery Act Explanatory Notes, supra note 40, ¶ 50. “Although not explicit on the face of the [UK
Bribery] Act, in accordance with established case law, the standard of proof the defendant would need to discharge in order to prove the defence is the balance of probabilities.” Id.
202
UK Bribery Act, supra note 3, § 9(1).
203
Id. § 9(2).
204
UK Phase 3 Report, supra note 20, ¶ 12.
205
UK Bribery Act Guidance, supra note 20, ¶ 4.
206
UK Phase 3 Report, supra note 20, ¶ 13.
197
198
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by commercial organisations are adequate to prevent persons performing services for or on
their behalf from bribing.”207
The UK Bribery Act Guidance sets forth six principles for procedures to be put in place by
“commercial organisations wishing to prevent bribery being committed on their behalf.”208
The “principles are not prescriptive.”209 Rather, “[t]hey are intended to be flexible and outcome focussed.”210 “[B]ribery prevention procedures should be proportionate to the risk.”211
“[H]ow organisations might apply these principles, taken as a whole, will vary, but the outcome should always be robust and effective anti-bribery procedures.”212
7.4.6.1 Principle 1: Proportionate Procedures
Procedures to prevent bribery by persons associated with a commercial organization are to
be “proportionate to the . . . nature, scale and complexity of the commercial organisation’s
activities.”213 Policies and procedures are “a necessary measure in the prevention of bribery.”214
But they must also be “clear, practical, accessible, effectively implemented and enforced.”215
“[S]mall organisations are unlikely to need procedures that are as extensive as those of a large
multi-national organisation.”216
Joint Prosecution Guidance, supra note 88, at 11–12.
UK Bribery Act Guidance, supra note 20, at 20.
209
Id.
210
Id.
211
Id.
212
Id. “[P]rocedures put in place to mitigate domestic bribery risks are likely to be similar if not the same as those
designed to mitigate those associated with foreign markets.” Id.
213
Id., Principle 1. As an example, for a small export company operating through agents in a number of foreign
countries, consideration should be given to developing “proportionate and risk based bribery prevention procedures.” Id., Case study 11. The small export company should consider taking one or more of the following steps:
207
208

• Using trade fairs and trade publications to communicate periodically its anti-bribery message and,

where appropriate, some detail of its policies and procedures.
• Oral or written communication of its bribery prevention intentions to all of its agents.
• Adopting measures designed to address bribery on its behalf by associated persons, such as:
• requesting relevant information and conducting background searches on the internet against in-

formation received
• making sure references are in order and followed up
• including anti-bribery commitments in any contract renewal
• using existing internal arrangements such as periodic staff meetings to raise awareness of ‘red flags’

as regard agents’ conduct. For example evasive answers to straightforward requests for information; overly elaborate payment arrangements involving further third parties, ad hoc or unusual
requests for expense reimbursement not properly covered by accounting procedures.
• Making use of any external sources of information (UKTI, sectoral organisations) on bribery risks
in particular markets and using the data to inform relationships with particular agents.
• Making sure staff have a confidential means to raise any concerns about bribery.
Id.
Id., Principle 1, ¶ 1.1.
215
Id., Principle 1.
216
Id., Principle 1, ¶ 1.2. “For example, a very small business may be able to rely heavily on periodic oral briefings
to communicate its policies while a large one may need to rely on extensive written communication.” Id.
214
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Similarly, “[a]dequate bribery prevention procedures ought to be proportionate to the
bribery risks that the organisation faces.”217 An “assessment of risk across the organisation
is therefore a necessary first step.”218 Small organizations can face “significant risks, and will
need more extensive procedures than their counterparts facing limited risks.”219
“The level of risk that organisations face will also vary with the type and nature of the persons associated with it.”220 Commercial “[o]rganisations are likely to need to select procedures
to cover a broad range of risks but any consideration by a court in an individual case of the
adequacy of procedures is likely necessarily to focus on those procedures designed to prevent
217

Id. As an example, a “medium sized company . . . has acquired a new customer in a foreign country . . . where it
operates through its agent company . . . .” Id., Case study 1. The company’s “bribery risk assessment has identified facilitation payments as a significant problem in securing reliable importation into [the foreign country]
and transport to its new customer’s manufacturing locations.” Id. “These sometimes take the form of ‘inspection fees’ required before [the foreign country’s] import inspectors will issue a certificate of inspection and
thereby facilitate the clearance of goods.” Id.
The company could consider taking any one or more of the following steps:
• Communication of its policy of non-payment of facilitation payments to its agent company and

its staff.
• Seeking advice on the law of [the foreign country] relating to certificates of inspection and fees for

these to differentiate between properly payable fees and disguised requests for facilitation payments.
• Building realistic timescales into the planning of the project so that shipping, importation and de-

livery schedules allow where feasible for resisting and testing demands for facilitation payments.
• Requesting that [the agent company] train its staff about resisting demands for facilitation payments

and the relevant local law and provisions of the [UK] Bribery Act . . . .
• Proposing or including as part of any contractual arrangement certain procedures for [the agent

company] and its staff, which may include one or more of the following, if appropriate:
• questioning of legitimacy of demand
• requesting receipts and identification details of the official making the demand
• requests to consult with superior officials
• trying to avoid paying “inspection fees” (if not properly due) in cash and directly to an official
• informing those demanding payments that compliance with the demand may mean that [the
company] (and possibly [the agent company]) will commit an offence under UK law
• informing those demanding payments that it will be necessary for [the agent company] to inform
the UK embassy of the demand.
• Maintaining close liaison with [the agent company] so as to keep abreast of any local developments
that may provide solutions and encouraging [the agent company] to develop its own strategies based
on local knowledge.
• Use of any UK diplomatic channels or participation in locally active non-governmental organisations, so as to apply pressure on the authorities of [the foreign company] to take action to stop
demands for facilitation payments.
Id.
Id., Principle 1, ¶ 1.2.
219
Id.
220
Id., Principal 1, ¶ 1.3. “For example, a commercial organisation that properly assesses that there is no risk of bribery on the part of one of its associated persons will accordingly require nothing in the way of procedures to prevent bribery in the context of that relationship. By the same token, the bribery risks associated with reliance on
a third party agent representing a commercial organisation in negotiations with foreign public officials may be
assessed as significant and accordingly require much more in the way of procedures to mitigate those risks.” Id.
218
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bribery on the part of the associated person committing the offence in question.”221 “Bribery
prevention procedures may be stand alone or form part of wider guidance.”222 “[T]he procedures should seek to ensure there is a practical and realistic means of achieving the organisation’s stated anti-bribery policy objectives across all of the organisation’s functions.”223
Bribery prevention policies “are likely to include certain common elements,”224
including a “commitment to bribery prevention,”225 a “general approach to mitigation of
specific bribery risks, such as those arising from the conduct of intermediaries and agents,
or those associated with hospitality and promotional expenditure, facilitation payments
or political and charitable donations or contributions,”226 and “an overview of its strategy
to implement its bribery prevention policies.”227
“The procedures put in place to implement an organisation’s bribery prevention
policies should be designed to mitigate identified risks as well as to prevent deliberate
unethical conduct on the part of associated persons.”228 Depending on the “particular
risks faced,” topics that the bribery prevention procedures might include are:229
•
•
•
•
•
•
•
•
•
•

The involvement of the organisation’s top-level management . . . .
Risk assessment procedures . . . .
Due diligence of existing or prospective associated persons . . . .
The provision of gifts, hospitality and promotional expenditure; charitable and
political donations; or demands for facilitation payments.
Direct and indirect employment, including recruiting, terms and conditions,
disciplinary action and remuneration.
Governance of business relationships with all other associated persons including
pre and post contractual agreements.
Financial and commercial controls such as adequate bookkeeping, auditing and
approval of expenditure.
Transparency of transactions and disclosure of information.
Decision making, such as delegation of authority procedures, separation of
functions and the avoidance of conflicts of interest.
Enforcement, detailing discipline processes and sanctions for breaches of the
organisation’s anti-bribery rules.

Id.
Id., Principal 1, ¶ 1.4. “[F]
or example on recruitment or on managing a tender process in public
procurement.” Id.
223
Id.
224
Id., Principal 1, ¶ 1.6.
225
Id.
226
Id.
227
Id.
228
Id., Principal 1, ¶ 1.7.
229
Id.
221
222
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• The reporting of bribery including “speak up” or “whistle blowing” procedures.
• The detail of the process by which the organisation plans to implement its bribery
prevention procedures, for example, how its policy will be applied to individual
projects and to different parts of the organisation.
• The communication of the organisation’s policies and procedures, and training
in their application . . . .
• The monitoring, review and evaluation of bribery prevention procedures . . . .
7.4.6.2 Principle 2: Top-Level Commitment
Whether it be “a board of directors, the owners or any other equivalent body or person,”
a commercial organisation’s “top-level management” must be “committed to preventing bribery by persons associated with it.”230 The top level of management must “foster a culture within the organisation in which bribery is never acceptable.”231 Those in
the “top-level of management” are “in the best position to foster a culture of integrity
where bribery is unacceptable.”232 “[T]op-level management commitment to bribery
prevention is likely to include (1) communication of the organisation’s anti-bribery
stance, and (2) an appropriate degree of involvement in developing bribery prevention
procedures.”233
In addition to a formal statement, “communication of the commitment to zero tolerance to bribery” can take a variety of forms to be “tailored to different audiences.”234 Any
formal statement would “need to be drawn to people’s attention on a periodic basis” and

Id., Principal 2.
Id.
232
Id., Principal 2, ¶ 2.1.
233
Id., Principal 2, ¶ 2.2. For example, where a “small to medium sized component manufacturer is seeking
contracts in markets abroad where there is a risk of bribery,” a “senior manager has devoted some time to
participation in the development of a sector-wide anti-bribery initiative.” Id., Case study 10. “[T]op level
management . . . could consider” taking any one or more of the following steps:
230
231

• The making of a clear statement disseminated to its staff and key business partner of its commitment

•
•
•

•

234

to carry out business fairly, honestly and openly, referencing its key bribery prevention procedures
and its involvement in the sectoral initiative.
Establishing a code of conduct that includes suitable anti-bribery provisions and making it accessible
to staff and third parties on its website.
Considering an internal launch of a code of conduct, with a message of commitment to it from
senior management.
Senior management emphasising among the workforce and other associated persons the importance
of understanding and applying the code of conduct and the consequences of breaching the policy
or contractual provisions relating to bribery prevention for employees and managers and external
associated persons.
Identifying someone of a suitable level of seniority to be a point-person for queries and issues
relating to bribery risks.

Id.
Id., Principal 2, ¶ 2.3.
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be “generally available.”235 “Effective formal statements that demonstrate top level commitment are likely to include” the following:236
•
•
•
•

•
•

•
•

a commitment to carry out business fairly, honestly and openly
a commitment to zero tolerance towards bribery
the consequences of breaching the policy for employees and managers
for other associated persons the consequences of breaching contractual provisions
relating to bribery prevention (this could include a reference to avoiding doing
business with others who do not commit to doing business without bribery as a
‘best practice’ objective)
articulation of the business benefits of rejecting bribery (reputational, customer
and business partner confidence)
reference to the range of bribery prevention procedures the commercial
organisation has or is putting in place, including any protection and procedures
for confidential reporting of bribery (whistle-blowing)
key individuals and departments involved in the development and
implementation of the organisation’s bribery prevention procedures
reference to the organisation’s involvement in any collective action against
bribery in, for example, the same business sector.

“Effective leadership in bribery prevention will take a variety of forms appropriate
for and proportionate to the organisation’s size, management structure and circumstances.”237 For a small organization, top-level management may need to be “personally
involved in initiating, developing and implementing bribery prevention procedures and
bribery critical decision making.”238 In a large multinational organization, “the board
should be responsible for setting bribery prevention policies, tasking management to
design, operate and monitor bribery prevention procedures, and keeping these policies
Id.
Id.
237
Id., Principal 2, ¶ 2.4.
238
Id. For example, a small to medium sized installation company operating within the United Kingdom may
rely on independent consultants to facilitate business opportunities and to assist in the preparation of both
pre-qualification submissions and formal tenders in seeking new business. Id., Case study 2. The “consultants
work on an arms-length-fee-plus-expenses basis.” Id. They are used to enhance the company’s chances of being
included in tender and pre-qualification lists and of being selected as main or sub-contractors. Id. The reliance
on these consultants and the difficulties of monitoring their expenditures which sometimes include cash transactions has been identified as a source of medium to high risk of bribery being undertaken on behalf of the
company. Id. To mitigate these risks, the company should consider taking one or more of the following steps:
235
236

• Communication of a policy statement committing it to transparency and zero tolerance of bribery in
pursuit of its business objectives. The statement could be communicated to the company’s employees,
known consultants and external contacts, such as sectoral bodies and local chambers of commerce.
• Firming up its due diligence before engaging consultants. This could include making enquiries
through business contacts, local chambers of commerce, business associations, or internet searches
and following up any business references and financial statements.
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and procedures under regular review.”239 The following elements are likely to be reflected
in the involvement of top-level management:240
• Selection and training of senior managers to lead anti-bribery work where
appropriate.
• Leadership on key measures such as a code of conduct.
• Enforcement of all bribery prevention related publications.
• Leadership in awareness raising and encouraging transparent dialogue
throughout the organisation so as to seek to ensure effective dissemination of
anti-bribery policies and procedures to employees, subsidiaries, and associated
persons, etc.
• Engagement with relevant associated persons and external bodies, such as sectoral
organisations and the media, to help articulate the organisation’s policies.
• Specific involvement in high profile and critical decision making where
appropriate.
• Assurance of risk assessment.
• General oversight of breaches of procedures and the provision of feedback to the
board or equivalent, where appropriate, on levels of compliance.
7.4.6.3 Principle 3: Risk Assessment
On a “periodic, informed and documented” basis, a commercial organization must assess
“the nature of its exposure to the potential external and internal risks of bribery on its
behalf by persons associated with it.”241 Risk assessment procedures must be adopted
“that are proportionate to the organisation’s size and structure and to the nature, scale
and location of its activities.”242 “[W]hatever approach” that is taken, the better an

• Considering firming up the terms of the consultants’ contracts so that they reflect a commitment

•
•
•
•

to zero tolerance of bribery, set clear criteria for provision of bona fide hospitality on the company’s
behalf and define in detail the basis of remuneration, including expenses.
Consider making consultants’ contracts subject to periodic review and renewal.
Drawing up key point guidance on preventing bribery for its sales staff and all other staff involved in
bidding for business and when engaging consultants.
Periodically emphasising these policies and procedures at meetings—for example, this might form a
standing item on meeting agendas every few months.
Providing a confidential means for staff and external business contacts to air any suspicions of the use
of bribery on the company’s behalf.

Id.
Id., Principle 2, ¶ 2.4.
240
Id.
241
Id., Principal 3.
242
Id., Principal 3, ¶ 3.1. For many commercial organizations, risk assessment “will manifest itself as part of a more
general risk assessment carried out in relation to business objectives.” Id. For some commercial organizations,
this may mean “a more specific stand alone bribery risk assessment.” Id.
239
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organization’s “understanding of the bribery risks” it faces the more likely its efforts to
prevent bribery are to be effective.243
Risk assessment procedures must be developed to “enable the commercial organisation
accurately to identify and prioritise the risk it faces. . .whatever its size, activities, customers or markets.”244 These procedures “usually reflect a few basic characteristics”:245
• Oversight of the risk assessment by top level management.
• Appropriate resourcing—this should reflect the scale of the organisation’s
business and the need to identify and prioritise all relevant risks.
• Identification of the internal and external information sources that will enable
risk to be assessed and reviewed.
• Due diligence enquiries . . . .
• Accurate and appropriate documentation of the risk assessment and its
conclusions.
The risk assessment of a commercial organization must “evolve” as the business of the
commercial organization evolves.246 “Commonly encountered external risks can be categorised into five broad groups”:247
• Country risk: this is evidenced by perceived high levels of corruption, an absence
of effectively implemented anti-bribery legislation and a failure of the foreign
government, media, local business community and civil society to effectively
promote transparent procurement and investment policies.
• Sectoral risk: some sectors are higher risk than others. Higher risk sectors
include the extractive industries and the large scale infrastructure sector.
• Transaction risk: certain types of transactions give rise to higher risks, for
example, charitable or political contributions, licences and permits, and
transactions relating to public procurement.
• Business opportunity risk: such risks might arise in high value projects or with
projects involving many contractors or intermediaries; or with projects which
are not apparently undertaken at market prices, or which do not have a clear
legitimate objective.
• Business partnership risk: certain relationships may involve higher risk, for
example, the use of intermediaries in transactions with foreign public officials;
consortia or joint venture partners; and relationships with politically exposed

Id.
Id., Principal 3, ¶ 3.3.
245
Id.
246
Id., Principal 3, ¶ 3.4.
247
Id., Principal 3, ¶ 3.5.
243
244
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persons where the proposed business relationship involves, or is linked to, a
prominent public official.248
Assessing external bribery risks enhances a commercial organization’s ability to mitigate
those risks by procedures that govern “the relevant operations or business relationships.”249
A bribery risk assessment “should also examine the extent to which internal structures or procedures may themselves add to the level of risk.”250 “[I]nternal [risk] factors may include”:251
• deficiencies in employee training, skills and knowledge
• bonus culture that rewards excessive risk taking
• lack of clarity in the organisation’s policies on, and procedures for, hospitality
and promotional expenditure, and political or charitable contributions
• lack of clear financial controls
• lack of a clear anti-bribery message from the top-level management.
7.4.6.4 Principle 4: Due Diligence
“[T]aking a proportionate and risk based approach,”252 due diligence procedures must be
applied “in respect of persons who perform or will perform services for or on behalf of the
organisation, in order to mitigate identified bribery risks.”253 “Due diligence procedures
248
249

Id.
Id., Principal 3, ¶ 3.6. As an example, for a small specialised manufacturer seeking to expand into emerging
markets, a need may arise as to how to assess the risks of entering the new markets. Id., Case study 5. In so
doing, the small manufacturer could take one or more of the following steps:
• Incorporating an assessment of bribery risk into research to identify the optimum market for expansion.
• Seeking advice from UK diplomatic services and government organisations such as UK Trade and

Investment.
• Consulting general country assessments undertaken by local chambers of commerce, relevant

non-governmental organisations and sectoral organisatiions.
• Seeking advice from industry representatives.
• Following up any general or specialist advice with further independent research.

Id.
Id., Principle 3, ¶ 3.6.
251
Id.
252
Id., Principle 4.
253
Id. As an example, a small company of the United Kingdom “relies on agents in [the foreign country] from
which it imports local high quality perishable produce and to which it exports finished goods.” Id., Case study
9. “The bribery risks [the small company] faces arise entirely as a result of its reliance on agents and their relationship with local businessmen and officials.” Id. The small company “is offered a new business opportunity
in [the foreign country] through a new agent . . . .” Id. In needing to conclude an agreement with the new agent
quickly, the small company needs to consider one or more of the following steps:
250

• Conducting due diligence and background checks on [the new agent] that are proportionate to the

risk before engaging [the new agent]; which could include:
• making enquiries through [the new agent’s] business contacts, local chambers of commerce or
business associations, or internet searches

United Kingdom    155

are both a form of bribery risk assessment . . . and a means of mitigating a risk.”254 “[T]he
appropriate level of due diligence to prevent bribery will vary enormously depending on
the risks arising from the particular relationship.”255 The due diligence that takes place
“should be proportionate to the identified risk.”256
“Organisations will need to take considerable care in entering into certain business
relationships, due to the particular circumstances in which the relationships come into
• seeking business references and a financial statement from [the new agent] and reviewing [the
new agent’s] CV to ensure [the new agent] has suitable experience.
• Considering how best to structure the relationship with [the new agent], including how the [new
agent] should be remunerated for its services and how to seek to ensure the [new agent’s] compliance
with relevant laws and codes applying to foreign public officials.
• Making the contract with [the new agent] renewable annually or periodically.
• Travelling to [the foreign country] periodically to review the agency situation.
Id.
Id., Principle 4, ¶ 4.1. “By way of illustration, a commercial organisation may identify risks that as a general
proposition attach to doing business in reliance upon local third party intermediaries. Due diligence of specific prospective third party intermediaries could significantly mitigate these risks.” Id.
255
Id., Principle 4, ¶ 4.3. “So, for example, the appropriate level of due diligence required by a commercial organisation when contracting for the performance of information technology services may be low, to reflect low
risks of bribery on its behalf. In contrast, an organisation that is selecting an intermediary to assist in establishing a business in foreign markets will typically require a much higher level of due diligence to mitigate the risks
of bribery on its behalf.” Id.
In a situation where “a medium to large sized” manufacturer of “specialist equipment” has an opportunity to enter an emerging market in a foreign country by supplying its equipment to that government and is
required to operate through a local agent, the manufacturer must take steps to ensure that a reputable agent
is retained so that risk of bribery is minimized. Id., Case study 6. Under the UK Bribery Act Guidance, the
manufacturer should consider taking one or more of the following steps:
254

• Compiling a suitable questionnaire for potential agents requiring for example, details of ownership if
not an individual; CVs and references for those involved in performing the proposed service; details
of any directorships held, existing partnerships and any relevant judicial or regulatory findings.
• Having a clear statement of the precise nature of the services offered, costs, commissions, fees and
the preferred means of remuneration.
• Undertaking research, including internet searches, of the prospective agents and, if a corporate
body, of every person identified as having a degree of control over its affairs.
• Making enquiries with the relevant authorities in [the particular foreign country] to verify the information received in response to the questionnaire.
• Following up references and clarifying any matters arising from the questionnaire or any other information received with the agents, arranging face to face meetings where appropriate.
• Requesting sight or evidence of any potential agent’s own anti-bribery policies and, where a corporate body, reporting procedures and records.
• Being alert to key commercial questions such as:
• Is the agent really required?
• Does the agent have the required expertise?
• Are they interacting with or closely connected to public officials?
• Is what you are proposing to pay reasonable and commercial?
• Renewing due diligence enquiries on a periodic basis if an agent is appointed.
256

Id.
Id., Principle 4, ¶ 4.3. “They can also be undertaken internally or by external consultants.” Id.
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existence.”257 In such circumstances, the “importance of thorough due diligence and
risk mitigation prior to any commitment are paramount in such circumstances.”258
A “risk-based approach” should be employed in conducting due diligence.259
“Appraisal and continued monitoring of recruited or engaged ‘associated’ persons may
also be required, proportionate to the identified risks.”260 As more individuals, and possibly other entities, are likely to be involved and the “exact nature” of their roles may not be
easy to determine, “more information is likely to be required from prospective and existing associated persons that are incorporated (e.g., companies) than from individuals.”261
“[D]ue diligence may involve direct requests for details on the background, expertise
and business experience, of relevant individuals.”262 A commercial organization may also
consider including an appropriate level of due diligence in “its recruitment and human
resources procedures” related to certain “posts” involving its operations or those of its
associated persons.263
7.4.6.5 Principle 5: Communication (Including Training)
A commercial organization must ensure “that its bribery prevention policies and procedures are embedded and understood throughout the organisation through internal and
external communication, including training, that is proportionate to the risks it faces.”264
“The nature of communication will vary enormously between commercial organisations
in accordance with the different bribery risks faced, the size of the organisation and the scale
and nature of its activities.”265
Id., Principle 4, ¶ 4.4. “An example is where local law or convention dictates the use of local agents in circumstances where it may be difficult for a commercial organisation to extricate itself from a business relationship
once established.” Id.
258
Id. “Another relationship that carries particularly important due diligence implications is a merger of commercial organisations or an acquisition of one by another.” Id.
259
Id., Principle 4, ¶ 4.5.
260
Id. “For example, in lower risk situations, commercial organisations may decide that there is no need to conduct much in the way of due diligence. In higher risk situations, due diligence may include conducting direct
interrogative enquiries, indirect investigations, or general research on proposed associated persons.” Id.
261
Id.
262
Id.
263
Id., Principle 4, ¶ 4.6. “Due diligence is unlikely to be needed in relation to lower risk posts.” Id.
264
Id., Principle 5. “Making information available assists in more effective monitoring, evaluation and review of
bribery prevention procedures. Training provides the knowledge and skills needed to employ the organisation’s procedures and deal with any bribery related problems or issues that may arise.” Id., Principle 5, ¶ 5.1.
265
Id., Principle 5, ¶ 5.2. “A firm of engineers . . . maintains a programme of annual events providing entertainment, quality dining and attendance at various sporting occasions, as an expression of appreciation of its long
association with its business partners.” Id., Case study 4. “Private bodies and individuals are happy to meet
their own travel and accommodation costs associated with attending these events.” Id. “The costs of the travel
and accommodations of any foreign public officials attending are, however, met by [the firm].” Id.
The firm could consider taking one or more of the following steps:
257

• Conducting a bribery risk assessment relating to its dealing with business partners and foreign public officials and in particular the provision of hospitality and promotional expenditure.
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“Internal communications should convey the ‘tone from the top’ but are also likely to focus
on the implementation of the organisation’s policies and procedures and the implications for
employees.”266 “Another important aspect of internal communications is the establishment
of a secure, confidential and accessible means for internal or external parties to raise concerns
about bribery on the part of associated persons, to provide suggestions for improvement of
bribery prevention procedures and control for requesting advice.”267 “If these procedures are
to be effective there must be adequate protection for those reporting concerns.”268
“External communication of prevention policies . . . can reassure existing and prospective
associated persons and can act as a deterrent to those intending to bribe on a commercial
organisation’s behalf.”269 “A commercial organisation may consider it proportionate and
appropriate to communicate its anti-bribery policies and commitment to a wider audience,
such as other organisations in its sector and to sectoral organisations that would fall outside
the scope of the range of its associated persons, or to the general public.”270
• Publication of a policy statement committing it to transparent, proportionate, reasonable and bona
fide hospitality and promotional expenditure.
• The issue of internal guidance on procedures that apply to the provision of hospitality and/or promotional expenditure providing:
• that any procedures are designed to seek to ensure transparency and conformity with any relevant law and codes applying to [the firm]
• that any procedures are designed to seek to ensure transparency and conformity with relevant
laws and codes applying to foreign public officials
• that any hospitality should reflect a desire to cement good relations and show appreciation, and
that promotional expenditure should seek to improve the image of [the firm] as a commercial
organisation, to better present its products or services, or establish cordial relations
• that the recipient should not be given the impression that they are under an obligation to confer
any business advantage or that the recipient’s independence will be affected
• criteria to be applied when deciding the appropriate levels of hospitality for both private and
public business partners, clients, suppliers, and foreign public officials and the type of hospitality
that is appropriate in different sets of circumstances
• that provision of hospitality for public officials be cleared with the relevant public body so that it
is clear who and what the hospitality is for
• for expenditure over certain limits, approval by an appropriately senior level of management may
be a relevant consideration
• accounting (book-keeping, orders, invoices, delivery notes, etc.).
• Regular monitoring, review and evaluation of internal procedures and compliance with them.
• Appropriate training and supervision provided to staff.
Id.
Id., Principle 5, ¶ 5.3. “Such communication includes policies on particular areas such as decision making, financial control, hospitality and promotional expenditures, facilitation payments, training, charitable and political
donations and penalties for breach of rules and the articulation of management roles at different levels.” Id.
267
Id. “These so called ‘speak up’ procedures can amount to a very helpful management tool for commercial
organisations with diverse operations that may be in many countries.” Id.
268
Id.
269
Id., Principle 5, ¶ 5.4. For example, a “statement or codes of conduct” could be issued. Id. “Such communications can include information on bribery prevention procedures and controls, sanctions, results of internal
surveys, rules governing recruitment, procurement and tendering.” Id.
270
Id.
266
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“[T]raining should be proportionate to risk but some training is likely to be effective
in firmly establishing an anti-bribery culture whatever the level of risk.”271 “General training could be mandatory for new employees or for agents (on a weighted risk basis) as
part of an induction process, but it should also be tailored to the specific risks associated
with specific posts.”272 Particularly relevant “for high risk associated persons,” it “may be
appropriate to require” those persons to “undergo training.”273 “Effective training is continuous, and regularly monitored and evaluated.”274
7.4.6.6 Principle 6: Monitoring and Review
A commercial organization should monitor and review “procedures designed to prevent
bribery by persons associated with it and [make] improvements where necessary.”275 “The
bribery risks that a commercial organisation faces may change over time, as may the nature
and scale of its activities, so the procedures required to mitigate those risks are also likely to

Id., Principle 5, ¶ 5.5. “Training may take the form of education and awareness raising about the threats posed
by bribery in general and in the sector or areas in which the organisation operates in particular, and the various
ways it is being addressed.” Id.
272
Id., Principle 5, ¶ 5.6. “Consideration should also be given to tailoring training to the special needs of those
involved in any ‘speak up’ procedures, and higher risk functions such as purchasing, contracting, distribution
and marketing, and working in high risk countries.” Id.
273
Id., Principle 5, ¶ 5.7. Commercial “organisations may wish to encourage associated persons to adopt bribery
prevention training.” Id. As an example, in a situation where a manufacturer in the United Kingdom “has
engaged an individual as a local agent and adviser . . . to assist with winning a contract and developing its business in a foreign country where the risk of bribery is assessed as high,” id., Case study 7, the manufacturer
should consider taking “any or a combination” of the following steps:
271

• Making employees of [the manufacturer] engaged in bidding for business fully aware of [the manufacturer’s] anti-bribery statement, code of conduct and, where appropriate, that details of its anti-bribery
policies are included in its tender.
• Including suitable contractual terms on bribery prevention measures in the agreement between [the
manufacturer] and [local agent], for example: requiring the [local agent] not to offer or pay bribes;
giving [the manufacturer] the ability to audit [the agent’s] activities and expenditure; requiring the
[local agent] to report any requests for bribes by officials to [the agent] and, in the event of suspicion arising as to [the manufacturer’s] activities, giving the [local agent] the right to terminate the
arrangement.
• Making employees of [the agent] fully aware of policies and procedures applying to relevant issues
such as hospitality and facilitation payments, including all financial mechanisms, sanctions for any
breaches of the rules and instructions on how to report any suspicious conduct.
• Supplementing the information, where appropriate, with specially prepared training to [the agent’s]
staff involved with the foreign country.
Id.
Id., Principle 5, ¶ 5.6. Whatever the training format, whether it be traditional forms such as classroom training
or seminars or newer methods such as e-learning or web-based tools, “the training ought to achieve its objective of ensuring that those participating in it develop a firm understanding of what the relevant policies and
procedures mean in practice for them.” Id., Principle 5, ¶ 5.8.
275
Id., Principle 6.
274
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change.”276 The effectiveness of bribery prevention procedures needs to be monitored and
evaluated.277 Where necessary, they should be adapted to ensure their effectiveness.278
A wide range of internal and external review mechanisms can be considered for monitoring the effectiveness of bribery prevention procedures.279 “Systems set up to deter,
detect and investigate bribery, and monitor the ethical quality of transactions, such as
internal financial control mechanisms, will help provide insight into the effectiveness
of procedures designed to prevent bribery.”280 “[S]urveys, questionnaires and feedback
Id., Principle 6, ¶ 6.1.
Id.
278
Id. “In addition to regular monitoring, an organisation might want to review its processes in response to other
stimuli, for example governmental changes in countries in which they operate, an incident of bribery or negative press reports.” Id.
279
Id., Principle 6, ¶ 6.2. “A medium sized company . . . is interested in significant foreign mineral deposits.” Id.,
Case study 3. “[The company] proposes to enter into a joint venture with a local mining company . . . .” Id. “It is
proposed that [the company and the local mining company] would have an equal holding in the joint venture
company . . . .” Id. “The [company] identifies the necessary interaction between [the joint venture] and local
public officials as a source of significant risks of bribery.” Id.
“[The company] could consider negotiating for the inclusion” of one or more “of the following bribery
prevention procedures into the agreement setting up [the joint venture]:”
276
277

• Parity of representation on the board of [the joint venture].
• That [the joint venture] put in place measures designed to ensure compliance with all applicable bribery and corruption laws. These measures might cover such issues as:
• gifts and hospitality
• agreed decision-making rules
• procurement
• engagement of third parties, including due diligence requirements
• conduct of relations with public officials
• training for staff in high risk positions
• record keeping and accounting.
• The establishment of an audit committee with at least one representative of [the company] and [the
local mining company] that has the power to view accounts and certain expenditures and prepare
regular reports.
• Binding commitments by [the company] and [the local mining company] to comply with all applicable bribery laws in relation to the operation of [the joint venture], with a breach by either [the
company] or [the local mining company] being a breach of the agreement between them. Where such
a breach is a material breach this could lead to termination or other similarly significant consequences.
280

Id.
Id., Principle 6, ¶ 6.2. As one example, “[a]company . . . exports a range of seed products to growers around the
globe.” Id., Case study 8. The company’s “representative travels to a foreign country . . . to discuss with a local
farming co-operative the possible supply of a new strain of wheat that is resistant to a disease which recently
swept the region.” Id. “[T]he head of the co-operative tells [the company’s] representative about the problems
which the relative unavailability of antiretroviral drugs cause locally in the face of a high HIV infection rate.” Id.
Later, an official of the foreign company discusses the “approval of [the company’s] wheat strain for import,
the official suggests that [the company] could pay for the necessary antiretroviral drugs and this will be a very
positive factor in the Government’s consideration of the licence to import the new seed strain.” Id. In another
meeting, “the same official states that ‘the company’ should donate money to a certain charity suggested by
the official which, the official assures, will then take the necessary steps to purchase and distribute the drugs.”
Id. The company is concerned that potential bribery risks may be involved. Id.
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can be an important source of information.”281 “[F]ormal period reviews and reports for
top-level management” can also be useful.282
“Organisations could also draw on information on organisations’ practices.”283 In addition, though they may not in and of themselves suffice for meeting the terms of “adequate”
procedures under section 7 of the UK Bribery Act, external verification or assurance of
the effectiveness of anti-bribery procedures may be helpful.284
7.4.7 Other Defenses
For a violation of section 1, a defense is provided if the person’s conduct was necessary for “the proper exercise of any function of an intelligence service,”285 or for “the
proper exercise of any function of the armed forces when engaged on active service.”286
The company should consider taking one or more of the following steps:
• Making reasonable efforts to conduct due diligence, including consultation with staff members and
any business partners it has in [the foreign country] in order to satisfy itself that the suggested arrangement is legitimate and in conformity with any relevant laws and codes applying to the foreign public
official responsible for approving the product. It could do this by obtaining information on:
• [the foreign country’s] local law on community benefits as part of Government procurement and,
if there is no particular local law, the official status and legitimacy of the suggested arrangement
• the particular charity in question including its legal status, its reputation in [the foreign country],
and whether it has conducted similar projects, and
• any connections the charity might have with the foreign official in question, if possible.
• Adopting an internal communication plan designed to ensure that any relationships with charitable
organisations are conducted in a transparent and open manner and do not raise any expectation of the
award of a contract or licence.
• Adopting company-wide policies and procedures about the selection of charitable projects or initiatives which are informed by appropriate risk assessments.
• Training and support for staff in implementing the relevant policies and procedures of communication which allow issues to be reported and compliance to be monitored.
• If charitable donations made in [the foreign country] are routinely channelled through government officials or to others at the official’s request, a red flag should be raised and [the company] may seek to monitor the way its contributions are ultimately applied, or investigate alternative methods of donation such
as official “off-set” or “community gain” arrangements with the government of [the foreign country].
• Evaluation of its policies relating to charitable donations as part of its next periodic review of its
anti-bribery procedures.
Id.
Id., Principle 6, ¶ 6.2. “They can also provide a means by which employees and other associated persons can
inform continuing improvement of anti-bribery policies.” Id.
282
Id., Principle 6, ¶ 6.3.
283
Id. “[F]or example relevant trade bodies or regulators might highlight examples of good or bad practice in
their publications.” Id.
284
Id., Principle 6, ¶ 6.4. “Some organisations may be able to apply for certified compliance with one of the
independently-verified anti-bribery standards maintained by industrial sector associations or multilateral
bodies.” Id.
285
UK Bribery Act, supra note 3, § 13(1)(a).
286
Id. § 13(1)(b).
281
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A similar defense is not provided for a violation of section 6 or section 7.287 The defense is
also unavailable where the evidence of a section 1 violation also establishes a violation of
section 6.288
7.5 Sanctions

7.5.1 Criminal Sanctions
The UK Bribery Act provides the same maximum criminal penalties for domestic and
foreign bribery. Natural persons are punishable by imprisonment of up to 10 years, an
unlimited fine, or both.289 Entities that commit domestic or foreign bribery, or who fail
to prevent domestic or foreign bribery, are punishable by an unlimited fine.290 “While
there is no statutory maximum for fines, the courts are responsible for ensuring that the
fines imposed in particular cases are proportionate to the gravity of the offence.”291
7.5.1.1 Deferred Prosecution Agreements
In recently adopted legislation, the Crime and Courts Act 2013,292 the UK has made
provision for the use of deferred prosecution agreements (“DPA”) in situations involving economic and financial offenses,293 including the UK Bribery Act.294 A DPA “is an
agreement between a designated prosecutor and a person (“P”) whom the prosecutor
is considering prosecuting for an offence . . . [in which] P agrees to comply with the
requirements imposed on P by the agreement.”295 An individual may not be a party to
a DPA.296 A DPA is limited to a “body corporate, a partnership or an unincorporated
association.”297

However, where the underlying offense for a violation of section 7 may indicate a violation of section 1, the
defense would presumably apply to the underlying section 1 violation. Under such a circumstance, the defense
would, in effect, be applicable to the section 7 violation.
288
UK Bribery Act, supra note 3, § 13(6)(“relevant bribery offence”)(a).
289
Id. § 11(1).
290
Id. § 11(2)(b), (3). UK Bribery Act Explanatory Notes, supra note 40, ¶ 56.
291
UK Phase 1ter Report, supra note 5, ¶ 49.
292
Crime and Courts Act (“CCA”), 2013, c. 22, sch. 17 (U.K.).
293
Id., sch. 17, §§ 15–30. Crime and Courts Act, 2013. Explanatory Notes (“CCA Explanatory Notes”), c. 22, ¶
574 (U.K.). In situations where no charges have yet been “commenced against [an] organisation,” DPAs will
be available for conduct taking place prior to the effective date of the legislation permitting the use of DPAs.
Id. ¶ 577.
294
CCA, supra note 292, sch. 17, § 26.
295
Id., sch. 17, §§ 1(1), 2(a).
296
Id., sch. 17, § 4(1).
297
Id.
287
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A DPA “must contain a statement of facts relating to the alleged offence.”298 The DPA
must also include the date on which the DPA ceases to have effect . . . .”299 A DPA may
impose a wide range of requirements on a party, including:300
(a)
(b)
(c)
(d)
(e)

to pay to the prosecutor a financial penalty;
to compensate victims of the alleged offence;
to donate money to a charity or other third party;
to disgorge any profits made by P from the alleged offence;
to implement a compliance programme or make changes to an existing
compliance programme relating to P’s policies or to the training of P’s
employees or both;
(f ) to co-operate in any investigation relating to the alleged offence;
(g) to pay any reasonable costs of the prosecutor in relation to the alleged offence
or the DPA.
The foregoing is “a non-exhaustive illustrative list of potential terms and conditions
that may be included in a DPA.”301 The list is also “not prescriptive.”302 Rather, it is “to
ensure that each DPA can be tailored to the particular facts of an individual case.”303
A DPA may also impose time limits within which a party must comply with the requirements imposed on it.304 In addition, the DPA may set out the consequences for the failure
on the part of a party to comply with its terms. Nonetheless, any financial penalty under
a DPA “must be broadly comparable to the fine that a court would have imposed on [a
party] on conviction for the alleged offence following a guilty plea.”305
As soon as proceedings are instituted “in the Crown Court by preferring a bill of
indictment,” the proceedings are “automatically suspended” upon application of the
prosecutor following the approval of the DPA.306 The DPA must be approved in a private
hearing whereby the Crown Court finds that the DPA is “likely to be in the interest of
justice,” and, as well, that the proposed terms are “fair, reasonable and proportionate.”307
If the court decides to approve the DPA, it must make such a declaration in open court
and the prosecutor must publish the DPA, the declaration of the court, and the reasons
for its decision.308
Id., sch. 17, § 5(1).
Id., sch. 17, § 5(2).
300
Id., sch. 17, § 5(3).
301
CCA Explanatory Notes, supra note 293, ¶ 548.
302
Id.
303
Id.
304
CCA, supra note 292, sch. 17, § 5(3).
305
Id., sch. 17, § 5(5).
306
Id., sch. 17, § 2(1), (2).
307
Id., sch. 17, § 7(1), (4).
308
Id., sch. 17, § 8(1), (3), (4), (6), (7).
298
299
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If a party fails to comply with the DPA, a prosecutor may make application to the
court to either terminate the DPA or to seek to remedy the failure.309 If the court determines that the DPA may be terminated,310 the suspended status of the prosecution ceases.
“The statement of facts in the DPA is, in any criminal proceedings brought against [a party]
for the alleged offence, to be treated as an admission by [the party].”311
7.5.1.2 Civil Recovery Orders
Through a civil recovery order (“CRO”), the Proceeds of Crime Act (“POCA”) provides
for the recovery in civil proceedings of property that is or that represents property obtained
through unlawful conduct.312 In order for proceedings to be brought by the authorities, it
does not matter “whether or not any proceedings have been brought for an offence in connection with the property.”313 As a result, a CRO provides an alternative mechanism for
resolving an investigation in a way that will avoid criminal charges and the implications of a
debarment by the authorities in the UK under the EU Procurement Directive.314
By seeking a CRO, enforcement authorities may determine a civil settlement is appropriate through a consent order.315 Parties to civil recovery proceedings have “the power to
settle the proceedings at any time after the claim form, or in Scotland the application, has
been issued and served.”316 “The court may make an order staying (in Scotland, sisting)
any proceedings for a recovery order on terms agreed by the parties for the disposal of the
proceedings if each person to whose property the proceedings, or the agreement, relates
is a party both to the proceedings and the agreement.”317 “Such an order may provide for
the property to which it applies to cease to be recoverable, or make any further provision
that the court thinks appropriate . . . .”318
To date, among others, CRO consent orders have included the following terms:
• a financial penalty associated with the amount of the property unlawfully
obtained;319

Id., sch. 17, § 9. Provision is also made for the prosecutor and party to vary the terms of the DPA upon approval
of the court. Id., sch. 17, § 10.
310
Id., sch. 17, § 9(2).
311
Id., sch. 17, § 13(2).
312
Proceeds of Crime Act, 2002 (“POCA”), c. 27, § 240(1) (U.K.).
313
Id. § 240(2).
314
See discussion of debarment and additional civil and administrative sanctions, infra at 164.
315
POCA, supra note 312, § 276(1).
316
Proceeds of Crime Act, 2002 Explanatory Notes (“POCA Explanatory Notes”), c. 27, ¶ 370 (U.K.).
317
POCA, supra note 312, § 276(1). “[T]he court [has] the power to make an order to stay—or in Scotland
sist—the proceedings on terms agreed by all the parties concerned.” POCA Explanatory Notes, supra note
316, ¶ 370.
318
Id.
319
Director of the Serious Fraud Office v. Oxford Publishing Ltd. [2012] EWHC (Admin) Order for Disposal by
Consent, ¶¶ 1–2 (Eng.). Indeed, the amount of the settlement in the CRO associated with Oxford Publishing
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• costs;320
• appointment of an independent, well-qualified individual to serve as a monitor
to assess the adequacy of corporate policies, procedures and controls, including
in relation to financial reporting and record-keeping, that are applicable to the
UK Bribery Act and applicable anti-corruption laws;321 and
• issuance of a joint public statement.322
7.5.2 Additional Civil or Administrative Sanctions
The UK Bribery Act does not provide for additional civil or administrative sanctions specifically for foreign bribery.323 However, the United Kingdom has implemented Article
45 of Directive 2004/18/EC of the European Parliament and of the Council through
domestic regulations.324 These regulations require mandatory debarment from public
procurement for natural and legal persons convicted of “active deliberate bribery.”325 This
has been determined to include section 6 and section 1 of the UK Bribery Act.326 For
violations of section 2 and section 7 of the UK Bribery Act, debarment is discretionary.327
was based upon the dividends received from the two wholly owned foreign subsidiaries engaged in the prohibited activity. Press Release, Serious Fraud Office, Oxford Publishing Ltd to Pay Almost £1.9 Million as Settlement
after Admitting Unlawful Conduct in Its East African Operations (“Oxford Publishing Press Release”)
( July 3, 2012), available at http://www.sfo.gov.uk/press-room/latest-press-releases/press-releases-2012/
oxford-publishing-ltd-to-pay-almost-19-million-as-settlement-after-admitting-unlawful-conduct-inits-east-african-operations.aspx (last visited Sept. 17, 2013). See also Press Release, Serious Fraud Office,
Shareholder Agrees Civil Recovery by SFO in Mabey & Johnson (“Mabey & Johnson Press Release”)
( Jan. 13, 2012), available at http://www.sfo.gov.uk/press-room/latest-press-releases/press-releases-2012/
shareholder-agrees-civil-recovery-by-sfo-in-mabey--johnson.aspx (last visited Jan. 4, 2014).
320
Oxford Publishing Press Release, supra note 319, ¶ 11; Mabey & Johnson Press Release, supra note 319.
321
Oxford Publishing Press Release, supra note 319, ¶¶ 6–10; Press Release, Serious Fraud Office, Action
on Macmillan Publishers Limited ( July 22, 2011), available at http://www.sfo.gov.uk/press-room/
press-release-archive/press-releases-2011/action-on-macmillan-publishers-limited.aspx#[2] (last visited Sept.
17, 2013); Press Release, Serious Fraud Office, MW Kellogg Ltd to Pay £7 million in SFO High Court Action,
(Feb. 16, 2011), available at http://www.sfo.gov.uk/press-room/press-release-archive/press-releases-2011/
mw-kellogg-ltd-to-pay-7-million-in-sfo-high-court-action.aspx (last visited Sept. 17, 2013).
322
A good example of such a statement is to be found in the press release that followed the SFO’s settlement in
July 2012 with Oxford Publishing Ltd. where the company agreed to pay almost £1.9 million after admitting
unlawful conduct in its East African operations. Oxford Publishing Press Release, supra note 319.
323
Among the other implications of a conviction is the issuance of a confiscation order for someone who has
benefitted from his or her or its criminal conduct. POCA, supra note 312, §§ 6–13, 92–98, 156–163. A person
may also be required to pay an amount that is generally equal to the benefit. Id. §§ 7, 93, 151.
In addition, a restraint order may also be issued if a criminal investigation into foreign bribery has been
started, and there is reasonable cause to believe that the alleged offender has benefitted from his, her or its
criminal conduct. Id. §§ 40–47, 119–127, 289–297. Property subject to a restraint order may be seized to prevent its removal. Id. §§ 40(2), 119(2), 189(2).
324
Explanatory Memorandum to the Public Contracts Regulations 2006, 2006 No. 5, ¶ 4 (U.K.)
325
Public Contracts Regulations, 2006, S.I., 2006 No. 5, § 23(1) (U.K.).
326
Id. § 23(1)(c).
327
Procurement Policy Note—Amendments to the Procurement Directive, Cabinet Office Information Note
No. 06/11 (Aug. 31, 2011), annex summarising the changes, ¶ 15.
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7.6 Money Laundering

In the United Kingdom, money laundering is described as “the process by which the proceeds of crime are converted into assets which appear to have a legitimate origin, so that
they can be retained permanently or recycled into further criminal enterprises.”328 Money
laundering is principally addressed under the POCA,329 where the prohibitions are
applied in a number of contexts.
7.6.1 The Principal Offenses
One of the principal offenses under the POCA relates to concealing, disguising, converting, transferring, removing, acquiring, using, or having possession of criminal property.330
“Concealing or disguising criminal property includes concealing or disguising its nature,
source, location, disposition, movement or ownership or any rights with respect to it.”331
A person can also commit a principal offense by entering into or becoming involved in
an arrangement knowing or suspecting that it facilitates the acquisition or control of
criminal property by or on behalf of another person and knowing that it constitutes or
represents such benefit.332
“Criminal property” is considered property that constitutes or represents a person’s
benefit from criminal conduct, where the alleged offender knows or suspects that to be
the case.333 Neither the criminal property nor the benefit needs to be derived directly from
the criminal conduct.334 Nor does the benefit need to be derived wholly from the criminal
conduct.335 The benefit only needs to be derived in part from the criminal conduct.336
Both of these principal offenses carry a penalty of up to 14 years imprisonment or a
fine, or both.337
7.6.2 Failing to Disclose Possible Money Laundering
A failure-to-disclose violation can occur if there is a failure by a person working in the
regulated sector to disclose to a nominated officer information whereby he or she knows
or suspects or has reasonable grounds for knowing or suspecting that another person

POCA Explanatory Notes, supra note 316, ¶ 6.
POCA, supra note 312.
330
Id. §§ 327–329.
331
Id. § 327(3).
332
Id. § 328(1).
333
Id. § 340(3).
334
Id. § 340(3)(a).
335
Id.
336
Id.
337
Id. § 334(1)(b).
328
329
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is engaged in money laundering.338 In general, the “regulated sector” covers credit and
financial institutions and also activities undertaken by different categories of professional
advisers, such as auditors, accountants, tax advisers, insolvency practitioners, and independent legal professionals.339
A failure-to-disclose violation can also occur where there is a failure by a nominated
officer in the regulated sector, who has received a report of knowing or suspected money
laundering, to disclose such report to an authorized person as soon as practicable.340
A failure-to-disclose violation can also occur where there is a failure by a nominated officer, whether inside or outside the regulated sector, to disclose to an authorized person
as soon as practicable a report coming to the discloser in the course of a trade, profession,
business, or employment.341
A “nominated officer” is “a person nominated by the alleged offender’s employer to
receive” such disclosures in the course of the latter’s employment.342 An “authorized
person” is a person authorized to receive disclosures from nominated officials by the
Director General of the National Criminal Intelligence Service.343 Under the “failing to
disclose” provisions of the POCA, a penalty of up to five years imprisonment or a fine, or
both, may be imposed for each violation.344
7.6.3 “Tipping Off”
An offense is committed where a person, in the course of business in the regulated sector,
discloses to a customer or other third person that a money laundering investigation is
being contemplated or carried out and where such disclosure is likely to be prejudicial.345
This offense carries a penalty of up to five years imprisonment or a fine, or both.346
7.7 Tax Deductibility

Any payment, the making of which constitutes the commission of a criminal offense in
the United Kingdom, is denied as a tax deduction.347 Accordingly, at the very least, any

Id. § 330.
Id. sch. 9, pt. 1.
340
Id. § 331.
341
Id. § 332.
342
Id. § 330(9).
343
Id. § 331(5)(a).
344
Id. § 334(2)(b).
345
Id. § 333.
346
Id. § 334(2)(b).
347
Income (Trading and Other Income) Act (“Income Act”), 2005, c. 5, § 55(1)(a) (U.K.); Corporation Tax Act
(“Corporation Act”), 2009, c. 4, § 1304(4)(a) (U.K.). In addition, under the Income Act, in calculating income, a deduction is also prohibited for “making a payment outside the United Kingdom if the making of a
338
339
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payment in violation of the UK Bribery Act cannot be claimed as an expense for purposes of a tax deduction.
7.8 Accounting and Record-Keeping

Depending upon the type of entity that may be involved, legal requirements relating to
accounting and record-keeping practices exist in the United Kingdom that may bear on
efforts to deter improper inducements in foreign settings. In general, the record-keeping
requirements apply to a far broader range of entities than those relating to the adequacy
of internal controls. However, the internal controls requirements have far greater implications in terms of their extraterritorial application.
7.8.1 Record-Keeping Requirements
The Companies Act 2006 (“Companies Act”) imposes a duty on “every company” in the
United Kingdom to keep adequate accounting records.348 Every company includes any
entity formed and registered under the Companies Act or its predecessor, the Companies
Act 1985.349 The duty to keep adequate accounting records applies to entities formed
as limited or unlimited companies,350 private or private companies,351 and community
interest companies.352
Adequate accounting records are records sufficient to show and explain the company’s
transactions,353 to disclose with reasonable accuracy, at any time, the financial position
of the company at that time,354 and to enable the directors to ensure that any accounts
required to be prepared under the law of the United Kingdom comply with the requirements of the Companies Act.355 Accounting records contain daily entries of “all sums of
money received and expended by the company and the matters in respect of which the
receipt and expenditure takes place.”356 Accounting records must also include “a record of
the assets and liabilities of the company.”357
corresponding payment in any part of the world constitute a criminal offence in that part.” Income Act, supra,
§ 55(1)(b). Accord, Corporation Act, supra, § 1304(4)(b).
348
Companies Act (“Companies Act”), 2006, c. 46, § 386(1) (U.K.).
349
Companies Act, 1985, c. 6 (U.K.).
350
Companies Act, supra note 348, § 3.
351
Id. § 4.
352
Id. § 6.
353
Id. § 386(2)(a). “ ‘Accounting records’ is a broad term and there is no specific definition as the records may
differ depending on the nature and complexity of the business.” Companies Act, 2006, Explanatory Notes,
c. 46, ¶ 639 (U.K.).
354
Companies Act, supra note 348, § 386(2)(b).
355
Id. § 386(2)(c). Where applicable, this may also mean complying with “Article 4 of the [International
Accounting Standards] Regulation.” Id.
356
Id. § 386(3)(a).
357
Id. § 386(3)(b).

168    Anti-Bribery Laws in Common Law Jurisdictions

For entities with subsidiaries that are not subject to the requirements under the
Companies Act to keep adequate accounting records, the parent “must take reasonable steps” to ensure that the subsidiary keeps sufficient accounting records so that
the parent entity can comply with the accounting and reporting requirements of the
Companies Act.358
If an entity fails to comply with the accounting records requirement under the
Companies Act, every officer who fails to comply with his or her responsibilities in this
regard commits an offense that is subject to a term of imprisonment of two years or a fine,
or both.359 For a summary conviction, in addition to being subject to the statutory maximum for a fine for a summary offense, the maximum term of imprisonment is 12 months
in England and Wales,360 and in Scotland and Northern Ireland the maximum term of
imprisonment is six months.361
The threshold for an accounting records violation under the Companies Act is less
than what was previously required under the Companies Act 1985. Proof of knowing and
willful conduct is not required in order for there to be a violation. However, a defense
exists for a person charged with an accounting records offense who can “show” that he or
she “acted honestly and that in the circumstances in which the company’s business was
carried on” the failure to comply “was excusable.”362
Where deceit is involved and there is “a view to gain for himself or another or with
intent to cause loss to another,” false or fraudulent accounting can be an offense with a
maximum term of imprisonment of seven years under the Theft Act 1968.363 Where the
requisite intent exists, this accounting offense extends to anyone who “destroys, defaces,
conceals or falsifies any account or any record or document made or required for any
accounting purpose.”364 It also extends to “furnishing information for any purpose, produces or makes use of any account, or any such record or document as aforesaid, which
to his knowledge is or may be misleading, false or deceptive in a material particular.”365
In addition, “a person who makes or concurs in making in an account or other document
an entry which is or may be misleading, false or deceptive in a material particular, or who
omits or concurs in omitting a material particular from an account or other document, is
to be treated as falsifying the account or document.”366

Id. § 386(5).
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7.8.2 Internal Company Controls
Under the United Kingdom’s Financial Services and Markets Act 2000,367 as amended
by the Financial Services Act 2012,368 the Financial Conduct Authority (“FCA”) has
jurisdiction over the regulation of banks, building societies, insurance companies, friendly
societies, credit unions, Lloyd’s investment and pensions advisers, stockbrokers, professional firms offering certain types of investment services, fund managers, and derivatives
traders.369 The FCA has broad rule-making powers,370 and, in addition, the power to
request information and reports,371 to appoint persons to conduct investigations,372 and
to impose fines and penalties.373
Principal 3 of the FCA’s principles for businesses requires that “[an entity] must
take reasonable care to organize and control its affairs responsibly and effectively, with
adequate risk management systems.”374 In this regard, the FCA requires that “[an entity]
must take reasonable care to establish and maintain effective systems and controls for
compliance with applicable requirements and standards under the regulatory system and
for countering the risk that the [entity] might be used to further financial crime.”375
Although the FCA does not prosecute breaches of the UK Bribery Act, it has “a strong
interest in the anti-corruption systems and controls of [entities]” that it supervises.376
Entities subject to its rules “are under a separate, regulatory obligation to establish and
maintain effective systems and controls to mitigate financial crime risk.”377 “Financial
crime risk includes the risk of corruption as well as bribery, and so is wider than the [UK]
Bribery Act’s scope.”378
Although an entity may take a “variety of approaches” to meet its obligations, “all
[entities are required to] take steps to defend themselves against crime.”379 The FCA
“may take action against [an entity] with deficient anti-bribery and corruption systems
and controls regardless of whether or not bribery or corruption has taken place.”380 In

Financial Services and Markets Act (“Financial Services and Markets Act”), 2000, c. 8 (U.K.).
Financial Services Act, 2012, c. 21 (U.K.).
369
Financial Services and Markets Act, 2000, Explanatory Notes, c. 8, ¶ 7 (U.K.).
370
Financial Services and Markets Act, supra note 367, § 138.
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Id. §§ 165–166.
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Id. §§ 205–211.
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Financial Conduct Authority, The FCA Handbook, PRIN 2.1.3R (2013).
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Id., SYSC 3.2.6R.
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Financial Conduct Authority, Financial Crime: A Guide for Firms (“FCA Guidance”) pt. 1, ¶ 6.3 (Apr. 1, 2013).
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Id. pt. 1, ¶ 6.2. Similarly, e-money institutions and payment institutions must demonstrate “that they have
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Id. pt. 1, ¶ 2.1.
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Id. pt. 1, ¶ 6.2. “Principle 1 of [the FCA’s] Principles for Business also requires authorised [entities] to conduct
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addressing bribery and corruption risks, the approach taken must incorporate a number
of basic themes.381
7.8.1.1 Governance
Senior management is “responsible for ensuring that an entity conducts its business with
integrity and tackles the risk that the [entity], or anyone acting on its behalf, engages in
bribery and corruption.”382 “Senior management” must “take clear responsibility for managing financial crime risks.”383 An entity’s “board and senior management” should “demonstrate a good understanding of the bribery and corruption risks by the [entity], the materiality
to its business and how to apply a risk-based approach to anti-bribery and corruption.”384
Financial crime risks, such as corruption and bribery, are to “be treated in the same
manner as other risks faced by the business.”385 Issues of “integrity and compliance with
relevant anti-corruption legislation” are to be “considered when discussing business opportunities.”386 Senior management is to receive sufficient and timely information relative to
pertinent bribery and corruption issues.387 Members of “senior management [should be]
actively engaged in the [entity]’s approach to addressing [its] risks [of financial crime].”388
They should “approve and periodically review the strategies and policies for managing,
monitoring and mitigating [the risk of bribery or corruption].”389
7.8.1.2 Structure
Although the organizational structure of entities may differ in how they address financial
crime, the “structure should promote coordination and information sharing across the
business.”390 It should also promote accountability and define ultimate responsibility.391
Those assigned responsibility need to have appropriate seniority and experience as well
as “clear reporting lines.”392 Adequate resources need to be provided and should be proportionate to the risk.393
FCA Guidance, supra note 376, pt. 1, ¶ 2.1.
Id. pt. 1, at 44. An entity must be “committed to carrying out business fairly, honestly and openly.” Id.
383
Id., pt. 1, at 11.
384
Id., pt. 1, at 44 (emphasis in original).
385
Id., pt. 1, at 11.
386
Id., pt. 1, at 44 (emphasis in original).
387
Id.
388
Id. pt. 1, at 11 (emphasis in original).
389
Id. pt. 1, at 44. In this regard, staff should be made aware of senior management’s concerns. Id. It is a “poor
practice” for there to be “[a]n ‘ask no questions’ culture [that] sees management turn a blind eye to how new
business is generated.” Id.
390
Id., pt. 1, at 12.
391
Id.
392
Id. Compliance officials should not be “relatively junior” or “lack access to senior management,” or be “often
overruled without documented justification.” Id. (emphasis in original).
393
Id. In smaller entities, it may be reasonable for staff to have more than one role. Id. Yet staff should not be
spread too thinly. Id.
381
382
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7.8.1.3 Risk Assessment
“A thorough understanding of its financial crime risks is key if [an entity] is to apply
proportionate systems and controls.”394 It needs to regularly update its risk assessment and identify new or emerging financial crimes risks.395 Entities are specifically
expected “to identify, assess and regularly review and update their bribery and corruption risks.”396
A “rigorous and well-documented” risk assessment process, which is “recorded systematically,” needs to take place.397 The risk of “staff or third parties acting on the
[entity]’s behalf offering or receiving bribes” needs to be addressed “across the business.”398
Compliance units within an entity should be adequately equipped to identify and assess
corruption risk.399
Policies and procedures need to be adapted on a timely basis to address emerging
risks.400 Indeed, they may need to be broadened to cover corrupt behavior not captured by
the [UK] Bribery Act.401 Incentive or remuneration structures also need to be addressed
to ensure that they do not increase the risk of bribery or corruption.402
7.8.1.4 Policies and Procedures
“A[n entity] must have in place up-to-date policies and procedures appropriate to its
business. These should be readily accessible, effective and understood by all relevant staff.”403
Policies and procedures should be reviewed at a senior level.404 Timely adjustments need
to be made to “reflect new risks or external events.”405 Steps need to be taken to ensure that
policies and procedures are understood by staff.406

Id., pt. 1, at 13 (emphasis in original). An entity needs to identify and understand its risks of financial crime. Id.
The more comprehensive the risk assessment, the greater the effectiveness of the risk assessment process. Id.
Risk assessment should not be “piecemeal,” lack coordination, or be “incomplete.” Id. (emphasis in original).
Future plans should also be considered as part of the risk assessment process. Id. The larger picture and not just
short-term financial results need to be borne in mind. Id.
395
Id.
396
Id., pt. 1, at 45.
397
Id., pt. 1, at 13 (emphasis in original).
398
Id., pt. 1, at 45 (emphasis in original). An entity should assess corruption risks “in all jurisdictions where the
[entity] operates and across all business channels.” Id. (emphasis in original).
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Id.
400
Id., pt. 1, at 13. An entity should assess “where risks are greater and concentrate its resources accordingly.” Id.
(emphasis in original).
401
Id., pt. 1, at 45. “Thorough reviews and gap analyses of systems and controls [should take place] against relevant external events, with strong senior management involvement or sponsorship.” Id., pt. 2, at 32.
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Id., pt. 1, at 15.
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404
Id.
405
Id. (emphasis in original).
406
Id.
394

172    Anti-Bribery Laws in Common Law Jurisdictions

In addition to being adequately communicated to “relevant staff,”407 “anti-corruption
policies and procedures are [to be] applied effectively.”408 The policies and procedures
should be designed to help an entity identify whether someone acting on its behalf is
corrupt.409 How an entity “react[s]” to “suspicions or allegations of bribery or corruption
involving people with whom the [entity] is connected” bears upon the effectiveness of its
financial crimes systems and controls.410
7.8.1.5 Dealing with Third Parties
Entities are “expect[ed] to take adequate and risk-sensitive measures to address the risk
that a third party acting on behalf of the [entity] may engage in corruption.”411 An entity
should know its third parties and policies should be established relative to their selection.412 Third-party relationships are to be “monitored and reviewed.”413 The extent of due
diligence should be “determined on a risk-sensitive basis.”414
Bribery and corruption issues are to be identified as part of the due diligence work on
third parties.415 When the use of intermediaries is being considered, an entity should “satisfy itself that those businesses have adequate controls to detect and prevent where staff
have used bribery to generate business.”416 The due diligence process should be applied
consistently “when establishing and reviewing third-party relationships.”417 Moreover,
“due diligence information” should be “kept up to date.”418
An entity’s controls with respect to third parties should include a requirement “to
establish and record an adequate commercial rationale to support its payments to overseas
third parties.”419 Adequate due diligence and approval of third-party relationships should
take place before payments are made to a third party.420 “Regular and thorough monitoring of third-party payments” should take place.421 Along these lines, an entity should be
Id.
Id., pt. 1, at 46. “Risk-based, appropriate additional monitoring and due diligence . . . [should take place] for
jurisdictions, sectors and business relationships identified as higher risk.” Id. (emphasis in original).
409
Id.
410
Id.
411
Id., pt. 1, at 47.
412
Id.
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Id. (emphasis in original).
414
Id.
415
Id.
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Id. (emphasis in original).
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Id.
418
Id. (emphasis in original).
419
Id. (emphasis in original).
420
Id., pt. 2, at 33. There should be “[r]isk-based approval procedures for payments and a clear understanding of
why payments are made.” Id., pt. 2, at 34.
421
Id. “[F]or example, whether a payment is unusual in the context of previous similar payments [should be
checked].” Id. An entity should have the “facility to produce accurate [management information] to facilitate
effective payment monitoring.” Id.
407
408
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able “to produce a list of approved third parties, associated due diligence and details of
payments made to them.”422
7.8.1.6 Staff Recruitment
“[Entities] must employ staff who possess the skills. knowledge and expertise to carry
out their functions effectively. They should review employees’ competence and take
appropriate action to ensure they remain competent for their role. Vetting and training
should be appropriate to employees’ roles.”423 This includes an employee’s likely exposure
to financial crime risks in conjunction with his or her responsibilities and whether the
employee is “competent to carry out preventive functions effectively.”424
Care needs to be exercised in ensuring that employee training is appropriately tailored and provided on an ongoing basis.425 The training should be “in place to ensure
staff knowledge is adequate and up to date.”426 It should be “practical” in orientation and
include “some form of testing.”427 An entity should have “[w]histleblowing procedures
[that] are clear and accessible, and [that] respect staff confidentiality.”428
7.8.1.7 Quality of Oversight
“A[n entity’s] efforts to combat financial crime should be subject to challenge.”429 Senior
management needs “to ensure that policies and procedures are appropriate and followed.”430 An entity’s approach to reviewing the effectiveness of financial crime systems
controls should be “comprehensive” and should address business risk.431 “[F]indings of
recent internal audits and compliance reviews” should be taken into consideration.432
Management should “engage constructively” with the oversight process and ensure that
decisions on the “allocation of compliance and audit resource[s] are risk-based.”433

Id., pt. 1, at 47 (emphasis in original).
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U ni te d S ta te s

Initially enacted in 1977, and amended in 1988 and 1998, the Foreign Corrupt
Practices Act (“FCPA”) plays a major role in the legal jurisprudence of the United States.1
The FCPA bears directly on the foreign and domestic operations of publicly held entities
and business practices of individuals and entities in international settings. The United
States is a party to the OECD Convention,2 the Inter-American Convention Against
Corruption,3 and the UN Convention.4
8.0 Overview

The FCPA is a statute designed to deter improper inducements to foreign public officials. It has two principal mechanisms for carrying out its purposes. One, referred to as
the anti-bribery provisions, is a general prohibition on payments to foreign public officials.5 The second mechanism, referred to as the accounting and record-keeping provisions,
1

2

3

4

5

Foreign Corrupt Practices Act of 1977 (“FCPA”), Pub. L. No. 95-213, 91 Stat. 1494 (codified as amended at 15
U.S.C. §§ 78m, 78dd-1, 78dd-2, 78dd-3, 78ff (2014)).
OECD Directorate for Financial and Enterprise Affairs, Convention on Combating Bribery of Foreign
Public Officials in International Business Transactions Ratification Status, http://www.oecd.org/dataoecd/59/13/40272933.pdf (last visited Oct. 4, 2013).
Organization of American States, Inter-American Convention Against Corruption, Signatures and
Ratifications, OAS Doc. B-58, http://www.oas.org/juridico/english/Sigs/b-58.html (last visited Oct. 4, 2013).
No reservations or declarations were asserted by the United States with respect to Article VIII, relating to transnational bribery, which is the provision that corresponds to the FCPA. Id.
United Nations Treaty Collection, Chapter XVIII, 14. United Nations Convention against Corruption,
http://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XVIII-14&chapter=18&lang=en
(last visited Sept. 17, 2013). No express reservations, declarations, or understandings directly relating to Article
16 of the UN Convention concerning transnational bribery were asserted by the United States. Id.
15 U.S.C. §§ 78dd-1, 78dd-2, 78dd-3 (2014).
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imposes requirements on the accounting and record-keeping practices of the domestic and
foreign operations of issuers, or what are more generally referred to as publicly held entities.6 Though the two sets of provisions were intended to work in tandem and thereby complement one another, they conceptually differ from each other. The former is proscriptive
in orientation, and the latter is largely prescriptive. Their scope and application also differ.
The anti-bribery provisions include three parallel but essentially identical sets of prohibitions. In general, each set prohibits improper inducements to public officials, political
parties, political party officials, and candidates for public office of a foreign country. They
differ in that each set addresses a separate category of inducers: (1) issuers,7 (2) domestic
concerns,8 and (3) any individual or entity while within the territory of the United States
causing an act in furtherance of a prohibited inducement.9
8.1 The Anti-Bribery Legislation

The pertinent provisions of the FCPA provide as follows:10
(a) Prohibition
It shall be unlawful for any issuer which has a class of securities registered
pursuant to section 78l of this title or which is required to file reports under
section 78o(d) of this title, or for any officer, director, employee, or agent of
such issuer or any stockholder thereof acting on behalf of such issuer[; any
domestic concern, . . ., or for any officer, director, employee, or agent of such
domestic concern or any stockholder thereof acting on behalf of such domestic
concern; or any person while in the territory of the United States,] to make use
of the mails or any means or instrumentality of interstate commerce corruptly
in furtherance of an offer, payment, promise to pay, or authorization of the
payment of any money, or offer, gift, promise to give, or authorization of the
giving of anything of value to—
(1) any foreign official for purposes of—
(A) (i) influencing any act or decision of such foreign official in his official
capacity, (ii) inducing such foreign official to do or omit to do any
act in violation of the lawful duty of such official, or (iii) securing any
improper advantage; or
Id. § 78m(b)(2).
Id. § 78dd-1.
8
Id. § 78dd-2.
9
Id. § 78dd-3.
10
Id. §§ 78dd-1(a), 78dd-2(a), 78dd-3(a). To avoid undue repetition, the language in brackets has been taken from
two subsequent provisions, id. §§ 78dd-2(a), 78dd-3(a), that parallel the first iteration of the prohibition. Id.
§ 78dd-1(a).
6
7
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(B) inducing such foreign official to use his influence with a foreign
government or instrumentality thereof to affect or influence any act
or decision of such government or instrumentality,
in order to assist such person in obtaining or retaining business for or
with, or directing business to, any person;
(2) any foreign political party or official thereof or any candidate for foreign
political office for purposes of—
(A) (i) influencing any act or decision of such party, official, or candidate
in its or his official capacity, (ii) inducing such party, official, or
candidate to do or omit to do an act in violation of the lawful duty
of such party, official, or candidate, or (iii) securing any improper
advantage; or
(B) inducing such party, official, or candidate to use its or his influence
with a foreign government or instrumentality thereof to affect or
influence any act or decision of such government or instrumentality,
in order to assist such person in obtaining or retaining business for or
with, or directing business to, any person; or
(3) any person, while knowing that all or a portion of such money or thing
of value will be offered, given, or promised, directly or indirectly, to any
foreign official, to any foreign political party or official thereof, or to any
candidate for foreign political office, for purposes of—
(A) (i) influencing any act or decision of such foreign official, political
party, party official, or candidate in his or its official capacity, (ii)
inducing such foreign official, political party, party official, or
candidate to do or omit to do any act in violation of the lawful duty of
such foreign official, political party, party official, or candidate, or (iii)
securing any improper advantage; or
(B) inducing such foreign official, political party, party official, or
candidate to use his or its influence with a foreign government or
instrumentality thereof to affect or influence any act or decision of
such government or instrumentality,
in order to assist such person in obtaining or retaining business for or with,
or directing business to, any person.
The other statute that may be applicable to a situation involving foreign bribery is what
is commonly referred to as the “Travel Act.”11 The pertinent provisions of the Travel Act
are as follows:12

11
12

18 U.S.C. § 1952 (2014).
Id. § 1952(a), (b).
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(a) Whoever travels in interstate or foreign commerce or uses the mail or any
facility in interstate or foreign commerce, with intent to—
(1) distribute the proceeds of any unlawful activity; or
*****
(3) otherwise promote, manage, establish, carry on, or facilitate the promotion,
management, establishment, or carrying on, of any unlawful activity,
and thereafter performs or attempts to perform—
(A) an act described in paragraph (1) or (3) . . . .
*****
(b) As used in this section . . . “unlawful activity” means
*****
(2) extortion, bribery, . . . in violation of the laws of the State in which
committed or of the United States, . . . .
*****
8.2 Jurisdiction

8.2.1 Territorial Jurisdiction
In enforcing the FCPA, territorial jurisdiction may apply to activity taking place within
the United States and, as well, it may apply extraterritoriality where there is a sufficient
territorial nexus to the United States by individuals and entities not otherwise subject to
the anti-bribery provisions of the FCPA.
Under the Travel Act, similar principles of territorial jurisdiction apply.13 But the distinction is that there is an additional requirement that there be a violation of the law of
the state where the unlawful activity is alleged to have occurred.14 As a result, there must
also be a sufficient territorial nexus to the state where the underlying violation of its laws
is alleged.15
See discussion, infra at 179–83.
18 U.S.C. § 1952(b)(2) (2014). As “a predicate to a Travel Act conviction, absent a distinct violation of a law of
the United States, the defendants must have engaged in some form of unlawful activity prohibited by the law
of the” state where the unlawful activity is alleged to have occurred. E.g., United States v. Goldfarb, 643 F.2d
422, 426, cert. denied, 454 U.S. 827 (1981).
15
“[I]n order to make out a violation of the Travel Act based upon an underlying violation of state law, the
Government must prove that the predicate activity falls within one of the categories listed in [18 U.S.C.] § 1952(b)
and that it is punishable under the law of the state in which it occurred. The Government must also prove that,
in making use of the facilities of interstate commerce, the defendant had the intent, with respect to each element
of the relevant state offense, required in order to make out a violation of the state law.” United States v. Jones, 909
F.2d 533, 538 (D.C. Cir. 1990). “[T]he prosecution must show that the activity was unlawful under a specific state
law.” Id. at 537. Accord, United States v. DeLuna, 763 F.2d 897, 907 (8th Cir. 1985); United States v. Bertman, 686
F.2d 772, 774 (9th Cir. 1982); United States v. Goldfarb, 643 F.2d at 430; United States v. Dansker, 537 F.2d 40, 47
(3d Cir. 1976); United States v. Brown, 505 F.2d 261, 262 (4th Cir. 1974); United States v. Kahn, 472 F.2d 272, 277
13
14
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8.2.1.1 Activities while in the Territory of the United States
When an individual or entity is within the territory of the United States and uses the
mails or means or instrumentality of interstate commerce or does any other act in furtherance of an improper inducement, that individual or entity is subject to the anti-bribery
provisions.16 These requirements apply to individuals who, and entities which, cause an
act in furtherance of an improper inducement while they are within the territory of the
United States.17 It does not matter whether the individual or entity is subject to nationality jurisdiction.
“Interstate commerce” under the FCPA “means trade, commerce, transportation, or
communication among the several States, or between any foreign country and any State
or between any State and any place or ship outside thereof.”18 Under the FCPA, interstate
commerce also “includes the intrastate use of—(A) a telephone or other interstate means
of communication, or (B) any other interstate instrumentality.”19
Nor, for purposes of establishing territorial jurisdiction, is there a requirement that
there be the “use of the U.S. mails or other means or instrumentalities of interstate commerce” as long as an act in furtherance of an improper inducement takes place within
the United States.20 The critical requirement is that the act in furtherance of the prohibited inducement takes place within the territory of the United States.21 This may include
situations where an individual or entity not otherwise subject to the anti-bribery provisions
causes an act to take place within the territory of the United States.22
(2d Cir. 1973); see also United States v. Arruda, 715 F.2d 671, 681 (1st Cir. 1983); United States v. Walsh, 700 F.2d
846, 854–55 (2d Cir. 1983); United States v. Hathaway, 534 F.2d 386, 398 (1st Cir. 1976). See infra note 131.
16
15 U.S.C. § 78dd-3(a) (2014).
17
Id. § 78dd-3(f )(1). In United States v. SSI International Far East, Ltd., a wholly owned Korean subsidiary of
a U.S. issuer, Schnitzer Steel Industries, Inc., pled guilty to a criminal information in which it was alleged to
have conspired to violate the anti-bribery provisions, 15 U.S.C. § 78dd-3(a) (2006), for acting as Schnitzer
Steel’s agent in South Korea and China. Criminal Information, United States v. SSI International Far East,
Ltd., No. CR 06-398 (D. Or. Oct. 10, 2006), available at http://www.justice.gov/criminal/fraud/fcpa/cases/
ssi-intl/10-10-06ssi-information.pdf (last visited Sept. 27, 2013); U.S. Dep’t of Justice, Press Release, Schnitzer
Steel Industries Inc.’s Subsidiary Pleads Guilty to Foreign Bribes and Agrees to Pay a $7.5 Million Criminal Fine
(Oct. 16, 2006). In particular, the Korean subsidiary was alleged to have caused payments to have been made
from Portland, Oregon, in furtherance of the improper inducements. Criminal Information at ¶ 14, United
States v. SSI International Far East, Ltd., supra.
18
15 U.S.C. §§ 78dd-2(f )(5), 78dd-3(h)(5) (2014).
19
Id. “Thus, placing a telephone call or sending an e-mail, text message, or fax from, to, or through the United
States involves interstate commerce—as does sending a wire transfer from or to a U.S. bank or otherwise using
the U.S. banking system, or traveling across state borders or internationally to or from the United States.”
U.S. Dep’t of Justice & U.S. Sec. & Exch. Comm’n, A Resource Guide to the U.S. Foreign Corrupt Practices Act
(“FCPA Guidance”), at 11 (Nov. 2012).
20
15 U.S.C. § 78dd-3(a) (2014);
21
FCPA Guidance, supra note 19, at 11–12. It does not matter whether the act in furtherance of the corrupt payment takes place in an indirect manner, such as through an agent. Id.
22
Cf. id. The FCPA Guidance suggests, as an example, that “a foreign national who attends a meeting in the
United States that furthers a bribery scheme may be subject to prosecution, as may any co-conspirators, even
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How broadly the phrase “while in the territory of the United States” will be interpreted
has yet to be determined.23 Historically, what includes the “territory” of the United States

if they did not themselves attend the meeting.” Id. at 12. Cf. id., at 11, n. 55 (“See International Anti-Bribery and
Fair Competition Act of 1998, Pub. L. 105-366, 112 Stat. 3302 (1998); 15 U.S.C. § 78dd-3(a)[(2012)]); see also
U.S. Dep’t of Justice, Criminal Resource Manual § 9-1018 (Nov. 2000) (the Department ‘interprets
[Section 78dd-3(a)] as conferring jurisdiction whenever a foreign company or national causes an act to be
done within the territory of the United States by any person acting as that company’s or national’s agent.’).
This interpretation is consistent with U.S. treaty obligations. See S. Rep. No. 105-2177 (1998) (expressing
Congress’s intention that the 1998 amendments to the FCPA ‘conform it to the requirements of and to implement the OECD Convention’); [OECD] Convention [on Combating Bribery of Foreign Public Officials in
International Business Transactions (‘OECD Convention’)], at art. 4.1, [Nov. 21, 1997, OECD Doc. DAFFE/
IME/BR(97)20, reprinted in 37 I.L.M. 1 (1998)] (‘Each Party shall take such measures as may be necessary to
establish its jurisdiction over the bribery of a foreign public official when the offence is committed in whole or
in part in its territory.’)”).
In United States v. Hioki, a Japanese citizen employed by a Japanese company pled guilty to conspiring to
violate the anti-bribery provisions of the FCPA. Criminal Information, United States v. Hioki, No. 08-cr795 (S.D. Tex. Dec. 8, 2008), ECF No. 1, available at http://www.justice.gov/criminal/fraud/fcpa/cases/
hiokim/12-08-08hioki-info.pdf (last visited Jan. 13, 2014). The basis for the charges related to conspiring to
violate 15 U.S.C. § 78dd-3(a) through telephone conversations, facsimiles, and e-mails with employees in the
United States of the U.S. subsidiary of a Japanese company in planning and approving improper inducements
being made in Latin America. Criminal Information at ¶ 17, id.
In United States v. Aibel Group Ltd., Aibel Group entered a guilty plea to conspiring to violate and to
violating 15 U.S.C. § 78dd-3(a) by authorizing the payment of an invoice via a telephone call from Norway
to Houston. Plea Agreement, Exhibit 2 at ¶ 46, United States v. Aibel Group Ltd., No. CR H-07-005
(S.D. Tex. Nov. 21, 2008), ECF No. 34, available at http://www.justice.gov/criminal/fraud/fcpa/cases/
aibelgrp/11-21-08aibelgrp-plea.pdf (last visited Oct. 8, 2013). As part of the plea agreement, Aibel Group
admitted that it was not in compliance with its deferred prosecution agreement (“DPA”) relating to the same
underlying conduct. Plea Agreement at ¶ 20(a), id. See discussion of DPAs, infra at 236–41, 268.
In United States v. Siemens Bangladesh Ltd. and in United States v. Siemens S.A. (Venezuela), each subsidiary of Siemens was charged with conspiring to violate the anti-bribery and record-keeping provisions. 18 U.S.C.
§ 371 (2005); 15 U.S.C. §§78m(b)(2)(A), 78dd-3(a) (2005). Criminal Information, United States v. Siemens
Bangladesh Ltd., No. 08-CR-369-RJL (D.D.C. Dec. 12, 2008), available at http://justice.gov/opa/documents/
siemens-bangladesh-info.pdf (last visited Sept. 17, 2013); Criminal Information, United States v. Siemens S.A.
(Venezuela), No. 08-CR-370-RJL (D.D.C. Dec. 12, 2008), available at http://justice.gov/opa/documents/
siemens-venezuela-info.pdf (last visited Sept. 17, 2013). In each instance, the allegations relative to establishing
jurisdiction under the anti-bribery provisions, 15 U.S.C. § 78dd-3, related to an individual or entity located in
the United States being linked to the overall scheme. Criminal Information at ¶ 27(c), (v), (w), United States
v. Siemens Bangladesh Ltd., supra,; Criminal Information at ¶ 9, United States v. Siemens S.A. (Venezuela),
supra. In addition, the charges included allegations relative to money being directed to or from a bank account
in the United States. Criminal Information at ¶ 15, United States v. Siemens S.A. (Venezuela), supra; Criminal
Information at ¶¶ 22, 28(z), United States v. Siemens Bangladesh Ltd., supra. See also discussion, infra note 28.
23
Based upon the legislative history, the U.S. Congress intended that the territorial basis under 15 U.S.C.
§ 78dd-3(a) be given a broad interpretation:
Congress intended that the “territorial basis for jurisdiction should be interpreted broadly so that
an extensive physical connection to the bribery act is not required.” See Commentaries on the
Convention on Combating Bribery of Foreign Public Officials in International Business Transactions
(OECD Commentary) at para. 24. Further, “territory of the United States” should be understood to
encompass all areas over which the United States asserts territorial jurisdiction. See 18 U.S.C. § 5 (“The
term ‘United States,’ as used in this title in a territorial sense, includes all places and waters, continental
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has been interpreted broadly.24 It includes the territorial boundaries of the 50 states as well as
the territorial boundaries of the territories, possessions, and commonwealths of the United
States.25 It also includes the territorial waters of the United States.26 An individual on the
high seas on a ship belonging to a U.S. individual or entity or on a flight on a U.S. aircraft may
also be considered to be within the territorial jurisdiction of the United States.27
With the critical role that facilities of the United States play in international commerce, such as the internet, banking,28 and air travel, a broad interpretation of what constitutes “while in the territory of the United States” could have dramatic implications.29
In other contexts, U.S. courts have tended to interpret jurisdictional requirements of this
nature very broadly in order to enable the prosecution of especially egregious conduct.
In interpreting the anti-bribery provisions, U.S. courts may take a similarly expansive approach in determining what constitutes the territory of the United States.
Similar principles of territorial jurisdiction are applicable to the Travel Act. The Travel
Act applies to anyone who travels in interstate or foreign commerce or uses the mails
or any facility in interstate or foreign commerce.30 It also applies to anyone who causes
someone to travel in interstate or foreign commerce or use the mails or any facility in
interstate or foreign commerce.31 However, the requirements for territorial jurisdiction
under the Travel Act are somewhat narrower than those under the FCPA’s anti-bribery
provisions.

or insular, subject to the jurisdiction of the United States, except the Canal Zone.”); 18 U.S.C. § 7 (special maritime and territorial jurisdiction of the United States); 49 U.S.C. § 46501(2) (special aircraft
jurisdiction of the United States).
S. Rep. No. 105–277, at 5–6 (1998).
Some courts have found that a U.S. military installation in a foreign country or U.S. embassies and consular
offices constitute territory of the United States. E.g., United States v. Corey, 232 F.3d 1166, 1176–77 (9th Cir.
2000); United States v. Erdos, 474 F.2d 157, 158–60 (4th Cir. 1973). Contra United States v. Gatlin, 216 F.3d
207, 216 (2d Cir. 2000).
25
18 U.S.C. § 5 (2014).
26
Id.
27
See id. § 7(1), (5); 49 U.S.C. § 46501(2) (2014).
28
Some commentators argue that among the jurisdictional allegations in the charges brought against subsidiaries of Siemens Aktiengesellschaft, Criminal Information at ¶ 15, United States v. Siemens S.A. (Venezuela),
supra note 22; Criminal Information at ¶ 22, United States v. Siemens Bangladesh Ltd., supra note 22, and
Criminal Information at ¶¶ 19(e), 20(e), United States v. Kellogg Brown & Root LLC, No. 4:09-cr-00071
(S.D. Tex. Feb. 6, 2009), available at http://www.justice.gov/criminal/fraud/fcpa/cases/kelloggb/02-0609kbr-info.pdf (last visited Sept. 25, 2013), the U.S. Department of Justice (“Justice Department”) alleged
“that U.S. dollar denominated transactions that typically clear through correspondent accounts in U.S. intermediary banks established U.S. jurisdiction over the foreign banks to the transactions.” D. Newcomb &
P. Urofsky, FCPA Digest at xi (Mar. 2009, Shearman & Sterling LLP), http://www.shearman.com/shearman
-&-sterling-publishes-2009-foreign-corrupt-practices-act-(fcpa)-trends-and-patterns-report-and-fcpa-digest/
(last visited Sept. 25, 2013).
29
See discussion, supra note 22.
30
3 Leonard B. Sand et al., Modern Federal Instructions-Criminal, ¶ 60.01, Instr. 60-1 (2012).
31
Id. ¶ 60.01, Instr. 60-2.
24
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Interstate travel is travel between one state and another state or the District of
Columbia or between the United States and any foreign country.32 Any use of the mails
is sufficient to establish territorial jurisdiction regardless of whether the mail actually
crossed state lines or went to or from a foreign country.33 Yet, unlike the use of the mails,
when a facility of interstate commerce is involved, it is generally required under the
Travel Act that there be proof that state lines were crossed.34 Nonetheless, the interstate
connection need not “bear a substantial relationship to the unlawful activities.”35
8.2.1.2 Extraterritorial Jurisdiction
For the territorial principle to apply in extraterritorial settings, some connection or nexus
to the territory of the United States must exist. In most instances, meeting the territoriality requirement of the use of the mails or any means or instrumentality of interstate
commerce in furtherance of the improper inducement can be easily met. “ ‘Interstate
commerce’ includes trade, commerce, transportation, or communication among the
states of the United States, between any foreign country and any state of the United
States, or between any state of the United States and any place or ship outside of state.”36
Interstate commerce can also include “intrastate” use of a facility of a national securities
exchange, a telephone or other intrastate means of communication, or any other interstate instrumentality.37
In other contexts, U.S. courts have broadly construed the requirement that there be a
use of the mails or any means or instrumentality of interstate commerce in furtherance of
prohibited conduct.38 The use of the mails or means or instrumentality of interstate commerce can be incidental as opposed to directly in support of furthering the prohibited

Id. ¶ 60.01, Instr. 60-3.
Id. ¶ 60.01, Instr. 60-3, Comment.
34
Id. The one major exception to this general requirement is the Ninth Circuit where the U.S. Court of Appeals
has held that no proof of having crossed state lines is required as long as an interstate facility is used in furtherance of the crime. United States v. Nader, 542 F.3d 713 (9th Cir. 2008).
35
Sand et al., supra note 30, ¶ 60.01, Instr. 60-3, Comment. See, e.g., United States v. Eisner, 533 F.2d 987,
992 (6th Cir. 1976); United States v. LeFaivre, 507 F.2d 1288, 1291 (4th Cir. 1974). cert. denied, 420 U.S. 1004
(1975). However, the U.S. Court of Appeals for the Seventh Circuit requires that there be a substantial relationship. United States v. Isaacs, 493 F.2d 1124 (7th Cir.), cert. denied, 417 U.S. 976 (1974); United States
v. McCormick, 442 F.2d 316 (7th Cir. 1971); United States v. Altobella, 442 F.2d 310 (7th Cir. 1971).
36
15 U.S.C. §§ 78c(17), 78dd-2(h)(5), 78dd-3(f )(5) (2014).
37
Id.
38
Cf., e.g., Pereira v. United States, 347 U.S. 1, 9 (1954) (citing United States v. Kenofskey, 243 U.S. 440 (1917))
(Under the mail fraud statute, “[w]here one does an act with knowledge that the use of the mails will follow
in the ordinary course of business, or where such use can reasonably be foreseen, even though not actually
intended, then he ‘causes’ the mails to be used.”); United States v Hammond, 598 F.2d 1008, 1022 (5th Cir),
remanded on reh’g on other grounds, 650 F.2d 862 (5th Cir. 1979) (under wire fraud statute, no requirement
that communication actually furthered the prohibited conduct but rather the defendant need only transmit
or cause to transmit an interstate or foreign communication intending that communication will help further
the prohibited conduct); Franklin Sav. Bank of N.Y. v. Levy, 551 F.2d 521, 524 (2d Cir. 1977) (confirming letter
32
33
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conduct.39 If the use of an integral part of interstate commerce is involved, it does not
matter whether the use was solely intrastate.40 In light of the critical role that the various
forms of the use of the Internet and telecommunications now play in the conduct of
international business, it will be a rare situation where the use of a means or instrumentality of interstate commerce cannot be established.41
In terms of the Travel Act, the same basic considerations apply to establishing territorial jurisdiction of the Travel Act to activities taking place solely within the United States
as they do to establishing jurisdiction to activities that may, in part, transpire outside of
the United States.42 Jurisdiction under the Travel Act is explicitly invoked by “travel[] in
interstate or foreign commerce” or the use of “the mail or any facility in interstate or foreign commerce.”43 Similarly, much like the FCPA’s anti-bribery provisions, jurisdiction
under the Travel Act can apply to anyone outside the territory of the United States who
causes someone to travel in interstate commerce in the United States or foreign commerce with the United States or causes someone to use the U.S. mails or any facility of
such interstate or foreign commerce.44
8.2.2 Nationality Jurisdiction
For a U.S. citizen or national or an entity organized under the laws of the United States or
having its principal place of business in the United States, nationality jurisdiction exists
under the FCPA.45 No proof of the use of the mails or any means or instrumentality of
interstate commerce in furtherance of the improper inducement is required in order to
establish nationality jurisdiction.46
subsequent to questionable conduct sufficient for use of mails in furtherance of prohibited conduct under the
Securities Act of 1933).
39
See, e.g., United States v. Cashin, 281 F.2d 669, 671–74 (2d Cir. 1960) (use of mails may be incidental and not
central to the prohibited conduct under the Securities Act of 1933).
40
See, e.g., Hyzel v. Fields, 386 F.2d 718, 727–28 (8th Cir. 1967), cert. denied, 390 U.S. 951 (1968) (intrastate use
of integral part of interstate commerce meets requirement for use of interstate commerce under the Securities
Exchange Act of 1934); Heyman v. Heyman, 356 F. Supp. 958, 969 (1973) (Under the Securities Exchange Act
of 1934, “[a]ll that is required is that the designated means be used in some phase of the transaction, which
need not be the part in which the [prohibited conduct] occurs”).
41
“The Internet is an international network of interconnected computers.” Reno v. ACLU, 521 U.S. 844, 849
(1997). It is comparable to “a sprawling mall offering goods and services.” Id., 521 U.S. at 853. As both the means
to engage in commerce and the method by which transactions occur, “the Internet is an instrumentality and
channel of interstate commerce.” United States v. MacEwan, 445 F.3d 237, 245 (3d Cir. 2006). A computer
connected to the internet is part of “a system that is inexorably intertwined with interstate commerce.” Id. See,
e.g., United States v. Lewis, 554 F.3d 208, 215 (1st Cir. 2009) (use of internet constitutes use of means or instrumentality of interstate commerce).
42
See discussion, supra at 179–82.
43
18 U.S.C. § 1952(a) (2014).
44
Sand et al., supra note 30, ¶ 60.01, Instr. 60-2.
45
15 U.S.C. §§ 78dd-1(g)(1), 78dd-2(h)(1) (2014).
46
Id. §§ 78dd-1(g)(1), 78dd-2(h)(1).
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Jurisdiction under the Travel Act cannot be based on nationality jurisdiction. For
the Travel Act to apply, jurisdiction must be based on territorial principles. As a result,
whether an individual or entity is an issuer or domestic concern is not necessarily relevant
to establishing jurisdiction for a Travel Act violation.
8.2.2.1 Issuers
Nationality principles of jurisdiction apply to issuers organized under the laws of the
United States or a “State, territory, possession, or commonwealth of the United States
or a division thereof.”47 For those issuers, no longer is there a jurisdictional requirement
that there be the use of an instrumentality of interstate commerce in furtherance of a prohibited inducement.48 However, for issuers not established under the laws of the United
States, territorial jurisdiction must be established by proving that the issuer made use of
the U.S. mails or any means or instrumentality of interstate commerce in furtherance of
the improper inducement.49
An issuer is an entity that is required under the Securities Exchange Act to register
under section 12 or to file reports under section 15(d).50 “In practice, this means that any
company with a class of securities listed on a national securities exchange in the United
States, or any company with a class of securities quoted in the over-the-counter market in
the United States and required to file periodic reports with [the Securities and Exchange
Commission], is an issuer.”51 Issuers can include foreign entities,52 including a foreign
entity with American Depository Receipts (“ADRs”), which are registered pursuant to
Id. § 78dd-1(g)(1).
Id.
49
Id. § 78dd-1(a).
50
Id. §§ 781, 78o(d).
51
FCPA Guidance, supra note 19, at 11.
52
An entity “need not be a U.S. company to be an issuer.” Id. The U.S. Securities and Exchange Commission
(“SEC”) has taken a number of enforcement actions against foreign issuers. See, e.g., Complaint, SEC
v. Magyar Telekom Plc., No. 11-cv-9646 (S.D.N.Y. Dec. 29, 2011), ECF No. 1, available at http://www.sec.gov/
litigation/complaints/2011/comp22213-co.pdf (last visited Sept. 25, 2013); Complaint, SEC v. Alcatel-Lucent,
S.A., No. 10-cv-24620 (S.D. Fla. Dec. 27, 2010), ECF No. 1, available at http://www.sec.gov/litigation/
complaints/2010/comp21795.pdf (last visited Sept. 25, 2013); Complaint, SEC v. ABB, Ltd., No. 10-cv1648 (D.D.C. Sept. 29, 2010), ECF No. 1, available at http://www.sec.gov/litigation/complaints/2010/
comp-pr2010-175.pdf (last visited Sept. 25, 2013); Complaint, SEC v. Daimler AG, No. 10-cv-473 (D.D.C.
Apr. 1, 2010), ECF No. 1, available at http://sec.gov/litigation/complaints/2010/comp-pr2010-51.pdf (last
visited Sept. 25, 2013); Complaint, SEC v. Siemens Aktiengesellschaft, No. 08-cv-2167 (D.D.C. Dec. 12, 2008),
ECF No. 1, available at http://www.sec.gov/litigation/complaints/2008/comp20829.pdf (last visited Sept.
25, 2013). Similarly, the Justice Department has taken enforcement action against a number of foreign issuers. See, e.g., Criminal Information, United States v. Magyar Telekom, Plc., No. 11-cr-597 (E.D. Va. Dec. 29,
2011), ECF No. 1, available at http://www.justice.gov/criminal/fraud/fcpa/cases/magyar-telekom/2011-1
2-29-information-magyar-telekom.pdf (last visited Sept. 25, 2013); Non-Pros. Agreement, In re Deutsche
Telekom AG (Dec. 29, 2011), available at http://www.justice.gov/criminal/fraud/fcpa/cases/deutsche-teleko
m/2011-12-29-deustche-telekom-npa.pdf (last visited Sept. 25, 2013); Criminal Information, United States
v. Alcatel-Lucent, S.A., No. 10-cr-20907 (S.D. Fla. Dec. 27, 2010), ECF No. 1, available at http://www.justice.
47
48
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section 12 or required to file reports pursuant to section 15(d).53 ADRs represent an ownership interest in the securities of a foreign private issuer, which are deposited,54 usually
outside of the United States, with a financial institution as a depository.
Yet the scope of entities that may be considered issuers is actually much broader:
• Entities, whether foreign or domestic, with securities listed on a national
securities exchange in the United States,55 which includes the National
Association of Securities Dealers Automated Quotation System (NASDAQ).56
This can also include foreign entities with ADRs listed on a national securities
exchange.57
• Unless otherwise exempt, entities, whether foreign or domestic, that are issuers
of securities with $10 million or more in assets at the end of their most recent
fiscal year with any class of securities held of record by 500 or more persons
worldwide, including 300 or more in the United States.58

gov/criminal/fraud/fcpa/cases/alcatel-etal/12-27-10alcatel-et-al-info.pdf (last visited Sept. 25, 2013); Criminal
Information, United States v. Daimler AG, No. 10-cr-63 (D.D.C. Mar. 22, 2010), ECF No. 1, available at http://
www.justice.gov/criminal/fraud/fcpa/cases/daimler/03-22-10daimlerag-info.pdf (last visited Sept. 25, 2013);
Criminal Information, United States v. Siemens Aktiengesellschaft, No. 08-cr-367 (D.D.C. Dec. 12, 2008),
ECF No. 1, available at http://www.justice.gov/criminal/fraud/fcpa/cases/siemens/12-12-08siemensakt-info.
pdf (last visited Sept. 25, 2013).
53
FCPA Guidance, supra note 19, at 11.
54
“ADRs represent an ownership interest in the securities of a foreign private issuer that are deposited, usually outside of the United States, with a financial institution as the depository.” Stuart H. Deming, The
Potent and Broad-Ranging Implications of the Accounting and Record-Keeping Provisions of the Foreign Corrupt
Practices Act (“Deming on FCPA Record-Keeping Provisions”), 96 J. Crim. L. & Criminology 465, 473
(2006).
55
15 U.S.C. § 78l(b) (2014).
56
SEC Release No. 34-54240 ( July 31, 2006), available at http://www.sec.gov/rules/other/2006/34-54240.pdf
(last visited Sept. 17, 2013).
57
Pinker v Roche Holdings Ltd., 292 F.3d 361, 368 (3d Cit. 2002) (citing B. Hertz, American Depository Receipts,
600 P.L.I./Comm. 237 at 242, 246 (1992)).
58
“When read in conjunction with Exchange Act Rules 12g-1 (17 CFR 240.12g-1) and 12g3-2(a) (17 CFR
240.12g3-2(a)(2008)), Exchange Act Section 12(g) requires an issuer to file an Exchange Act registration statement regarding a class of securities within 120 days of the last day of its fiscal year if, on that date, the number
of its record holders is 500 or greater, the number of its U.S. resident holders is 300 or more, and the issuer’s
total assets exceed $10 million.” SEC Release No. 34-58465, at 4 n. 11 (Sept. 5, 2008), available at http://
www.sec.gov/rules/final/2008/34-58465.pdf (last visited Sept. 17, 2013). Many foreign private issuers are not
aware of the need for an exemption in the United States. This can occur even without an intention to reach
U.S. investors.
In some circumstances, an exemption from this registration requirement may be available to a foreign private issuer. 15 U.S.C. § 78l(g)(3) (2014); 17 C.F.R. § 240.12g3-2(b) (2014). On October 10, 2008, the SEC
amended 17 C.F.R. § 12g3-2(b) to exempt foreign private issuers whose securities are listed on markets in their
home countries and not listed on a national securities exchange in the United States, if they publish certain
financial and business information in English on their websites. SEC Release No. 34-58465, supra.

186    Anti-Bribery Laws in Common Law Jurisdictions

• For the fiscal year in which the registration statement for a class of securities
under the Securities Act of 1933 becomes effective or is required to be updated,59
entities with a class of securities held of record by more than 300 persons.60
• Banks and savings associations that issue securities and that are insured in
accordance with the Federal Deposit Insurance Act.61
8.2.2.1.1 Foreign Subsidiaries
When the use of U.S. territory is not involved in furtherance of a prohibited inducement, foreign entities, including foreign subsidiaries of an issuer, are not subject to the
anti-bribery provisions.62 It does not matter whether the foreign affiliate or subsidiary is
wholly or partially owned by an issuer.63 It is only when the foreign affiliate or subsidiary
engages in an act in furtherance of the improper inducement while in the territory of the
United States that it may become directly subject to the anti-bribery provisions.64
However, if the foreign affiliate or subsidiary is an accomplice, such as an aider and
abettor or a co-conspirator, and the party it aids and abets or the other co-conspirator
engages in an act in furtherance of the improper inducement while in the territory of
the United States, than the foreign subsidiary or affiliate may be liable for a violation
of the anti-bribery provisions, regardless of whether it takes any action in the United
States.65

15 U.S.C. § 780(d) (2014); 17 C.F.R. § 240.12h-3(c) (2014).
15 U.S.C. § 780(d) (2014); 17 C.F.R. § 240.12h-3(a) (2014).
61
15 U.S.C. § 78l(i) (2014).
62
Dooley v. United Tech. Corp., 803 F. Supp. 428, 439 (D.D.C. 1992).
63
15 U.S.C. § 78dd-1(a) (2014). This concept can be confusing especially when a foreign subsidiary or affiliate
is a wholly owned subsidiary of an issuer or domestic concern. But, as a practical matter, in many situations
it may not make a difference. As an accomplice or co-conspirator to a violation by the parent, a foreign
subsidiary or affiliate can expose itself to liability. See discussion, infra at 205–07. Under agency principles,
if the parent has sufficient knowledge, the parent can also be held vicariously liable for the conduct of its
foreign subsidiary or affiliate for violations of the anti-bribery provisions when the subsidiary or affiliate acts
on its behalf. See discussion, infra at 197–204. The legislative history of the FCPA makes clear that an entity
subject to the anti-bribery provisions that engages in bribery of foreign officials “indirectly through any other
person or entity” would itself be liable under the Act. H.R. Rep. No. 94-831, at 14 (1977), reprinted in 1977
U.S.C.C.A.N. 4098.
64
“Since 1998, the FCPA’s anti-bribery provisions have applied to foreign persons and foreign non-issuers
entities that, either directly or though an agent, engage in any act in further of a corrupt payment (or
an offer, promise, or authorization to pay) while in the territory of the United States.” FCPA Guidance,
supra note 19, at 11 (footnote omitted) (emphasis in original). See also Criminal Information at ¶¶ 19(e),
(u), 20(e), (w), 22, United States v. JGC Corp., No. 11-cr-260 (S.D. Tex. Apr. 6, 2011), ECF No. 1, available at http://www.justice.gov/criminal/fraud/fcpa/cases/jgc-corp/04-6-11jgc-corp-info.pdf; Criminal
Information at ¶¶ 19(a), (e), (t), (u), 22, United States v. Snamprogetti Netherlands B.V., No. 10-cr-460
(S.D. Tex. July 7, 2010), ECF No. 1, available at http://www.justice.gov/criminal/fraud/fcpa/cases/snampr
ogetti/07-07-10snamprogetti-info.pdf.
65
See FCPA Guidance, supra note 19, at 12 (citing Criminal Information at ¶ 22, United States v. JGC Corp., supra
note 64; Criminal Information at ¶ 22, United States v. Snamprogetti Netherlands B.V., supra note 64).
59
60
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8.2.2.1.2 Officers, Directors, Employees, Agents, and Stockholders of Issuers
An individual’s status as an officer, director, employee, or agent of an issuer or a stockholder of an issuer may subject the individual or entity to the anti-bribery provisions
if that person acts on behalf of the issuer.66 If the individual is a “United States person,”
nationality jurisdiction applies to that individual.67
However, if the officer, director, employee, agent, or stockholder acting on behalf
of the issuer is not a United States person, and not within the territory of the United
States, territorial jurisdiction must be established by proving that the individual made
use of the mails or any means or instrumentality of interstate commerce in furtherance
of the improper inducement.68 Alternatively, in such circumstances, jurisdiction may be
established if the officer, director, employee, agent, or stockholder acting on behalf of
the issuer is an accomplice to a violation whereby an act in furtherance of an improper
15 U.S.C. § 78dd-1(a) (2014). “Officers, directors, employees, agents, or stockholders acting on behalf of an
issuer (whether U.S. or foreign nationals), and any co-conspirators, also can be prosecuted under the FCPA.”
FCPA Guidance, supra note 19, at 11 (citing Complaint, SEC v. Turner, No. 10-cv-1309 (D.D.C. Aug. 4, 2010),
ECF No. 1, available at http://www.sec.gov/litigation/complaints/2010/comp21615.pdf (last visited Sept. 26,
2013); Indictment, United States v. Naaman, No. 08-cr-246 (D.D.C. Aug. 7, 2008), ECF No. 3, available at
http://www.justice.gov/criminal/fraud/fcpa/cases/naamano/08-07-08naaman-indict.pdf; Complaint, SEC
v. Elkin, No. 10-cv-661 (D.D.C. Apr. 28, 2010), ECF No. 1, available at http://www.sec.gov/litigation/complaints/2010/comp21509.pdf (last visited Sept. 26, 2013); Criminal Information, United States v. Elkin, No.
10-cr-15 (W.D. Va. Aug. 3, 2010), ECF No. 8, available at http://www.justice.gov/criminal/fraud/fcpa/cases/
elkin/08-03-10elkin-information.pdf (last visited Sept. 26, 2013); Indictment, United States v. Tesler, No.
09-cr-98 (S.D. Tex. Feb. 17, 2009), ECF No. 1, available at http://www.justice.gov/criminal/fraud/fcpa/cases/
tesler/tesler-indict.pdf (last visited Sept. 26, 2013); Superseding Indictment, United States v. Sapsizian, No.
06-cr-20797 (S.D. Fla. Mar. 20, 2007), ECF No. 32, available at http://www.justice.gov/criminal/fraud/fcpa/
cases/sapsizianc/03-22-07sapsizian-indict.pdf ) (last visited Sept. 26, 2013).
The literal language of the prohibition relative to agents and shareholders of issuers being subject to the
anti-bribery provisions is not limited to natural persons. 15 U.S.C. § 78dd-1(a). Yet the statutory scheme, and,
in particular, the absence of applicable penalty provisions for entities, suggests that the prohibition does not
extend directly to foreign entities acting as an agent or stockholder of an issuer or a domestic concern. A similar
conclusion based on principles of comity was reached in Dooley v. United Technologies Corp., 803 F. Supp. at
439 (citing H.R. Rep. No. 94-831, supra note 63, at 14).
67
15 U.S.C. § 78dd-1(g)(1) (2014). There is no requirement that the individual or entity make use of the mails or
any means or instrumentality of interstate commerce in furtherance of the improper inducement. Id.
68
Id. § 78dd-1(a). In United States v. Sapsizian, a French citizen employed by a French company pled guilty to conspiring to violate the anti-bribery provisions and to violating the anti-bribery provisions for making payments to
Costa Rican officials in order to obtain a mobile telephone contract from the state-owned telecommunications
authority. Plea Agreement, United States v. Sapsizian, supra note 66, ECF No. 42, available at http://www.
justice.gov/criminal/pr-press_releases/2007/06/06-07-07sapsizian-plea-agree.pdf (last visited Sept. 17, 2013);
U.S. Dep’t of Justice, Press Release, Former Alcatel Executive Pleads Guilty to Participation in Payment of $2.5
Million in Bribes to Senior Costa Rican Officials to Obtain a Mobile Telephone Contract ( June 7, 2007), available at http://www.justice.gov/criminal/pr/press_releases/2007/06/06-07-07csapsizian-plea.pdf (last visited
Sept. 17, 2013). The French company was an issuer as it had ADRs traded on the New York Stock Exchange.
Superseding Indictment at ¶ 2, United States v. Sapsizian, supra note 66. The use of facilities of interstate commerce was based on the allegation that the funds were transmitted to and from the French company’s New York
bank in carrying out the scheme. Id., Count 1 at ¶¶ 4(f ), 5, Count 2 at ¶ 2, Counts 3–9 at ¶ 2.
66
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inducement takes place within the territory of the United States or the use of the mails
or means or instrumentality of interstate commerce is involved in furtherance of the improper inducement.69
For an individual to be a “United States person,” he or she must be a national of the
United States as defined by section 101 of the Immigration and Nationality Act.70
A national of the United States is either a citizen of the United States or a person who owes
permanent allegiance to the United States, or an entity organized under the laws of the
United States, any state, territory, possession, or commonwealth of the United States, or
any subdivision of any state, territory, possession, or commonwealth of the United States.71
8.2.2.2 Domestic Concerns
The anti-bribery provisions extend to domestic concerns.72 A domestic concern can be
either an individual or an entity.73 Any individual who is a “citizen, national, or resident
of the United States” is a domestic concern.74 A national of the United States is a U.S. citizen or a person who owes permanent allegiance to the United States.75 Individuals who
are nationals of the United States are subject to the terms of the anti-bribery provisions.
At the very least, a permanent resident alien of the United States is a domestic concern.
A basis may also exist for an alien who resides in the United States and who does not have
status as a permanent resident alien to be considered a domestic concern.76
Any juridical entity organized under the laws of a state of the United States or a territory, possession, or commonwealth of the United States is a domestic concern.77 Juridical

See supra note 65.
15 U.S.C. § 78dd-1(g)(2) (2014).
71
8 U.S.C. § 1101(a)(22) (2014). The second category of individuals who are not U.S. citizens and who owe allegiance to the United States is now “apparently limited to residents of American Samoa and Swains Island.”
Hashmi v. Mukasey, 533 F.3d 700, 704 n.1 (8th Cir. 2008) (citing Hampton v Mow Sun Wong, 426 U.S. 88, 90
n.1 (1976); Miller v. Albright, 523 U.S. 420, 467 n.2 (1998) (Ginsberg J., dissenting)).
72
15 U.S.C. § 78dd-2(a)(1) (2014).
73
Id. § 78dd-2(h)(1).
74
Id. § 78dd-2(a)(1).
75
8 U.S.C. § 1101(a)(22) (2014).
76
Under the Immigration and Nationality Act, the term “residence” means “the place of general abode; the place
of general abode of a person means his principal, actual dwelling place in fact, without regard to intent.” 8
U.S.C. § 1101(a)(22) (2014). Domicile is distinguished from residence in that an individual may have more than
one residence but only one domicile. Gambelli v. United States, 904 F. Supp 494, 496 (E.D. Va. 1995) (citing
Commissioner of Internal Revenue v Nubar, 185 F.2d 584, 587 (4th Cir. 1950)). As a result, an argument could
be made that a domestic concern includes an illegal alien residing in the United States, a foreign student studying in the United States, or an alien residing in the United States on some sort of a temporary visa.
77
15 U.S.C. § 78dd-2(h)(1)(B) (2014). Although the precise language of the statute refers specifically to “any
corporation, partnership, association, joint-stock company, business trust, unincorporated organization, or
sole proprietorship,” id., it should be presumed that the language is not intended to be limited to the juridical
entities described. Rather, as suggested by the use of the terms “unincorporated organization,” id., it is intended
to include any form of entity that may be created by law.
69
70
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entities include corporations, partnerships, associations, joint-stock companies, business
trusts, unincorporated organizations, sole proprietorships, and, in essence, any other type
of entity that may be established under the laws of a state, territory, possession, or commonwealth of the United States.78
8.2.2.2.1 Nonprofit Organizations
By itself, mere status as a nonprofit organization does not exempt an entity or organization from being subject to the anti-bribery provisions. In determining what is a domestic concern under the anti-bribery provisions, no legal basis exists for distinguishing
between a traditional commercial enterprise and one that may have been established as a
nonprofit entity or organization.79
The facts and circumstances of a particular situation will ultimately be determinative as to whether the elements required for a violation of the anti-bribery provisions
are present. But until a well-founded determination is made that the other elements required for a violation of the anti-bribery provisions cannot be met, a nonprofit entity or
organization must be presumed to be subject to the terms of the anti-bribery provisions.
8.2.2.2.2 A Foreign Entity Can Be a Domestic Concern if Its Principal Place of
Business Is in the United States
Any juridical entity with its principal place of business in the United States is also a domestic concern.80 This means that, regardless of where the entity was organized, under
what laws the entity was organized, or what might be commonly referred to as the “nationality” of the entity, it still may be a domestic concern under the terms of the anti-bribery
provisions if its principal place of business is in the United States. In determining whether
an entity is subject to the terms of the anti-bribery provisions, care needs to be exercised
when assessing what constitutes an entity’s principal place of business.81
Id.
In one opinion procedure release, a nonprofit organization that provides anticorruption assistance to entities
doing business abroad sought an opinion permitting it to pay for the travel and expenses of foreign media
to attend its press conference. FCPA Review, 08-03 Op. Dep’t of Justice ( July 11, 2008), available at http://
www.justice.gov/criminal/fraud/fcpa/opinion/2008/0803.pdf (last visited Sept. 17, 2013). In its opinion, the
Justice Department explicitly found that the organization was a “domestic concern” subject to the terms of the
anti-bribery provisions and eligible to seek an opinion under the terms of the opinion procedure. In a more
recent opinion procedure release, FCPA Review, 12-02 Op. Dep’t of Justice (Oct. 12, 2012), available at http://
www.justice.gov/criminal/fraud/fcpa/opinion/2012/1202.pdf (last visited Jan. 11, 2014), 19 nonprofit adoption agencies headquartered in the United States were found to be domestic concerns subject to the terms of
the FCPA’s anti-bribery provisions. See also FCPA Review, 96-01 Op. Dep’t of Justice (Nov. 25, 1996), available
at http://www.justice.gov/criminal/fraud/fcpa/opinion/1996/9601.pdf (last visited Jan. 12, 2014).
80
15 U.S.C. § 78dd-2(h)(1)(B) (2014).
81
This particular provision of the FCPA has yet to be directly addressed by the courts. Case authority in a criminal
context may not be of much assistance in providing guidance. However, in a civil context, the courts have looked
to a range of factors in determining an entity’s principle place of business. See, e.g., Determination of Corporation’s
Principal Place of Business for Purposes of Diversity Jurisdiction under 28 U.S.C.A. 1331(c), 6 A.L.R. Fed. 436 (2009)
(“nerve center”; “center of corporate activity”; “locus of operations”; “substantial predominance of corporate
78
79
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8.2.2.2.3 No Territorial Nexus to the United States Required for Domestic
Concerns That Are United States Persons
For domestic concerns that are United States persons,82 it no longer matters whether
there is a territorial nexus to the United States through the use of the mails or any means
or instrumentality of interstate commerce.83 As long as the domestic concern is a United
States person, the nationality principle of jurisdiction can now be applied to improper
inducements made by domestic concerns with no ties to the United States.84
For domestic concerns that are not United States persons, and not within the territory
of the United States, territorial jurisdiction must be established by proof of the use of
the mails or any means or instrumentality of interstate commerce.85 This would apply to
both individuals and entities that are not United States persons. It would also apply to
any entity established under the laws of a foreign jurisdiction with its principal place of
business in the United States.86
8.2.2.2.4 Officers, Directors, Employees, Agents, and Stockholders of
Domestic Concerns
An officer, director, employee, or agent of a domestic concern may be subject to the
anti-bribery provisions if that person acts on behalf of the domestic concern.87 If the
operations”; “where the principal day-to-day business operations and activities of the corporation are formulated
and carried out”). See also Grimandi v. Beech Aircraft Corp., 512 F. Supp 764, 776 (D.C. Kan. 1981) (principal
place of business of the subsidiary is the location of the parent when the latter acts as the alter ego of the subsidiary); Steinbock-Sinclair v. Amoco Intern. Oil Co., 401 F. Supp. 19, 24 (D.C. Ill. 1975) (“paramount consideration
is where principal day-to-day business operations and activities are formulated and carried out” after a review of an
entity’s total activities are taken into consideration, including such “factors as character of the entity, its purposes,
the kind of business in which it is engaged and the situs of its operations including a comparison of the character,
importance and scope of the activities conducted in each state where the corporation operates”).
82
See discussion of what constitutes a United States person, supra at 188.
83
15 U.S.C. § 78dd-2(i)(1) (2014).
84
Id. § 78dd-2(i).
85
Id. § 78dd-2(a).
86
Id. § 78dd-2(a), (h)(1)(B). Particularly in the latter circumstance where an entity has its principal place of
business in the United States, proof of the use of the mails or means or instrumentality of interstate or foreign
commerce is likely to be supported by substantial evidence. A greater likelihood also exists for an act in furtherance of an improper inducement having taken place within the territory of the United States. Id. § 78dd-3(a).
87
Id. FCPA Guidance, supra note 19, at 11 (citing Superseding Indictment, United States v. Nexus Tech., No.
08-cr-522 (E.D. Pa. Oct. 28, 2009), ECF No. 106, available at http://www.justice.gov/criminal/fraud/fcpa/
cases/nguyenn/09-04-08nguyen-indict.pdf; Indictment, United States v. Esquenazi, No. 09-cr-21010 (S.D.
Fla. Aug. 5, 2011), ECF No. 3, available at http://www.justice.gov/criminal/fraud/fcpa/cases/esquenazij
/12-08-09esquenazi-indict.pdf ). It should be noted, however, that unless territorial jurisdiction is separately
established, the reference to agents acting on behalf of a domestic concern “was intended to apply only to
individuals.” Dooley v. United Technologies Corp., 803 F. Supp. at 439 (citing H.R. Rep. No. 94-831, supra note
63, at 14). See also supra note 66.
For example, a foreign national not otherwise subject to the anti-bribery provisions of the FCPA becomes
subject to its terms by becoming an employee of a domestic concern, even if that employment takes place in
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individual is a United States person, nationality jurisdiction applies to that individual.88
There is no requirement that the individual make use of the mails or any means or instrumentality of interstate commerce in furtherance of the improper inducement.89
If the officer, director, employee, agent, or stockholder acting on behalf of the domestic
concern is not a United States person, and not within the territory of the United States,
territorial jurisdiction must be established by proving that the individual made use of the
mails or any means or instrumentality of interstate commerce in furtherance of the improper
inducement.90 Alternatively, territorial jurisdiction could be established if such an individual
were an accomplice to a violation whereby the other party to the violation was subject to
territorial jurisdiction.91
8.2.2.2.5 The Anti-Bribery Provisions Apply Regardless of a Domestic Concern’s
Relationship to a Party Not Subject to the Anti-Bribery Provisions
The anti-bribery provisions also apply to domestic concerns employed or retained by
foreign entities and foreign subsidiaries not subject to the anti-bribery provisions.92 An
individual’s or entity’s status as a domestic concern does not change with location or with
business or employment relationships. The domestic concern, whether an individual or
entity, is still barred from engaging in the conduct prohibited by the anti-bribery provisions. Depending upon whether, and to what degree, that domestic concern participates
in the prohibited activity, such an individual or entity may be subject to liability for violating the anti-bribery provisions.
8.3 Elements of the Offense

The anti-bribery provisions are designed to preclude any means of circumventing their terms.
Historically, the anti-bribery provisions have been applied in an expansive manner by the
U.S. Department of Justice (“Justice Department”) and the U.S. Securities and Exchange
Commission (“SEC”) to preclude unauthorized means of avoiding their terms.93
a foreign country. However, unless that foreign national causes an act, or is an accomplice to such an act, in
furtherance of the improper inducement while in the territory of the United States or otherwise uses the mails
or means or instrumentality of interstate commerce in furtherance of the improper inducement, the foreign
national would not be subject to liability for a violation of the anti-bribery provisions. However, as a practical
matter, the threshold for establishing territorial jurisdiction can often be quite easily met. See also supra at 179–82.
88
Id. § 78dd-2(i)(1).
89
Id.
90
Id. § 78dd-2(a).
91
See supra at 186–88.
92
H.R. Rep. No. 94-831, supra note 63, at 14.
93
See United States v. Kay (“Kay III”), 513 F.3d 432, 439–40, 443 (5th Cir. 2007). The number of elements of
the offense varies depending upon the manner in which the statute is broken into separate parts. See Stichting
Ter Behartiging Van de Velangen Van Ouddaandeelhouders In Het Kapitaal Van Saybolt Int’l B.V. v. Schreiber
(“Schreiber”), 327 F.3d 173, 179–80 (2d Cir. 2003) (six elements identified for a violation); United States
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8.3.1 Any Person
Both the anti-bribery provisions of the FCPA and the Travel Act apply to any person,
including any natural person.94
8.3.1.1 Juridical Entities
The FCPA’s anti-bribery provisions apply to entities.95 They apply to “any corporation,
partnership, association, joint-stock company, business trust, unincorporated organization, or sole proprietorship” organized under the law of a “State of the United States or
a territory, possession, or commonwealth of the United States” or “under the law of a
foreign nation or political subdivision thereof.”96
The Travel Act also applies to entities.97
8.3.1.2 Standard of Liability for Juridical Entities
Whether it be in a criminal or civil context, understanding what constitutes knowledge
on the part of an entity is critical to understanding the ease by which an entity may be
found to have the requisite knowledge under U.S. law. The knowledge requirement under
U.S. law for an entity is distinctly different from that of a natural person. The practical result is that, in effect, a lower standard exists for a finding of criminal or civil liability for an
entity than for an individual. The failure to understand this distinction can have serious
and adverse consequences for entities.
No one person within an entity is required to have the requisite knowledge. Nor is
there a requirement that there be knowledge on the part of senior members of management. Regardless of how disparate the knowledge may be within an entity, the collective knowledge of officers, employees, and agents of an entity acting, within the
scope of their employment or duties, on behalf of an entity can serve as the basis for
establishing knowledge under U.S. law.98 In short, it is the sum of the knowledge of an
entity’s officers, directors, employees, and agents, when acting within the scope of their

v. Jefferson, 594 F. Supp. 2d 655, 667–68 (E.D. Va. 2009) (citing Stichting for six elements). See also Instructions
at 3-4, United States v. Mead, Cr. No. 98-240-01 (D.N.J. 1999) (not docketed), available at http://www.justice.
gov/criminal/fraud/fcpa/cases/mead-etal/09-11-98mead—charge.pdf (last visited on Sept. 26, 2013).
94
15 U.S.C. §§ 78dd-1(a), (g)(1), 78dd-2(a), (h)(1), (i)(1), 78dd-3(a), (f )(1) (2014); United States v Nardello, 393
U.S. 286 (1969) (the Travel Act applies to private persons as well as to public officials).
95
15 U.S.C. §§ 78dd-1(a), (g), 78dd-2(h)(1)(B), 78dd-3(f )(1) (2014).
96
Id.
97
Cf., e.g., Rewis v. United States, 401 U.S. 808, 811 (1971); United States v. Davis, 666 F2d 195, 202 (5th Cir.
1982); United States v. Roselli, 432 F.2d 879, 884–86 (9th Cir. 1970), cert. denied, 401 U.S. 924 (1971); Turf
Center, Inc. v. United States, 325 F.2d 793 (9th Cir. 1963).
98
E.g., United States v. Bank of New England, N.A., 821 F. 2d 844 (1st Cir. 1987).
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employment or responsibilities on behalf of the entity, which establishes knowledge on
the part of an entity.99
The low threshold for establishing knowledge on the part of an entity is a critical factor
in determining an entity’s potential exposure. Actions on the part of isolated members of
management or on the part of low-level employees can expose an entity to liability under
the anti-bribery provisions. Even more likely is the prospect of an entity being exposed to
liability due to one of its agents engaging in prohibited conduct in the course of acting
on its behalf.100 In such circumstances, the failure to clearly object to or to disavow the
prohibited conduct has the prospect of being interpreted as an authorization or acquiescence on the part of the entity.101
8.3.2 Intentionally
Although the FCPA does not define “willfully,”102 an individual charged with a violation
of the anti-bribery provisions must act intentionally and not by accident or mistake.103
Proof of willfulness is not required to establish criminal or civil liability on the part of
an entity.104 However, proof of corrupt intent must be established on the part of both an
individual and entity.105

The legal standard for establishing knowledge on the part of an entity differs among countries. In the
United States the threshold is, on a relative basis, very low for an entity. In addition to issuers, this low
threshold extends to privately held companies, limited liability companies, partnerships, and any other
form of entity.
100
Similar conduct can also expose an issuer to liability under the accounting and record-keeping provisions. See
infra at 263–66.
101
See Stuart H. Deming, The Foreign Corrupt Practices Act and the New International
Norms at 64–67 (ABA Publishing 2010).
102
Kay III, 513 F.3d at 447.
103
Id. “ ‘Willfully’ . . . has generally been construed by courts to connote an act committed voluntarily and purposefully, and with a bad purpose, i.e., with ‘knowledge that [a defendant] was doing a ‘bad’ act under the
general rule of law.” FCPA Guidance, supra note 19, at 14 (citing Kay III, 513 F.3rd at 448; Jury Instructions
at 38, United State v. Esquenazi, supra note 87; Jury Instructions at 10, United States v. Green, No. 08-cr-59
(C.D.Cal. Sept. 11, 2009), ECF No. 288; Jury Instructions at 35, United States v. Jefferson, No. 07-cr-209 (E.D.
Va. July 30, 2009), ECF No. 684; Jury Instructions at 25, United States v. Bourke, No. 05-cr-518 (S.D.N.Y. July
2009) (not docketed); Jury Instructions at 5, United States v. Mead, supra note 93). “As the Supreme Court
explained in Bryan v. United States, ‘[a]s a general matter, when used in the criminal context, a “willful” act
is one undertaken with a “bad purpose.” In other words, in order to establish a “willful” violation of a statute,
“the Government must prove that the defendant acted with knowledge that his conduct was unlawful.’ ” Id.
(quoting from Bryan v. United States, 524 U.S. 184, 191–92 (1998), which quotes from Ratzlaf v. United States,
510 U.S. 135, 137 (1994), and citing Kay III, 513 F.3d at 446–51).
104
Kay III, 513 F.3d at 447; FCPA Guidance, supra note 19, at 14 (citing 15 U.S.C. 78ff(c)(1)(A) (2012) and comparing it to 15 U.S.C. 78ff(c)(2)(A), citing 15 U.S.C. 78dd-2(g)(1)(A) and comparing it to 15 U.S.C. 78dd-2(g)
(2)(A), citing 15 U.S.C. 78dd-3(e)(1)(A), and comparing it to 15 U.S.C. 78dd-2(e)(2)(A)).
105
Kay III, 513 F.3d at 449. FCPA Guidance, supra note 19, at 14 (citing 15 U.S.C. §§ 78dd-1(a), 78dd-2(a),
78dd-3(a) (2012)).
99
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A violation of the anti-bribery provisions is a specific intent crime.106 To violate the
anti-bribery provisions, an individual or entity is not required to know the terms of the
anti-bribery provisions or that the terms of the anti-bribery provisions would be violated.107 Instead, an individual or entity must know that the act would in some way be
wrong or unlawful.108
The anti-bribery provisions differ from most other fraud statutes in that they require
that the intent be corrupt.109 “Corrupt intent” is defined as “having an improper motive
or purpose.”110 The legislative history of the anti-bribery provisions makes clear that, like
the domestic bribery statute,111 the prohibited conduct occurs only when a payment or
offer of payment is made to induce the intended beneficiary to in some way misuse his or
her official position.112
“Corruptly” as used in the anti-bribery provisions signifies “a bad or wrongful purpose
and an intent to influence a foreign official to misuse his official position.”113 “[A]person
acts ‘corruptly’ if he or she acts with a ‘bad purpose.’ ”114 The thing of value must be given
or offered with the intent to influence as opposed to be simply given whether or not the
public official carries out his or her official duties.115
“Corrupt intent” as used within the context of the anti-bribery provisions derives from
the domestic bribery statute.116 In the context of the domestic bribery statute, “corrupt
U.S. Supplemental Response to OECD Phase 1 Questionnaire (“U.S. Supplemental Response”), § 1.1.2, http://
www.justice.gov/criminal/fraud/fcpa/docs/supplement.pdf (last visited Sept. 27, 2013). See also Kay III, 513
F.3d at 449.
107
Kay III, 513 F.3d at 448–51; Schrieber, 327 F.3d at 181.
108
Kay III, 513 F.3d at 450. “To be guilty, a defendant must act with a bad purpose, i.e., know generally that his
conduct is unlawful.” FCPA Guidance, supra note 19, at 14.
109
United States v. Kozeny, 582 F. Supp. 2d 535, 541 (S.D.N.Y. 2008), reh’g den., 2008 U.S. Dist. LEXIS 101803
(S.D.N.Y. Dec. 12, 2008).
110
Id. (citing S. Rep. No. 95-114, at 10 (1977), reprinted in 1977 U.S.C.C.A.N. 4098). S. Rep. No. 95-114 provides:
106

The word “corruptly” is used in order to make clear that the offer, payment, promise, or gift, must be
intended to induce the recipient to misuse his official position in order to wrongfully direct business
to the payor or his client, or to obtain preferential legislation or a favorable regulation. The word “corruptly” connotes an evil motive or purpose, an intent to wrongfully influence the recipient. It does
not require that the act be fully consummated, or succeed in producing the desired outcome.
18 U.S.C. § 201 (2014).
Supra note 110.
113
Schrieber, 327 F.3d at 183. As explained in United States v. Liebo, 923 F. 2d 1308, 1312 (8th Cir. 1991), “[a]n act
is ‘corruptly’ done if done voluntarily and intentionally, and with a bad purpose of accomplishing either an
unlawful end or result, or a lawful end or result by some unlawful method or means. The term ‘corruptly’ is
intended to connote that the offer, payment, and promise was intended to induce the recipient to misuse his
official position.” Cf. Bryan v. United States, 524 U.S. at 191 (approving a similar definition of “willful”).
114
Schrieber, 327 F.3d at 182 (citing United States v. McElroy, 910 F.2d 1016, 1026 (2d Cir. 1990)).
115
United States v. Strand, 574 F.2d 993, 996 (9th Cir. 1978) (distinguishing between intent required for bribery
as opposed to an illegal gratuity in domestic bribery statute).
116
Schrieber, 327 F.3d at 184. “The FCPA does not explicitly define ‘corruptly,’ but in drafting the statute Congress
adopted the meaning ascribed in the domestic bribery statute.” FCPA Guidance, supra note 19, at 14 n. 74 (citing 18 U.S.C. § 201(b) (2012); H.R. Rep. No. 95-640 (1977)).
111
112
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intent” requires a higher degree of intent than that required for violating the provisions
prohibiting gratuities to public officials.117 It “incorporate[s]a concept of the bribe being
the prime mover or producer of the official act.”118 It is this element of quid pro quo that
distinguishes the heightened criminal intent requisite under the bribery sections of the
statute from the simple mens rea required for violations of the gratuity sections of the
domestic bribery statute.119
Under the anti-bribery provisions, when an inducer intends to cause an official to
misuse his or her official position, it is not relevant whether the official has the capacity
to influence an official decision. Culpability is determined by the intent of the person
making the inducement as opposed to the official’s action, inaction, or capacity.120 Even
if the payment or offer was “intended to influence an official act that was lawful,” there
would still be a violation.121
Under the Travel Act, specific intent is a requirement of the offense. A defendant’s
travel in interstate or foreign commerce or use of an interstate facility must be undertaken with “the intent to promote, manage, establish or carry on . . . or to distribute the
proceeds of . . . an unlawful activity.”122 Mere travel in interstate or foreign commerce or
use of an interstate facility does not constitute a violation of the Travel Act.123 It is also
not a violation even if the defendant was involved in some unlawful activity and also
happened to travel interstate or use an interstate facility.124 Nor is it an offense if the
defendant traveled in interstate commerce or used an interstate facility and accidently
furthered the unlawful activity.125
The critical factor is whether the defendant intended the advancement of the unlawful
activity to result from his interstate travel . . . or use of the interstate facility.126 The purpose for traveling in interstate commerce or using an interstate facility need not be solely
for furthering an unlawful activity.127 It need only be one of the reasons for the interstate
travel or use of an interstate facility.128
In addition, unless it is an element of the underlying state offense, proof of corrupt
intent is not necessarily required to establish a violation of the Travel Act. Rather, it
must be established that the defendant performed or attempted to perform an act in

United States v. Hsieh Hui Mei Chen, 754 F.2d 817 (9th Cir.), cert. denied, 471 U.S. 1139 (1985).
United States v. Brewster, 506 F.2d 62, 82 (1974).
119
See id. at 72; United States v. Alessio, 528 F.2d 1079, 1082 (9th Cir.), cert. denied, 426 U.S. 948 (1976).
120
United States v. Kozeny, 582 F. Supp. 2d at 541.
121
Id.
122
Sand et al., supra note 30, ¶ 60.01, Instr. 60-7.
123
Id.
124
Id.
125
Id.
126
Id.
127
Id.
128
Id.
117
118
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furtherance of the unlawful activity with the intent that each element of the underlying
state offense be completed.129
8.3.3 Offer, Promise, or Give
Whether a payment is actually made is not required for a violation of the anti-bribery
provisions.130 Any offer, promise, or payment that could reasonably be believed to be
an improper inducement falls within the category of prohibited conduct. Under the
anti-bribery provisions, all that is required is that what is offered, promised, or paid be
sufficient to form the basis for an inducement.
Under the Travel Act, the underlying state laws for private or commercial bribery are
generally similar to the anti-bribery provisions in that some form of inducement is required in the form of an offer, promise, or payment.131 The particulars will depend upon
the underlying state private or commercial bribery statute.132 However, the Travel Act has
one additional requirement in terms of affirmative conduct.
This additional requirement is that the travel in interstate or foreign commerce or use
of a facility of interstate or foreign commerce must be followed by the performance or
attempted performance of an act in furtherance of the unlawful activity.133 The “act need
not itself be unlawful.”134 However, it must take place after and not before the travel in
interstate or foreign commerce or use of a facility of interstate or foreign commerce.135
Sand et al., supra note 30, ¶ 60.01, Instr. 60-10. See, e.g., United States v. Jones, 909 F.2d 533 (D.C. Cir. 1990);
United States v. DeLuna, 763 F.2d 897 (8th Cir.), cert. denied, 474 U.S. 980 (1985); United States v. Arruda,
715 F.2d 671 (1st Cir. 1983); United States v. Kahn, 472 F.2d 272 (2d Cir.), cert. denied, 411 U.S. 982 (1983);
United States v. Bertman, 686 F.2d 772 (9th Cir. 1982); United States v. Goldfarb, 643 F.2d 422; United States
v. Loucas, 629 F.2d 989 (4th Cir. 1980), cert. denied, 450 U.S. 1030 (1981); United States v. Dansker, 537 F.2d
40 (3d Cir. 1976), cert. denied, 429 U.S. 1038 (1977).
130
United States v. Kozeny, 582 F. Supp. 2d at 541.
131
Most states have in one form or another commercial or private bribery statutes. E.g., Ala. Code § 13A-11-120
(2014); Alaska Stat. § 11.46.670 (2014); Ariz. Rev. Stat. Ann. § 13-2605 (2014); Cal. Penal Code §
641.3 (West 2014); Colo. Rev. Stat. § 18-5-401 (2014); Conn. Gen. Stat. §§ 53a-160, 53a-161 (2014); Del.
Code Ann. til. 11, § 881 (2014); Fla. Stat. § 838.16 (2014); Haw. Rev. Stat. § 708-880 (2014); Ill. Comp.
Stat. § 29a (2014); Iowa Code § 722.10 (2014); Ky. Rev. Stat. Ann. § 518.020 (West 2014); La. Rev. Stat.
Ann. § 14.73 (2014); Mass. Gen. L. ch. 271, § 39 (2014); Me. Rev. Stat. tit. 17-A, § 904 (2014); Mich.
Comp. Laws § 750.125 (2014); Miss. Code Ann. 97-11-11, 97-11-13; Mo. Rev. Stat. § 570.150 (2014); Neb.
Rev. Stat. 28-710 (2014); Nev. Rev. Stat. § 207.295; N.H. Rev. Stat. Ann. § 638:7 (2014); N.J. Stat. Ann.
§ 2C:21-10 (2014); N.M. Stat. Ann. §§ 30-41-1, 30-41-2 (2014); N.Y. Penal Law §§ 180.00-180.03 (Consol.
2014); N.D. Cent. Code § 12.1-12-08 (2014); Okla. Stat. til. 21, § 380 (2014); 18 Pa. Cons. Stat. § 4108
(2014); R.I. Gen. Laws §§ 11-7-3, 11-7-4 (2014); S.C. Code Ann. § 16-17-540 (2014); S.D. Codified Laws
§§ 22-43-1, 22-43-2 (2014); Tex. Penal Code Ann. § 32.43 (West 2014); Va. Code Ann. § 18.2-444 (2014);
Vt. Stat. Ann. tit. 13, § 1108 (2014); Wash. Rev. Code § 9A.68.060 (2014); Wis. Stat. § 134.05 (2014).
132
Supra note 131.
133
Sand et al., supra note 30, ¶ 60.01, Instr. 60-12. Any act prior to such travel or use of a facility of interstate or
foreign commerce would not suffice for purposes of establishing a violation. Id.
134
Id.
135
Id.
129
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8.3.3.1 Whether Indirectly or through Intermediaries
Activity prohibited by the anti-bribery provisions may not be undertaken in an indirect
or circuitous manner.136 Promising or providing benefits to a third party is prohibited
when the offeror knows that the benefits will be passed on by the third party to a foreign
public official.137 An individual or entity is responsible for the conduct of a third party
when the individual or entity “knew” that the money or thing of value given to the third
party would be used, directly or indirectly, to make an improper payment.138
Consistent with the broad net that is cast by the anti-bribery provisions, the manner in
which a payment is offered, promised, or made is not controlling. If the other elements of
a violation of the anti-bribery provisions are met, the manner or means by which an offer,
promise, or payment is made can provide no safe harbor or the basis of a defense. No matter
how attenuated the way an offer, promise, or payment may be made or communicated to its
intended recipient, any indirect means of making or communicating a prohibited inducement may fall within the ambit of the prohibitions of the anti-bribery provisions.
Under the Travel Act, the same basic concepts apply relative to direct or indirect
means of improperly inducing an individual or entity under an underlying state private
or commercial bribery statute.139
8.3.3.2 Vicarious Liability
The FCPA’s anti-bribery provisions specifically address the issue of vicarious liability of
third parties.140 Offers or payments are expressly prohibited to “any person, while knowing
that all or a portion of such money or things of value will be offered, given, or promised, directly or indirectly, to any foreign official, to any foreign official political party or

See id. §§ 78dd-1(a)(3), 78dd-2(a)(3), 78dd-3(a)(3) (2014).
See id.
138
See id. §§ 78dd-1(a)(3), (f )(2), 78dd-2(a)(3), (h)(3), 78dd-3(a)(3), (f )(3). Even if the third party is, for example,
a foreign affiliate not subject to the anti-bribery provisions, a U.S. parent entity may be liable if it participates
in, directs, authorizes, or acquiesces to the prohibited conduct. See infra at 201–03.
139
See supra note 131.
140
“The fact that a bribe is paid by a third party does not eliminate the potential for criminal or civil FCPA liability.” FCPA Guidance, supra note 19, at 22 (citing Complaint, SEC v. Johnson & Johnson, No. 11-cv-686
(D.D.C. Apr. 8, 2011), available at http://www.sec.gov/litigation/complaints/2011/comp21922.pdf (last visited Oct. 1, 2013); Criminal Information, United States v. DePuy, Inc., No. 11-cr-99 (D.D.C. Apr. 8, 2011), ECF
No. 1, available at http://www.justice.gov/criminal/fraud/fcpa/cases/depuy-inc/04-08-11depuy-info.pdf
(last visited Oct. 1, 2013); Complaint, SEC v. ABB, supra note 52; Criminal Information, United States v. ABB
Inc., No. 10-cr-664 (S.D. Tex. Sept. 29, 2010), ECF No. 1, available at http://www.justice.gov/criminal/fraud/
fcpa/cases/abb/09-20-10abbinc-info.pdf (last visited on Oct. 1, 2013); Criminal Information, United States
v. Int’l Harvester Co., No. 82-cr-244 (S.D. Tex. Nov. 17, 1982), available at http:/www.justice.gov/criminal/
fraud/fcpa/cases/international-harvester/1982-11-17-international-harvester-information.pdf (last visited
Oct. 1, 2013)). In terms of the basis for vicarious liability under the anti-bribery provisions, no fundamental
difference exists between criminal and civil liability. To the extent a difference exists, it is in the elevation of
136
137
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official thereof, or to any candidate for foreign political office.”141 These third-party payment provisions apply to anyone in the United States or abroad who acts on behalf of an
individual or entity subject to the terms of the anti-bribery provisions.142
8.3.3.2.1 Requisite Knowledge
When an individual or entity “is aware of a high probability of the existence of ” activity
prohibited by the anti-bribery provisions but does not have actual knowledge of the circumstance, the individual or entity is nonetheless deemed to “know” of the existence of
the circumstance.143 An individual or entity is deemed to have the requisite knowledge
of an activity by a third party if the individual or entity (1) “is aware that such person is
engaging in such conduct, that such circumstance exists, or that such result is substantially certain to occur”; or (2) “has a firm belief that such circumstance exists or that such
result is substantially certain to occur.”144 An individual or entity is also deemed to have
the requisite knowledge if the individual or entity is aware of the “high probability” of a
circumstance that is required for a violation of the anti-bribery provisions.145
In addition, knowledge can be established under the anti-bribery provisions when it
appears that the act is made with conscious disregard of or willful blindness to the evident purpose of the offer or payment.146 Negligence in failing to learn the purpose of the
the standard of proof from a preponderance of the evidence in a civil context to beyond a reasonable doubt in
a criminal context.
141
15 U.S.C. §§ 78dd-1(a)(3), 78dd-2(a)(3), 78dd-3(a)(3) (2014).
142
Because of the third-party payment provisions, id. §§ 78dd-1(a), 78dd-2(a), 78dd-3(a), special care needs to be
taken to avoid liability under the anti-bribery provisions for the improper conduct of a third party acting on
behalf of an individual or entity subject to the terms of the anti-bribery provisions. Liability can be imposed
on an individual or entity for conduct that cannot be easily ascertained or controlled.
143
Id. §§ 78dd-1(f )(2)(B), 78dd-2(h)(3)(B), 78dd-3(f )(3)(B). “Because Congress anticipated the use of
third-party agents in bribery schemes—for example, to avoid actual knowledge of a bribe—it defined the
term ‘knowing’ in a way that prevents individuals and businesses from avoiding liability by putting ‘any person’ between themselves and the foreign officials.” FCPA Guidance, supra note 19, at 22 (citing 15 U.S.C. §§
78dd-1(a)(3), 78dd-2(a)(3), 78dd-3(a)(3) (2012)).
144
15 U.S.C. §§ 78dd-1(f )(2)(A), 78dd-2(h)(3)(A), 78dd-3(f )(3)(A) (2014).
145
Id. §§ 78dd-1(f )(2)(B), 78dd-2(h)(3)(B), 78dd-3(f )(3)(B). “Thus, a person has the requisite knowledge when he
is aware of a high probability of the existence of such circumstance, unless the person actually believes that such
circumstance does not exist.” FCPA Guidance, supra note 19, at 22 (citing 15 U.S.C. §§ 78dd-1(f )(2)(B), 78dd-2(h)
(3)(B), 78dd-3(f )(3)(B); H.R. Conf. Rep. No. 100-576, at 919-920 (1988), reprinted in 1988 U.S.C.C.A.N. 1949,
Omnibus Trade and Competitive Act of 1988, Pub. L. No. 100-418, 5003, 102 Stat. 1107, 1423–24). In ruling on
the admissibility of evidence in a motion in limine, the court in United States v. Kozeny, 643 F. Supp. 2d 415, 440
(S.D.N.Y. 2009), found “[t]hat Azerbaijan was known to be a corrupt nation, that the post-Communist privatization processes in other countries have been tainted by corrupt practices, that SOCAR was a strategic asset of
Azerbaijan, and that Kozeny was notorious as the ‘Pirate of Prague’ makes it probable that Bourke was aware that
Azeri officials were being bribed in order to ensure the privatization of SOCAR.”
146
United States v. Kozeny, 643 F. Supp. 2d at 417–18. “The modern conscious avoidance doctrine . . . is that ‘[w]hen
knowledge of the existence of a particular fact is an element of an offense, such knowledge is established if a
person is aware of a high probability of its existence, unless he actually believes that it does not exist.’ ” United
States v. Nektalov, 461 F.3d 309, 314 (2d Cir. 2006) (citing Leary v. United States, 395 U.S. 6, 46 n. 93 (1969)
(quoting Model Penal Code, at 27 (Proposed Official Draft 1962))).
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offer or payment does not constitute a conscious disregard or willful blindness.147 This is
not the equivalent of recklessness.148 There must be “an awareness of a high probability of
the existence of the circumstance.”149 A “ ‘defendant must be shown to have decided not
to learn the key fact.’ ”150
“[K]nowledge of a fact may be inferred where the defendant has notice of the high
probability of the existence of the fact and has failed to establish an honest, contrary
disbelief.”151 The inference cannot be overcome by “deliberate avoidance of knowledge,”
“willful blindness,” or “conscious disregard” of the “required circumstance or result.”152
When confronted with circumstances that should normally raise suspicions in a particular context, or what are often referred to as “red flags,” knowledge on the part of an individual or entity is more likely to be inferred.153
8.3.3.2.2 Imputed Knowledge
The U.S. Congress intended that the “knowing” standard be consistent with the knowledge standard for criminal liability as developed by existing case law for other criminal

The legislative history of the 1988 amendments to the FCPA clearly state that “ ‘simple negligence’ or ‘mere
foolishness’ should not be the basis for liability.” H.R. Conf. Rep. No. 100-576, supra note 145. See United
States v. Nektalov, 461 F.3d at 315 (quoting from United States v. Rodriguez, 983 F.2d 455, 458 (2d Cir. 1993):
“ ‘[E]ssential to the concept of conscious avoidance’ [is the requirement] ‘that the defendant must be shown
to have decided not to learn the key fact, not merely to have failed to learn it through negligence.’ ” (emphasis
omitted)). See also United States v. Abreu, 342 F.3d 183, 188 (2d Cir. 2003) (rejecting argument “premised on
the common misconception that the conscious avoidance theory allows the prosecution to establish knowledge by proving only that the defendant should have known of a certain fact, even if he did not actually know
it”); United States v. Ferrarini, 219 F.3d 145, 157 (2d Cir. 2000) (conscious avoidance cannot be established
when the factual context should have apprised the defendant of the unlawful nature of his conduct and has
instead required that the defendant have been shown to have decided not to learn the key fact).
148
H.R. Conf. Rep. No. 100-576, supra note 145, at 920. The Conferees quoted from United States v. Jacobs, 475
F.2d 270, 287 n. 37 (2d Cir. 1973), in explaining the understanding that was reached with respect to knowledge:
147

Knowledge that the goods have been stolen may be inferred form circumstances that would convince
a man of ordinary intelligence that this is the fact. The element of knowledge may be satisfied by
proof that a defendant deliberately closed his eyes to what otherwise would have been obvious to him.
Thus, if you find that a defendant acted with reckless disregard of whether the bills were stolen and with a
conscious purpose to avoid learning the truth, the requirement of knowledge would be satisfied unless the
defendant actually believed they were not stolen.
H.R. Conf. Rep. No. 100-576, supra note 145, at 920 (emphasis in original).
Id.
150
United States v. Nektalov, 461 F.3d at 315.
151
H.R. Conf. Rep. No. 100-576, supra note 145, at 921.
152
Id. (citing United States v. Marique Aribizo, 833 F.2d 244, 249 (10th Cir. 1987) (deliberate avoidance of
knowledge); United States v. Kaplan, 832 F. 2d 676, 682 (1st Cir. 1987) (willful blindness)).
153
Examples of a red flag include making a payment to someone who did not appear to perform a service, or
making a payment grossly disproportionate to the value of the services to be rendered. Yet another example
is when the recipient volunteers that the payor will never need to know how the objective was achieved. The
possibilities are almost endless when the nuances of a set of circumstances are taken into consideration.
149

200    Anti-Bribery Laws in Common Law Jurisdictions

statutes.154 Knowledge is imputed under the anti-bribery provisions to an individual who
or an entity that consciously disregards or deliberately ignores circumstances that should
reasonably have alerted the individual or entity to a high probability of a violation. Actual
knowledge is not required of an improper inducement being passed on to a foreign public
official. Circumstances may otherwise suggest that such an inducement was made or is likely
to take place.155

154

Through the 1988 amendments to the FCPA, the U.S. Congress removed the possibility that negligence could
be a basis for criminal liability under the anti-bribery provisions. H.R. Conf. Rep. No. 100-576, supra note
145, at 920. At the same time, Congress intended that the knowledge standard continue to apply to situations
where there was a conscious disregard, willful blindness, or deliberate ignorance of circumstances that should
alert one to the likelihood of a violation of the anti-bribery provisions.
The Conferees intend that the requisite “state of mind” for this category of offense include a “conscious
purpose to avoid learning the truth.” . . . Thus, the “knowing” standard adopted covers both prohibited
actions that are taken with “actual knowledge” of intended results, as well as other actions that, while
falling short of what the law terms “positive knowledge,” nevertheless evidence a conscious disregard or
deliberate ignorance of known circumstances that should reasonably alert one to the high probability
of violations of the Act.
*****
. . . [T]he Conferees also agree that the so-called “head-in-the-sand” problem—variously described
in the pertinent authorities as “conscious disregard,” “willful blindness” or “deliberate ignorance”—
should be covered so that management officials could not take refuge from the Act’s prohibitions by
their unwarranted obliviousness to any action (or inaction), language or other “signaling device” that
should reasonably alert them of the “high probability” of an FCPA violation.
*****
. . . As such, it covers any instance where “any reasonable person would have realized” the existence of
the circumstances or result and the defendant has “consciously chose[n]not to ask about what he had
‘reason to believe’ he would discover,” . . .

Id., supra note 145, at 919-21 (citations omitted to United States v. Jacobs, 475 F.2d at 277–80, and United States
v. Picciandra, 788 F.2d 39, 46 (1st Cir. 1986)). The Conferees noted their agreement “with the reasoning found
in such decisions as United States v. Jewell, 532 F.2d 679 (9th Cir. 1976); United States v. Bright, 517 F.2d 584
(2d Cir. 1975); United States v. Jacobs, 470 F.2d 270, 287 n.37 (2d Cir.), cert. denied sub nom. Lavelle v. United
States, 414 U.S. 821 (1973). See also H. Rep. No. 96-1396, 96th Cong., 1st Sess. 35 (1980).” H.R. Conf. Rep.
No. 100-576, supra note 145, at 920
155
Common red flags associated with third parties:
•
•
•
•
•
•

excessive commissions to third-party agents or consultants;
unreasonably large discounts to third-party distributors;
third-party “consulting agreements” that include only vaguely described services;
the third-party consultant is in a different line of business than that for which it has been engaged;
the third party is related to or closely associated with the foreign official;
the third party became part of the transaction at the express request or insistence of the foreign
official;
• the third party is merely a shell company incorporated in an offshore jurisdiction; and
• the third party requests payment to offshore bank accounts.
FCPA Guidance, supra note 19, at 23.
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The requirement of only an awareness of a high probability of prohibited conduct,156
combined with the imputation of knowledge to one who consciously disregards or deliberately ignores information, creates a standard of knowledge considerably broader than
actual knowledge. One can be deemed to have knowledge that a payment or offer to a
third party will result in an improper payment if one consciously disregards or deliberately
ignores information indicating a high probability that a third party would make an improper
inducement.157
8.3.3.2.3 Authorization
The anti-bribery provisions not only prohibit an improper inducement to a foreign
public official, they also prohibit the “authorization” of an improper inducement to be
made by another.158 This includes, among others, sales representatives, consultants, and
foreign subsidiaries. For example, the anti-bribery provisions apply in situations where
an individual or entity “authorizes” a controlled foreign subsidiary to make an improper
inducement.
What constitutes authorization is not defined in the anti-bribery provisions. Yet the
legislative history makes clear that authorization can be either explicit or implicit.159 To
“authorize” appears to mean giving approval or direction to carry out the prohibited conduct. Ratification of conduct that leads to the making of improper inducements can also
serve as a basis for vicarious liability.
Authorization may also entail knowing acquiescence or tacit approval by individuals
or entities that could have prevented the conduct that led to the making of an improper
inducement. Depending upon the nature of the relationship between the individual or
entity and the third party, and the surrounding circumstances, acquiescence can constitute authorization. For example, conscious acquiescence to a series of unauthorized acts
could be found to constitute authorization to engage in similar acts in the future.160
8.3.3.2.4 Foreign Subsidiaries or Affiliates
The anti-bribery provisions do not generally apply to foreign entities. This includes
even controlled foreign entities of U.S. entities that are subject to the FCPA. By itself,
an improper inducement made by a foreign entity is not a violation of the anti-bribery
15 U.S.C. §§ 78dd-1(f )(2)(B), 78dd-2(h)(3)(B), 78dd-3(f )(3)(B) (2014).
In such situations, when an individual or entity becomes aware of questionable circumstances regarding
the activities of a third party, due diligence must be exercised in addressing the questionable circumstances.
Otherwise, an individual or entity could be found to have consciously disregarded information that served
as notice of the likelihood of a violation. Failure to inquire could result in the imputation to an individual or
entity of knowledge regarding the prohibited conduct.
158
Id. §§ 78dd-1(a), 78dd-2(a), 78dd-3(a).
159
See supra notes 142–43, 148, 151–52. Cf. infra notes 160–61, 165, 167.
160
Implicit authorization occurs when an individual or entity makes a payment to an agent “knowing” that all or
a part may be used in violation of the anti-bribery provisions. In interpreting whether there may have been an
authorization, all of the surrounding circumstances must be taken into consideration. It is critical that when
156
157
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provisions unless an act in furtherance of the improper inducement takes place within
the territory of the United States. For this same reason, officers, directors, employees,
and agents of foreign entities are also not subject to the anti-bribery provisions if these
individuals or entities are neither domestic concerns nor issuers. Yet an issuer or a domestic concern can be vicariously liable for the conduct of its foreign subsidiary if it in
some way directs, authorizes, or knowingly acquiesces to prohibited conduct on the part
of the foreign subsidiary.
Under the anti-bribery provisions, whether an entity owns less than a controlling interest in a foreign affiliate is not determinative for establishing vicarious liability for the
actions taken on the part of the foreign affiliate. The distinction between a controlled
and noncontrolled affiliate relates only to the likelihood that an entity is apt to have
knowledge of the prohibited conduct and to have been in a position to have authorized
or acquiesced to it. Where the entity has a controlling interest or is otherwise actively
involved in the management of the affiliate, it is more likely to become aware of the prohibited conduct.161
Common law agency principles will be critical in determining whether an individual
or entity has a legal right or effective ability to control the acts of its agent. This includes
situations “where a parent may be liable for its subsidiary’s conduct under traditional
agency principles.”162 As opposed to technical legal considerations, effective or practical
control is an important consideration in determining whether an agency relationship
exists.163 The critical determination is whether “the parent has sufficient knowledge and
control of its subsidiary’s actions to be liable under the FCPA.”164 An individual or entity
that learns that a controlled foreign entity may have made an improper inducement has
the same responsibilities as an individual or entity learning of improper inducements by
the individual’s or entity’s employees.165
The issues are more complicated if an entity with a noncontrolling interest becomes
aware of improper conduct on the part of its foreign entity. This is more likely to occur if
the individual or entity represented on the board of directors of the entity is involved in
the operations or activities of the entity. However, the extent of an individual’s or entity’s

an individual or entity becomes aware of the possible improper inducements made by third parties, a record be
established to demonstrate that the conduct was not authorized. An objection to the improper conduct must
be clearly registered and, if at all possible, documented.
161
In such a circumstance, if the parent fails to take immediate action to repudiate the prohibited conduct, the
failure may also be construed as an implicit authorization of the prohibited conduct.
162
FCPA Guidance, supra note 19, at 27.
163
“Although the formal relationship between the parent and subsidiary is important in this analysis, so are the
practical realities of how the parent and subsidiary actually interact.” Id.
164
Id.
165
The questionable conduct must be repudiated and strong measures taken to prevent its recurrence. Absent a
response that would be viewed by enforcement officials as effective, the controlling entity, and the personnel
of that entity who may have interacted with the foreign entity, could be charged with ratifying the prohibited
conduct.
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effective control may bear on whether there was authorization. If an individual or entity
does not have a controlling interest and is without significant influence over the management or operations of a foreign affiliate, it is less likely that the individual or entity could
be found to have implicitly authorized or ratified the prohibited conduct.166
If a noncontrolling interest is represented on the board of directors, more affirmative
steps may be required to distance the noncontrolling interest from the prohibited conduct and to undertake efforts to prevent its recurrence. At the very least, conduct that
could be construed as direct participation in questionable conduct must cease. A formal
protest should be made as well as a demand to forbid a recurrence.167
8.3.3.2.5 Successor Liability
“Whether successor liability apples to a particular corporate transaction depends on the
facts and the applicable state, federal, and foreign law. Successor liability does not, however, create liability where none existed before.”168 The acquisition of a foreign entity not
previously subject to the FCPA does not create liability for the acquiring entity, regardless of whether the acquired entity previously paid bribes to foreign officials or even violated the anti-bribery laws of other countries.169
However, if the entity being acquired had violated the FCPA, the acquiring entity may
subject itself to liability. To date, enforcement actions have been taken against successor
entities “in limited circumstances, generally in cases involving egregious and sustained
violations or where the successor company directly participated in the violations or failed
to stop the misconduct from continuing after the acquisition.”170 More often, enforcement action has been taken against the entity being acquired, especially where there has
been pre-acquisition due diligence, timely remediation, and timely disclosure by the
acquiring entity.171 Where post-acquisition due diligence discloses a violation, the efforts
on the part of the acquiring entity are expected to be far more aggressive in conducting its
due diligence and taking whatever remedial action may be appropriate.172
In the context of a joint venture, if a foreign partner has already made improper payments to government officials, capital contributions by a domestic concern or issuer
This is particularly so if it can be shown that an individual or entity took all reasonable steps to prevent the
prohibited conduct.
167
If a foreign entity fails to take effective action, and questionable activities continue to take place, an individual
or entity risks a charge that the continuing relationship amounts to implicit authorization or acquiescence to
the prohibited conduct. This prospect is enhanced if the entity holds considerable leverage over the foreign
entity, such as holding a significant ownership interest or providing crucial financing. An individual or entity
in these circumstances should seriously consider terminating the relationship with the foreign entity if the
questionable activities continue.
168
FCPA Guidance, supra note 19, at 28.
169
See id.
170
Id.
171
Id. at 29.
172
Id. at 30. See also FCPA Review, 08-02 Dep’t of Justice ( June 13, 2008), available at http://www.justice.gov/
criminal/fraud/fcpa/opinion/2008/0802.pdf (last visited Oct. 2, 2013).
166
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could be regarded as a reimbursement of the improper payments. Distributions by a joint
venture could also have the same effect. In both instances, the domestic concern or issuer
would have had to know of the prior improper inducements made by the foreign partner.
But actual knowledge is not necessarily required. For example, inadequate due diligence
in entering into the joint venture could be used to establish willful blindness as to prohibited conduct on the part of a joint venture partner.173
8.3.3.3 Attempt
Under the anti-bribery provisions, the corrupt act need not be successful in achieving its
purpose in order for there to be a violation.174 A bribe need not actually be received, and
the object of the bribe need not be actually attainable.175 The payment or offer need not
be accepted in order for there to be a violation.176 Nor does the intended beneficiary need
to have the actual authority to make or influence the official decision.177 “[A]s long as the
offer, promise, authorization, or payment is made corruptly, the actor need not know the
identity of the recipient; the attempt is sufficient.”178

An individual or entity must not remain passive when circumstances arise that might suggest a violation of the
anti-bribery provisions. A failure to affirmatively withdraw or disassociate from questionable conduct could
serve as a basis for an individual or entity being implicated. An individual or entity should, in clear and unambiguous terms, express disapproval. The manner in which disapproval is registered will be largely governed by
the circumstances. To the extent possible, the disapproval should in some way be documented.
174
FCPA Guidance, supra note 19, at 14 (citing Complaint, SEC v. Monsanto Co., No. 05-cv-14 (D.D.C. Jan. 6,
2005), available at http://www.sec.gov/litigation/complaints/comp19023.pdf (last visited Oct. 8, 2013); Criminal
Information, United States v. Monsanto Co., No. 05-cr-8 (D.D.C. Jan. 6, 2005), available at http://www.justice.
gov/criminal/fraud/fcpa/cases/monsanto-co/01-06-05monsanto-info.pdf (last visited Oct. 8, 2013)).
175
FCPA Guidance, supra note 19, at 14 (citing Jury Instructions at 22-23, United State v. Esquenazi, supra note 87;
Jury Instructions at 10, United States v. Green, supra note 103; Jury Instructions at 35, United States v. Jefferson,
supra note 93; Jury Instructions at 25, United States v. Bourke, supra note 103; Jury Instructions at 5, United States
v. Mead, supra note 93). See also, e.g., United States v. Jacobs, 431 F.2d 754, 759–60 (2d Cir. 1970), cert. denied, 402
U.S. 950, reh’g denied, 403 U.S. 912 (1971) (“Section 206(b) is violated even though the official offered a bribe is
not corrupted, or the object of the bribe could not be attained, or it could make no difference if after the act were
done it turned out that there had been actually no occasion to seek to influence any official conduct”); United
States v. Troop, 235 F. 2d 123, 125 (7th Cir. 1956) (“[I]t is entirely immaterial that for some reason, subsequently
determined, the Officer could not have brought about the result desired by the person offering the bribe”).
176
United States v. Kozeny, 582 F. Supp. 2d at 541 (citing 1 L. Sand et al., Modern Federal Instructions—
Criminal, ¶ 16.01, Instr. 16-6 (2008)). “For example, in one case, a specialty chemical company promised
Iraqi government officials approximately $850,000 in bribes for an upcoming contract. Although the company did not, in the end, make the payment (the scheme was thwarted by the U.S. government’s investigation),
the company still violated the FCPA and was held accountable.” FCPA Guidance, supra note 19, at 14 (citing
Complaint, SEC v. Innospec Inc., No. 10-cv-448 (D.D.C. Mar. 18, 2010), ECF No. 1, available at http://www.
sec.gov/litigation/complaints/2010/comp21454.pdf; Criminal Information at 8, United States v. Innospec
Inc., No. 10-cr-0006-ESH (D.D.C. Mar. 17, 2010), ECF No. 1, available at http://www.justice.gov/criminal/
fraud/fcpa/cases/innospec-inc/03-17-10innospec-info.pdf ).
177
Cf. United States v. Jacobs, 431 F.2d. at 760.
178
FCPA Guidance, supra note 19, at 14 (citing Complaint, SEC v. Innospec, supra note 176; Criminal Information,
United States v. Innospec, supra note 176). “Thus, an executive who authorizes others to pay ‘whoever you need
173
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Like the anti-bribery provisions, the Travel Act also prohibits an attempt to violate its
provisions.179 An attempt is explicitly prohibited by its terms.180
8.3.3.4 Complicit Conduct
In a criminal context, individuals and entities may also be vicariously liable under the
aiding and abetting and federal conspiracy statutes for violations of the anti-bribery provisions or the Travel Act.181 In both instances, an individual or entity need not directly
violate the anti-bribery provisions or the Travel Act. Instead, the individual’s or entity’s
knowledge coupled with either actions that aid or abet a violation or a conspiratorial
agreement may lead to criminal liability in connection with prohibited conduct on the
part of a third party.
To be liable as an aider and abettor, an individual or entity must act with intent that
the offense be committed.182 An aider and abettor can be subject to a statutory violation
even if that individual or entity cannot be charged directly with violating the statute.183
An individual or entity need not actually violate the anti-bribery or the accounting and
record-keeping provisions.184
It is the conduct on the part of an individual or entity to assist another party’s violation that serves as the basis for liability as an accomplice.185 “Aiding and abetting is not

to’ in a foreign government to obtain a contract has violated the FCPA—even if no bribe is ultimately offered
or paid.” FCPA Guidance, supra note 19, at 14.
179
18 U.S.C. § 1952(a) (2014).
180
Id
181
Two legal bases exist for imposing vicarious liability for violations of the FCPA on an individual or entity
for the conduct of a third party. One conceptual basis is premised on the language of the FCPA. See discussion, supra at 197–201. In both a criminal and civil context, the anti-bribery provisions contain express language providing for vicarious liability. 15 U.S.C. §§ 78dd-1(f )(2)(A), 78dd-2(h)(3)(A), 78dd-3(f )(3)(a) (2014).
Traditional common law agency principles form the other principal legal basis for establishing vicariously
liability. Supra at 201–03. Being an accomplice of one form or another may expose an individual or entity to
liability for the actions of third parties. Aiding and abetting a violation of U.S. law as well as conspiring to violate U.S. law are classic examples of where liability may be imposed on an accomplice for the actions of others.
182
18 U.S.C. § 2 (2014).
183
E.g., Coffin v. United States, 156 U.S. 432 (1895); In re Nofziger, 956 F.2d 287, 290 (D.C. Cir. 1992); United
States v. Smith, 891 F.2d 793, 710–11 (9th Cir. 1989), cert. denied, 498 U.S. 811 (1990); United States v. Standefer,
610 F.2d 1076, 1085 (3d Cir. 1979) (en banc), aff ’d, 447 U.S. 10 (1980); United States v. Lester, 363 F.2d 68, 72
(6th Cir. 1966), cert. denied, 385 U.S. 1002, 87 S. Ct. 705, 17 L. Ed. 2d 542 (1967). See also States v. Snyder, 14
F. 554, 556 (C.C.D. Minn. 1882). Based upon the holding in United States v. Castle, 925 F.2d 831, 836 (5th Cir.
1991), the recipient of the improper inducements cannot be prosecuted as an accomplice under the FCPA.
However, the recipient can and has been charged under the money laundering provisions. See, e.g., Judgments,
United States v. Esquenazi, supra note 87, ECF Nos. 182, 816, 824.
184
United States v. Standefer, 610 F.2d at 1088–89. Nor is the prosecution of an aider and abettor barred when the
principal has been acquitted. Id. at 1081–85.
185
An individual or entity can be held vicariously liable for the conduct of a third party when the third party is
acting for or on behalf of the individual or entity. This can include an agent, consultant, representative, distributor, joint venture partner, foreign subsidiary or affiliate, or a contractor or subcontractor. Even if a third
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an independent crime.”186 There still must be an underlying substantive violation.187 As a
result, a foreign entity that may not be directly subject to the anti-bribery provisions may
be exposed to liability as an aider and abettor of an individual or entity subject to the
anti-bribery provisions or the Travel Act. It need not take any action in furtherance of the
corrupt payment while in the territory of the United States.188
8.3.3.5 Conspiracy
Except for foreign public officials,189 individuals and entities not otherwise liable under
the FCPA can be prosecuted for conspiring to violate the FCPA’s anti-bribery provisions.190 Similarly, individuals and entities not otherwise subject to the Travel Act may
be subject to liability as a co-conspirator. A conspiracy is established when two or more
persons combine or agree to violate a federal statute.191 If one member takes an act in
furtherance of the conspiracy before the other indicates withdrawal from the conspiracy,
both can be held criminally liable for having entered into the conspiracy.
When a conspiracy to violate the FCPA’s anti-bribery provisions is involved, no offer
or payment needs to be made, no record needs to be falsified, and no system of internal
controls needs to be circumvented. Nor does it matter that a co-conspirator is a citizen
of a foreign nation and beyond the territorial jurisdiction of the United States.192 It is the
agreement to violate the anti-bribery provisions that serves as the basis for the criminal

party is not directly subject to the FCPA, an individual or entity can become subject to vicarious liability
for the actions taken by a third party if the individual or entity authorizes, directs, or in some way ratifies or
acquiesces to conduct prohibited by the FCPA.
186
FCPA Guidance, supra note 19, at 34.
187
Id. “In enacting the FCPA in 1977, Congress explicitly noted that ‘[t]he concepts of aiding and abetting and
joint participation would apply to a violation under this bill in the same manner in which those concepts have
always applied in both SEC civil actions and in implied private actions brought under the securities laws generally.’ ” Id. at 34, n. 200 (citing H.R. Rep. No. 95-640, supra note 116, at 8).
188
FCPA Guidance, supra note 19 at 34.
189
Foreign officials as recipients of the improper inducements cannot be prosecuted. United States v. Castle, 925
F.2d at 836. See also Plea Agreement, United States v. Tannenbaum, No. 97-4441 (S.D.N.Y. Aug. 4, 1998),
reprinted in 4 FCPA Rep. 699.583 (2d ed. 2009) (Tannenbaum pled guilty to conspiracy to violate the
anti-bribery provisions as part of a scheme to bribe an undercover agent posing as an Argentine procurement
officer).
190
See FCPA Guidance, supra note 19, at 34. “For instance, a foreign, non-issuer company could be convicted of
conspiring with a domestic concern to violate the FCPA. Under certain circumstances, it could also be held liable for the domestic concern’s substantive FCPA violations under Pinkerton v. United States, which imposes
liability on a defendant for reasonably foreseeable crimes committed by a co-conspirator in furtherance of a
conspiracy that the defendant joined.” Id. (citing Pinkerton v. United States, 328 U.S. 640, 647–48 (1946)).
191
18 U.S.C. § 371 (2014). See also, e.g., United States v. Jenkins, 78 F.2d 1283, 1287 (8th Cir. 1996). The agreement
need not be formal. United States v. Jackson, 345 F.3d 638, 648 (8th Cir. 2003) (citation omitted). Rather,
“a tacit understanding is sufficient, and can be proved by direct or circumstantial evidence.” Id. (citation
omitted). “Although not sufficient by itself, association or acquaintance among the [alleged conspirators]
supports an inference of conspiracy.” Id. (quoting United States v. Sparks, 949 F.2d 1023, 1027 (8th Cir. 1991)).
192
E.g., Woitte v. United States, 19 F.2d 506, 508 (9th Cir. 1927), cert. denied, 275 U.S. 545 (1927).
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charge.193 The only additional requirement is that there be an overt act by one of the
co-conspirators in furtherance of the conspiracy to violate the FCPA.194
Similar considerations apply with respect to conspiring to violate the Travel Act.195
8.3.4 Anything of Value
As the phrase “anything of value” suggests,196 what is given or offered can be as broad and
as esoteric as can be reasonably conceived.197 In addition to cash or some form of monetary
instrument,198 almost any form of direct or indirect benefit may constitute something of
value.199 A thing of value can include intangible benefits.200 This may include a benefit to a
family member or a right or ability to designate to whom a benefit is directed.201
See, e.g., Criminal Information, United States v. York Int’l Corp., No. 07-CR-253-RJL (D.D.C. Oct 1, 2007),
reprinted in 3 FCPA Rep. 30-257 (conspiracy to violate the record-keeping provisions in violation of 15 U.S.C.
§§ 78m(b)(2)(A), 78m(b)(5), 78ff (2007), and wire fraud in violation of 18 U.S.C. § 1343 (2007)).
194
See discussion, supra notes 17, 22, where the approvals within the United States constituted overt acts.
195
See, e.g., United States v Fortna, 796 F.2d 724 (5th Cir.), cert. denied, 479 U.S. 950 (1986); United States v
Barbieri, 614 F.2d 715 (10th Cir. 1980); United States v. Chambers, 382 F.2d 910, 914 (6th Cir. 1967).
196
15 U.S.C. §§ 78dd-1(a), 78dd-2(a), 78dd-3(a) (2014).
197
“In enacting the FCPA, Congress recognized that bribes can come in many shapes and sizes . . . .” FCPA
Guidance, supra note 19, at 14 (footnote omitted).
193

The phrase “anything of value” is not defined in the FCPA, but an identical phrase under the domestic
bribery statute has been broadly construed to include both tangible and intangible benefits. See, e.g.,
United States v. Moore, 525 F.3d 1033, 1048 (11th Cir. 2008) (rejecting defendant’s objection to instruction defining sex as a “thing of value,” which “unambiguously covers intangible considerations”);
United States v. Gorman, 807 F.2d 1299, 1304–1305 (6th Cir. 1986) (holding that loans and promises
of future employment are “things of value”); United States v. Williams, 705 F.2d 603, 622–23 (2d Cir.
1983) (approving jury instruction that stock could be a “thing of value” if defendant believed it had
value, even though the shares had no commercial value, and noting that “[t]he phrase ‘anything of
value’ in bribery and related statutes has consistently been given a broad meaning”).
Id. at 14 n. 86 (emphasis in original).
“The most obvious form of corrupt payment is large amounts of cash. In some instances, companies have maintained cash funds specifically earmarked for use as bribes. One U.S. issuer headquartered in Germany disbursed
corrupt payments from a corporate ‘cash desk’ and used offshore bank accounts to bribe government officials
to win contracts.” FCPA Guidance, supra note 19, at 15 (citing Complaint, SEC v. Daimler AG, supra note 52;
Criminal Information, United States v. Daimler AG, supra note 52). “In another instance, a four-company joint
venture used its agent to pay $5 million in bribes to a Nigerian political party.” Id. (citing Complaint, SEC
v. Halliburton Company and KBR, Inc., No. 09-cv-399 (S.D. Tex. Feb. 11, 2009), ECF No 1, available at http://
www.sec.gov/litigation/complaints/2009/comp20897.pdf (last visited Sept. 28, 2013); Criminal Information,
United States v. Kellogg Brown & Root LLC, supra note 28). “The payments were made to the agent in suitcases
of cash (typically in $1 million installments), and, in one instance, the trunk of a car when the cash did not fit
into a suitcase.” FCPA Guidance, supra note 19, at 15 (citing Complaint, SEC v. Halliburton Company and KBR,
Inc., supra; Criminal Information, United States v. Kellogg Brown & Root LLC, supra note 28).
199
“An improper benefit can take many forms. While cases often involve payments of cash (sometimes in the
guise of ‘consulting fees’ or ‘commissions’ given through intermediaries), others have involved travel expenses
and expensive gifts.” FCPA Guidance, supra note 19, at 14–15.
200
Cf. United States v. Moore, 525 F.3d at 1048.
201
FCPA Guidance, supra note 19, at 16. “Companies also may violate the FCPA if they give payments or gifts
to third parties, like an official’s family members, as an indirect way of corruptly influencing a foreign official.
198
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“ ‘Anything of value’ means anything that is of value to the recipient.”202 “The FCPA
does not prohibit gift-giving. Rather, just like its domestic bribery counterparts, the
FCPA prohibits the payments of bribes, including those disguised as gifts.”203 But how a
potential benefit may be perceived is critical to any analysis.204 What might be perceived
as inconsequential in one setting may be of consequence in other settings. The circumstances of a particular fact pattern will be determinative as to what may be of value.205
Because the FCPA has no de minimis exception,206 the context in which the inducement is made may be determinative of what constitutes “anything of value.” For someone
of limited means, what may be significant in terms of value could be perceived quite differently than for someone of substantial means. The particular locale or circumstances
may also be determinative of what constitutes “anything of value.”207

For example, one defendant paid personal bills and provided airline tickets to a cousin and close friend of the
foreign official whose influence the defendant sought in obtaining contracts.” Id. (citing United States v. Liebo,
923 F.2d at 1311).
202
U.S. Supplemental Response, supra note 106, § 1.1.4.
203
FCPA Guidance, supra note 19, at 16.
204
Under the domestic bribery statute, 18 U.S.C. § 201 (2014), “anything of value” has been determined by a
subjective standard as opposed to an objective standard. United States v. Williams, 705 F.2d 603, 622–23 (2d
Cit. 1983) (value from the perspective of the recipient of the securities was basis of determining “anything of
value” as opposed to the objective fact that the securities were worthless). Cf. United States v. Nilsen, 967 F.2d
539, 543 (11th Cir. 1992) (citing United States v. Zouras, 497 F.2d 1115, 1121 (7th Cir. 1974)) (“The conduct and
expectations of both the defendant and the subject of the extortionate threat also can establish whether an
intangible objective is a ‘thing of value.’ ” (Emphasis in orignial)).
205
“Regardless of size, for a gift or other payment to violate the statute, the payor much have corrupt intent—that
is, the intent to improperly influence the government official. The corrupt intent requirement protects companies that engage in the ordinary and legitimate promotion of their businesses while targeting conduct that
seeks to improperly induce officials into misusing their positions. Thus, it is difficult to envision any scenario
in which the provision of cups of coffee, taxi fare, or company promotional items of nominal value would ever
evidence corrupt intent, and neither [the Justice Department] nor SEC has ever pursued an investigation on
the basis of such conduct.” FCPA Guidance, supra note 19, at 15.
206
“Like the domestic bribery statute, the FCPA does not contain a minimum threshold amount for corrupt gifts
or payments.” FCPA Guidance, supra note 19, at 15 (citing 18 U.S.C. § 201 (2012) and “[n]umerous domestic
bribery cases under Section 201 [involving] ‘small’ dollar bribes. See, e.g., United States v. Franco, 632 F.3d
880, 882–84 (5th Cir. 2011) (affirming bribery convictions of inmate for paying correctional officer $325 to
obtain cell phone, food, and marijuana, and noting that 18 U.S.C. § 201 does not contain minimum monetary
threshold); United States v. Williams, 216 F.3d 1099, 1103 (D.C. Cir. 2000) (affirming bribery conviction for
$70 bribe to vehicle inspector); United States v. Traitz, 871 F.2d 368, 396 (3d Cir. 1989) (affirming bribery
conviction for $100 bribe paid to official of Occupational Health and Safety Administration); United States
v. Hsieh Hui Mei Chen, 754 F.2d 817, 822 (9th Cir. 1985) (affirming bribery convictions including $100 bribe
to immigration official); United States v. Bishton, 463 F.2d 887, 889 (D.C. Cir. 1972) (affirming bribery conviction for $100 bribe to division chief of District of Columbia Sewer Operations Division)”).
207
“[W]hat might be considered a modest payment in the United States could be a larger and much more significant amount in a foreign country.” FCPA Guidance, supra note 19, at 15. For example, where certain natural
resources may be limited, such as access to water in an arid region, providing access to water may be of significant value. In other contexts, such as a region with an abundance of water, providing access to water may not
be of much significance.
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No limitations exist on what can be construed as “anything of value.”208 “Items of
nominal value, such as cab fare, reasonable meals and entertainment expenses, or company promotional items, are unlikely to improperly influence an official, and, as a result,
are not, without more, items that have resulted in enforcement action by [the Justice
Department] or SEC.”209 However, “[t]he larger or more extravagant the gift . . . the more
likely it was given with an improper purpose.”210 Enforcement actions have involved improper payment of travel and entertainment expenses where there was “other conduct
reflecting systemic bribery or other clear indicia of corrupt intent.”211
Under the domestic bribery statute, 18 U.S.C. § 201 (2014), “anything of value” has been found to include a
promise of future employment. United States v. Gorman, 807 F.2d 1299 (6th Cir. 1986), transportation of
household goods; United States v. Campbell, 684 F.2d 141 (D.C. Cir. 1982); loans with favorable interest and
repayment terms, United States v. Hare, 618 F.2d 1085 (4th Cir. 1980); golf outings, United States v. Standefer,
610 F.2d 1076; an automobile, United States v. Pommerening, 500 F.2d 92 (10th Cir. 1974); and golf and umbrella, United States v. McDade, 827 F.Supp. 1153, 1173–74 (E.D. Pa, 1993), aff ’d in part, dismissed in part, 28
F.3d 283 (3d Cir. 1994).
209
FCPA Guidance, supra note 19, at 15. “A small gift or token of esteem or gratitude is often an appropriate
way for business people to display respect for each other. Some hallmarks of appropriate gift-giving are when
the gift is given openly and transparently, properly recorded in the giver’s books and records, provided only
to reflect esteem or gratitude, and permitted under local law.” Id. The Justice Department’s and SEC’s “enforcement actions have focused on small payments and gifts only when they comprise part of a systemic or
long-standing course of conduct that evidences a scheme to corruptly pay foreign officials to obtain or retain
business. These assessments are necessarily fact specific.” Id.
210
Id. (citing Complaint, SEC v. RAE Sys. Inc., No. 10-cv-2093 (D.D.C. Dec. 10, 2010), ECF No. 1, available
at http://www.sec.gov/litigation/complaints/2010/comp21770.pdf (last visited Sept. 28, 2013); Non-Pros.
Agreement, In re RAE Sys. Inc. (Dec. 10, 2010), available at http://www.justice.gov/criminal/fraud/fcpa/
cases/rae-systems/12-10-10rae-systems.pdf (last visited Sept. 28, 2013); Complaint, SEC v. Daimler AG, supra
note 52; Criminal Information, United States v. Daimler AG, supra note 52). “For example, in one case brought
by [the Justice Department] and SEC, a defendant gave a government official a country club membership fee
and a generator, as well as household maintenance expenses, payment of cell phone bills, an automobile worth
$20,000, and limousine services. The same official also received $250,000 through a third-party agent.” FCPA
Guidance, supra note 19, at 15 (citing Complaint, SEC v. ABB Ltd., No. 04-cv-1141 (D.D.C. July 6, 2004),
ECF No. 1, available at http://www.sec.gov/litigation/complaints/comp18775.pdf (last visited Sept. 28,
2013); Criminal Information, United States v. ABB Vetco Gray Inc., No. 04-cr-279 (S.D. Tex. June 22, 2004),
ECF No. 1, available at http://www.justice.gov/criminal/fraud/fcpa/cases/abb/06-22-04abbvetco-info.pdf
(last visited Sept. 28, 2013)).
211
FCPA Guidance, supra note 19, at 15. In enforcement actions involving UTStarcom, Inc., Complaint, SEC
v. UTStarcom, Inc., No. 09-cv-6094 (N.D. Cal. Dec. 31, 2009), ECF No. 1, available at http://www.sec.
gov/litigation/complaints/2009/comp21357.pdf (last visited Sept. 28, 2013); Non-Pros. Agreement, In re
UTStarcom Inc. (Dec. 31, 2009), available at http://www.justice.gov/criminal/fraud/fcpa/cases/utstarcom-i
nc/12-31-09utstarcom-agree.pdf (last visited Sept. 28, 2013), a California-based telecommunications company,
between 2002 and 2007, “spent nearly $7 million on approximately 225 trips for its customers in order to
obtain systems contracts in China, including for employees of Chinese state-owned companies to travel to
popular tourist destinations in the United States.” FCPA Guidance, supra note 19, at 15 (citing Complaint, SEC
v. UTStarcom, supra; Non-Pros. Agreement, In re UTStarcom Inc., supra). “Although the trips were purportedly for the individuals to conduct training at the company’s facilities, in reality, no training occurred on many
of these trips and the company had no facilities at those locations. Approximately $670,000 of the $7 million
was falsely recorded as ‘training’ expenses.” FCPA Guidance, supra note 19, at 15–16 (citing Complaint, SEC
v. UTStarcom, supra; Non-Pros. Agreement, In re UTStarcom Inc., supra).
208
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8.3.5 Foreign Public Official
In determining who is considered a foreign public official, the anti-bribery provisions
should be presumed to have as broad an application as possible.212 Regardless of country,213 the prohibitions apply to officials of all branches of government as well as to all

In enforcement actions involving Lucent Technologies Inc., Complaint, SEC v. Lucent Technologies Inc., No.
07-cv-2301 (D.D.C. Dec. 21, 2007), ECF No.1, available at http://www.sec.gov/litigation/complaints/2007/
comp20414.pdf (last visited Sept. 28, 2013); Non-Pros. Agreement, In re Lucent Technologies (Nov. 14,
2007), available at http://www.justice.gov/criminal/fraud/fcpa/cases/lucent-tech/11-14-07lucent-agree.pdf
(last visited Sept. 28, 2013), “a New Jersey-based telecommunications company spent millions of dollars on
approximately 315 trips for Chinese officials, ostensibly to inspect factories and train the officials in using the
company’s equipment.” FCPA Guidance, supra note 19, at 16 (citing Complaint, SEC v. Lucent Technologies
Inc., supra; In re Lucent Technologies, supra). “In reality, during many of these trips, the officials spent little or
no time visiting the company’s facilities, but instead visited tourist destinations such as Hawaii, Las Vegas,
the Grand Canyon, Niagara Falls, Disney World, Universal Studios, and New York City.” FCPA Guidance,
supra note 19, at 16 (citing Complaint, SEC v. Lucent Technologies Inc., supra; In re Lucent Technologies, supra).
“Some of the trips were characterized as ‘factory inspections’ or ‘training’ with government customers but
consisted primarily or entirely of sightseeing to locations chosen by the officials, typically lasting two weeks
and costing between $25,000 and $55,000 per trip. In some instances, the company gave the government
officials $500 to $1,000 per day in spending money and paid all lodging, transportation, food, and entertainment expenses. The company either failed to record these expenses or improperly recorded them as ‘consulting
fees’ in its corporate books and records. The company also failed to implement appropriate internal controls
to monitor the provision of travel and other things of value to Chinese officials.” Id. (citing Complaint, SEC
v. Lucent Technologies Inc., supra; In re Lucent Technologies, supra).
212
Under the domestic bribery statute, 18 U.S.C. § 201 (2014), the “proper” inquiry in determining whether an
individual is a public official is whether the “person occupies a position of public trust with official. . . responsibilities.” Dixson v. United States, 465 U.S. 482, 496 (1983) (The recipients of the improper inducements were
executives of a private nonprofit organization with operational responsibility for administering a federal housing grant). The inquiry is not limited to “persons in an agency or formal employment relationship with the
Government.” Id. Cf. United States v. Kenney, 185 F.3d 1217, 1222 (11th Cir. 1999) (management employee of a
government contractor who assists a government agency in procuring materials and equipment for a project is
a “public official” under 18 U.S.C. § 201(a)(1)).
213
A related consideration is what is a foreign country under U.S. law. In its response to the OECD Working
Group on Bribery’s Phase I Questionnaire, the response of the United States suggests that the definition of a
“foreign country” may be somewhat broader than generally considered:
Although the FCPA does not define “foreign country,” [o]ther provisions of the U.S. Code provide
guidance. For instance, the Foreign Agent Registration Act, which has been incorporated into other
statutes, provides:
The term “government of a foreign country” includes any person or group of persons exercising sovereign de facto or de jure political jurisdiction over any country, other than the United
States, or over any part of such country, and includes any subdivision of any such group and any
group or agency to which such sovereign de facto or de jure authority or functions are directly or
indirectly delegated. Such term shall include any faction or body of insurgents within a country
assuming to exercise governmental authority whether such faction or body of insurgents has or
has not been recognized by the United States.
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units of government.214 “[T]he FCPA broadly applies to ‘any’ officer or employee of a
foreign government and to those acting on a foreign government’s behalf.”215
The anti-bribery provisions provide an independent definition of “foreign official.”216
Who is a foreign public official is not dependent on whether the individual is classified
as a foreign public official under foreign law. A critical factor in determining whether
someone is a foreign public official is whether the individual occupies a position of public
trust with official responsibilities.217

22 U.S.C. § 611(e). See also 5 U.S.C. § 7342(a)(2) (gifts from foreign governments). Title 18 of the
United States Code, which contains most federal criminal offenses (but not the FCPA), provides:
The term “foreign government” . . . includes any government, faction, or body of insurgents
within a country with which the United States is at peace, irrespective of recognition by the
United States.
Finally, the United States has made specific provisions for certain governments. For instance, although the United States does not recognize Taiwan as an independent sovereign state, the U.S.
Code provides that wherever U.S. laws refer to foreign countries or governments such terms should
be read to include Taiwan and such laws, including the FCPA, should apply with respect to Taiwan.
See 22 U.S.C. § 3303.
U.S. Response to OECD Phase 1 Questionnaire (“U.S. Response”), § 1.1 OECD Doc. DAFFE/IME/
BR(98)8/ADD1/FINAL (Oct. 30, 1998), available at http://www.justice.gov/criminal/fraud/fcpa/
intlagree’related’usrph1quest.html.
214
In United States v. Control System Specialist, Inc., Control Systems Specialist and its president pled guilty
to violating the anti-bribery provisions for improper payments to a Brazilian Air Force colonel stationed in
the United States at Wright Patterson Air Force Base in exchange for the colonel’s cooperation in approving
purchases of military equipment from Control Systems Specialist. Plea Agreement, Statement of Facts,
United States v. Control System Specialist, Inc., No. CR-98-73-WHR (S.D.Ohio Oct. 15, 1998), available at
http://www.justice.gov/criminal/fraud/fcpa/cases/control-inc/10-15-98css-plea-agree.pdf (last visited Sept.
28, 2013); Plea Agreement, United States v. Crites, No. CR-98-73-WHR (S.D.Ohio Oct. 15, 1998), available
at http://www.justice.gov/criminal/fraud/fcpa/cases/control-inc/10-15-98crites-plea-agree.pdf (last visited
Sept. 28, 2013).
215
FCPA Guidance, supra note 19, at 20 (citing 15 U.S.C. §§ 78dd-1(f )(1)(A); 78dd-2(h)(2)(A), 78dd-3(f )(2)(A)
(2012)); FCPA Review, 10-03 Op. Dep’t of Justice (Sept. 10, 2010), available at http://www.justice.gov/criminal/fraud/fcpa/opinion/2010/1003.pdf (last visited Sept. 28, 2013). This includes civil service and political
functions in countries where those functions are not unified. It does not matter whether the public official is
a paid or an unpaid official.
216
“The U.S. authorities point out that ‘foreign official’ is defined independently, so that it doesn’t depend on
the foreign government’s classification of who is an official.” OECD Directorate for Financial and Enterprise
Affairs, Working Group on Bribery in International Business Transactions, United States: Review of
Implementation of the Convention and 1997 Recommendations, pt. 1.1.6 (Apr. 1999), http://www.justice.gov/
criminal/fraud/fcpa/docs/oecd-phase1-report.pdf (last visited Sept. 28, 2013). Although the anti-bribery provisions use the term “foreign official,” 15 U.S.C. §§ 78dd-1(f )(1)(A), 78dd-2(h)(2)(A), 78dd-3(f )(2)(A) (2014),
for consistency within the context of this book, the phrase “foreign public official” is used throughout this
chapter in lieu of “foreign official.”
217
Cf. Dixson v. United States, 465 U.S. at 496. In this regard, foreign law may be of assistance in understanding
an individual’s role and the nature of his or her responsibilities.
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The line between what does and does not constitute a foreign public official can become especially blurred when members of royal families may be involved. 218 Mere status
as a member of a royal family does not make an individual a foreign public official.
Depending upon the facts, members of a royal family may be considered a foreign public
official within the meaning of the anti-bribery provisions, regardless of whether the family members have official titles or positions. Of particular importance is the ability of a
member of a royal family to have an effect, even in an indirect manner, on a decision by a
member or unit of government.219
Among the many factors that need to be considered are:220
• The manner in which power is exercised and distributed within a country;
• The current and historical legal status and powers of a royal family;
• The individual’s position within the royal family as well as past and present
governmental positions;
• The manner, and likelihood, by which an individual can hold or succeed to a
position with governmental authority or responsibilities.
8.3.5.1 Parastatals
The anti-bribery provisions apply to “instrumentalities” of foreign governments.221
“The term ‘instrumentality’ is broad.”222 Instrumentalities of foreign government
under the FCPA can include what are often referred to as parastatals or state-owned
or state-controlled enterprises.223 The result is that a foreign public official under the

One classic situation may be in the Middle East where, in some countries, the royal families are large and their
unofficial roles in affairs of state can be significant. On the other extreme, members of royal families in many
European countries play no meaningful role in governing.
219
FCPA Review, 12-01 Op. Dep’t of Justice (Sept. 18, 2012), available at http://www.justice.gov/criminal/fraud/
fcpa/opinion/2012/1201.pdf (last visited Sept. 27, 2013).
220
Id.
221
15 U.S.C. §§ 78dd-1(f )(1)(A), 78dd-2(h)(2)(A), 78dd-3(f )(2)(A) (2014). “Foreign officials under the FCPA
include officers or employees of a department, agency, or instrumentality of a foreign government.” FCPA
Guidance, supra note 19, at 20.
222
FCPA Guidance, supra note 19, at 20.
223
E.g., id.; United States v. Aguilar, 783 F. Supp. 2d 1108 (C.D. Cal. 2011); United States v. Carson, 2011 WL
5101701, No. 09-cr-77 (C.D. Cal., May 18, 2011). A number of FCPA Review Procedure and Opinion
Procedure Releases have addressed situations involving entities owned or controlled by a foreign government
as instrumentalities of a foreign government. FCPA Review, 96-02 Op. Dep’t of Justice (Nov. 25, 1996), available at http://www.justice.gov/criminal/fraud/fcpa/opinion/1996/9602.pdf (last visited Sept. 27, 2013);
FCPA Review, 93-01 Op. Dep’t of Justice (Apr. 20, 1993), available at http://www.justice.gov/criminal/fraud/
fcpa/opinion/1993/9301.pdf (last visited Sept. 27, 2013), FCPA Review, 83-02 Op. Dep’t of Justice ( July 26
1983), available at http://www.justice.gov/criminal/fraud/fcpa/review/1983/r8302.pdf (last visited Sept. 27,
2013); FCPA Review, 80-04 Op. Dep’t of Justice (Oct. 29, 1980), available at http://www.justice.gov/criminal/fraud/fcpa/review/1980/r8004.pdf (last visited Sept. 27, 2013).
218
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anti-bribery provisions may include someone who is employed by a commercial enterprise that is owned, operated, or controlled by a unit of government or that carries out a
public function.
Depending upon the country, or even certain parts of a country, the services provided by government can vary. What are often viewed as commercial enterprises can
also be parastatals in some settings. The more traditional examples can extend to aerospace and defense manufacturing, banking and finance, telecommunications, transportation, energy and extractive industries, health care and life sciences,224 and sanitation
services. But the range of activities in which a parastatal may be engaged are virtually
unlimited.225
No definitive test exists for determining what constitutes a parastatal under the
anti-bribery provisions.226 It is a “fact-specific question that depends on the nature and
characteristics of the business entity.”227 In the end, the ultimate determination must include an “analysis of ownership, control, status, and function” to determine whether a
particular entity is an agency or instrumentality of a foreign government.”228

In United States v. Syncor Taiwan, Inc., Syncor Taiwan, an owner of medical imaging centers, pled guilty to
making improper payments to hospitals in Taiwan owned by governmental authorities, in order to obtain
business from the hospitals, as well as to doctors employed by the same hospitals, in order to obtain referrals.
Criminal Information, United States v. Syncor Taiwan, Inc., No. 02-CR-1244-SVW (C.D. Cal. Dec. 4, 2002),
available at http://www.justice.gov/criminal/fraud/fcpa/cases/syncor-taiwan/12-05-02syncor-taiwan-info.
pdf (last visited Sept. 29, 2013); Plea Agreement, United States v. Syncor Taiwan, Inc., supra, available at http://
www.justice.gov/criminal/fraud/fcpa/cases/syncor-taiwan/12-03-02syncor-taiwan-plea-agree.pdf (last visited Sept. 29, 2013). See also Criminal Information, United States v. DPC (Tainjin) Co. Ltd., No. CR 05-482
(C.D. Cal. May 20, 2005), available at http://www.justice.gov/criminal/fraud/fcpa/cases/dpc-tianjin/05-2005dpc-tianjin-info.pdf (last visited Sept. 29, 2013).
225
See FCPA Guidance, supra note 19, at 20.
226
E.g., United States v. Carson, supra note 223, at *3–4. The Justice Department “has not adopted a bright-line
test for determining which enterprises are instrumentalities or what are referred to as parastatals.” U.S.
Response, supra note 213, § 1.1.
227
United States v. Carson, supra note 223, at *30.
228
FCPA Guidance, supra note 19, at 20 (citing United States v. Carson, supra note 223; Government’s Opposition
to Defendants’ Amended Motion to Dismiss Counts One Through Ten of the Indictment at 18, United States
v. Carson, supra note 223, ECF No. 332; Exhibit I, United States v. Carson, supra note 223, ECF No. 335; United
States v. Aguilar, 783 F. Supp. 1108; Order, United States v. Esquenazi, supra note 87, ECF No. 309; Order,
United States v. O’Shea, No. 09-cr-629 (S.D. Tex. Jan. 3, 2012), EDF No. 142; Order, United States v. Nguyen,
No. 08-cr-522 (E.D. Pa. Dec. 30, 2009), ECF No. 144).
“Companies and individuals should also remember that, whether an entity is an instrumentality of a foreign government or a private entity, commercial (i.e., private-to-private) bribery may still violate the FCPA’s
accounting provisions, the Travel Act, anti-money laundering laws, and other federal or foreign laws. Any type
of corrupt payment thus carries a risk of prosecution.” FCPA Guidance, supra note 19, at 21.
224
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A critical factor in any determination is the degree to which a “government or governments may, directly or indirectly, exercise a dominant influence.”229 Dominant influence
may be demonstrated in a number of ways such as:230
• When a foreign government holds a majority of an entity’s subscribed capital;
• When the foreign government controls the majority of the votes of shares issued
by the entity; or
• When the foreign government or a foreign public official can appoint a majority
of the enterprise’s administrative or managerial body or supervisory board.
“While no one factor is dispositive or necessarily more important than another, as a
practical matter, an entity is unlikely to qualify as an instrumentality if a government
does not own or control a majority of its shares.”231 “However, there are circumstances
in which an entity would qualify as an instrumentality absent 50% or greater foreign
government ownership . . . .”232
Another critical factor is what the purpose of an entity’s activities may be. Along these
lines, factors that may bear upon whether an entity is state-owned or state-controlled
include:233
• Whether and the degree to which an entity carries out a public function;

Commentaries on the Convention on Combating Bribery of Foreign Public Officials in International
Business Transactions (“OECD Commentaries”), ¶ 14, Nov. 21, 1997, OECD Doc. DAFFE/IME/BR(97)20,
reprinted in 37 I.L.M. 1 (1998). Given that the OECD Convention was ratified and implemented without any
reservations, United States v. Kay (“Kay II”), 359 F.3d 738, 755 n. 68 (5th Cir. 2004), the OECD Commentaries
have been cited as relevant authority in interpreting the anti-bribery provisions of the FCPA. Id. at 754–55 nn.
65–68. The OECD Commentaries have also been referred to in determining what may constitute a parastatal
under the anti-bribery provisions. Cf. United States v. Aguilar, 783 F. Supp. 2d at 1116–17.
230
FCPA Guidance, supra note 19, at 20 (citing Jury Instructions, United States v. Esquenazi, supra note 87, ECF
No. 520; United States v. Carson, supra note 223, at *5; Jury Instructions, United States v. Carson, supra note 223,
ECF No. 549; United States v. Aguilar, 783 F. Supp. 2d at 1115). See also United States v. Carson, supra note 223,
at *11–12.
231
FCPA Guidance, supra note 19, at 21.
232
Id. In United States v. Alcatel-Lucent, “in addition to being convicted of funneling millions of dollars in bribes
to two sitting presidents in two different countries, a French issuer’s three subsidiaries were convicted of
paying bribes to employees of a Malaysian telecommunications company that was 43% owned by Malaysia’s
Ministry of Finance. There, notwithstanding its minority stake in the company, the Ministry held the status
of a ‘special shareholder,’ had veto power over all major expenditures, and controlled important operational decisions.” FCPA Guidance, supra note 19, at 21 (citing Criminal Information at 30–31, United States
v. Alcatel-Lucent Franc, supra note 52, ECF No. 10). “In addition, most senior company officers were political
appointees, including the Chairman and Director, the Chairman of the Board of the Tender Committee, and
the Executive Director.” FCPA Guidance, supra note 19, at 21 (citing Criminal Information at 30-31, United
States v. Alcatel-Lucent Franc, supra note 52, ECF No. 10).
233
FCPA Guidance, supra note 19, at 20; United States v. Aguilar, 783 F. Supp. 2d at 1115; United States v. Carson,
supra note 223, at *4. On the other hand, when an enterprise subject to the dominant control of a government
229
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• Whether and the degree to which an entity may have “obligations and privileges
under the foreign state’s law”;
• Whether and, if so, how an entity is characterized by its government;
• Whether the foreign government prohibits and prosecutes bribery of the
employees of state-owned or state-controlled entities;
• Whether, and to what degree, the foreign unit of government provides financial
support, “including subsidies, special tax treatments, government-mandated
fees, and loans”;
• Whether the circumstances surrounding the establishment of an entity may be
suggestive as to its status;
• Whether the entity is vested with exclusive or controlling power to administer its
designated functions;
• Whether the entity provides services to residents within its jurisdiction;
• Whether the governmental end or purpose sought to be achieved is expressed in
the policies of the foreign government; or
• Whether there is a general perception that the entity is performing official or
governmental functions.
8.3.5.2 Public International Organizations
The definition of a foreign public official in the anti-bribery provisions was expanded
in 1998 to include any official or employee of a public international organization or any
individual or entity acting on behalf of a public international organization.234 The public
international organizations covered by the anti-bribery provisions are those organizations whose officials are accorded diplomatic immunity under U.S. law,235 or, alternatively, which have been otherwise designated by the president of the United States as an
international organization for purposes of the FCPA’s anti-bribery provisions.236
The mechanism by which organizations are accorded diplomatic immunity is by executive order pursuant to the International Organizations Immunities Act.237 Organizations

“operates in the relevant market, i.e., on a basis which is substantially equivalent to that of a private enterprise,
without preferential subsidies or other privileges,” it does not perform a public function and, according to the
OECD Commentaries, should not be considered a parastatal. OECD Commentaries, supra note 229, ¶ 15. See
United States v. Carson, supra note 223, at *3–4; U.S. Response, supra note 213. Though not conclusive, reference
to factors that are considered under other U.S. statutes to determine what constitutes an instrumentality of
government may also be helpful in determining whether an entity is a parastatal. United States v. Carson, supra
note 223, at *20–26. See also Stuart H. Deming, The Foreign Corrupt Practices Act, supra note
101, at 19 (citing “Foreign Sovereign Immunities Act, 28 U.S.C. §§ 1602–1611 (2009); Federal Tort Claims Act,
28 U.S.C. § 2671 (2009); U.S. anti-boycott regulations, 15 C.F.R. pt. 760”).
234
15 U.S.C. §§ 78ff-1(f )(1)(A), 78dd-2(h)(2)(A), 78dd-3(f )(2)(A) (2014).
235
Id. §§ 78ff-1(f )(1)(B)(i), 78dd-2(h)(2)(B)(i), 78dd-3(f )(2)(B)(i).
236
Id. §§ 78ff-1(f )(1)(B)(ii), 78dd-2(h)(2)(B)(ii), 78dd-3(f )(2)(B)(ii).
237
22 U.S.C. § 288 (2014).
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as diverse as the Organization of American States,238 the European Space Agency,239 and
the Hong Kong Economic and Trade Offices are currently listed.240 Under the terms of the
anti-bribery provisions,241 the European Union, and organizations associated with it, have
also been designated as “public international organizations” for purposes of the FCPA.242
8.3.5.3 Political Parties, Political Party Officials, or Candidates for Public Office
Within the context of the anti-bribery provisions, a “foreign official” can include de facto
members of government. Political parties, political party officials, or any candidate for
public office are specifically included within the prohibitions of the anti-bribery provisions.243 A precise definition is not provided as to what constitutes a candidate for public
office. Given the expansive manner in which the anti-bribery provisions have been applied, formalisms such as an announced candidacy should not be assumed to be a controlling factor.
Whether an individual actually holds a position as a political party official also may
not be controlling in terms of whether an investigation may be instigated. The practical
realities of the particular individual’s status within a political party may ultimately be
more determinative. Perceptions of an individual’s influence will be critical to any assessment as to what might prompt an inquiry.244
8.3.6 Influencing an Official Act
Official action or inaction that is sought to be induced to assist in obtaining or retaining
business is known as the quid pro quo element of the anti-bribery provisions.245 As opposed to a gift or gratuity “for or because of ” an official act, there must be an intent “to
influence” an official act.246 The types of inducements that are sought to be prohibited
fall into four categories:
1. Influencing the official’s action in the context of the individual’s official
capacity;247
Exec. Order No. 10533, 19 Fed. Reg. 3289 ( June 3, 1954).
Exec. Order No. 11318, 31 Fed. Reg. 15,307 (Dec. 5, 1966); Exec. Order No. 11351, 32 Fed. Reg. 7561 (May 22,
1967); Exec. Order No. 11760, 39 Fed. Reg. 2343 ( Jan. 17, 1974); Exec. Order No. 12766, 56 Fed. Reg. 28,463
( June 18, 1991).
240
Exec. Order No. 13052, 62 Fed. Reg. 35,659 ( June 30, 1997).
241
15 U.S.C. §§ 78ff-1(f )(1)(B)(ii), 78dd-2(h)(2)(B)(ii), 78dd-3(f )(2)(B)(ii) (2014).
242
Exec. Order No. 13259, 67 Fed. Reg. 13,239 (Mar. 21, 2002).
243
15 U.S.C. §§78dd-1(a)(2),(3), 78dd-2(a)(2), (3), 78dd-3(a)(2), (3) (2014).
244
For example, a payment to a retired senior party leader may be sufficient because his or her real role behind the
scenes may be equivalent to that of a party official.
245
For bribery under the domestic bribery statute, 18 U.S.C. § 201 (2014), “there must be a quid pro quo—a specific intent to give or receive something of value in exchange for an official act.” United States v. Sun-Diamond
Growers of Cal., 526 U.S. 398, 404–05 (1999).
246
Id. at 404.
247
15 U.S.C. §§ 78dd-1(a)(1)(A)(i), 78dd-2(a)(1)(A)(i), 78dd-3(a)(1)(A)(i) (2014).
238
239
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2. Inducing the foreign official to do or not to do an act in violation of the
individual’s lawful duty;248
3. Inducing the official to influence or affect an act or decision of his or her
government or instrumentality of that government;249
4. Securing any improper advantage.250
It is not necessary that the action being induced relates to the foreign public official’s
government. “Congress was principally concerned about payments that prompt an official to deviate from his official duty.”251 As long as the action being influenced relates
to the official capacity of the individual being induced, the ultimate purpose need not
relate to that official’s government or to any government. The ultimate purpose can relate to influencing the U.S. government or to influencing private enterprise and still be
improper. For example, inducing a foreign public official to put in a “good word” with
the U.S. government relative to a procurement by a U.S. firm has served as a basis for an
enforcement action.252
8.3.7 Obtain or Retain Business
The anti-bribery provisions prohibit improper inducements to a foreign public official
in order to assist the individual or entity in obtaining or retaining business for or with,
or directing business to, any individual or entity.253 The inducement must be intended to
induce the official to act on the inducer’s behalf to assist the individual or entity making
the inducement in obtaining or retaining business.254

Id. §§ 78dd-1(a)(1)(A)(ii), 78dd-2(a)(1)(A)(ii), 78dd-3(a)(1)(A)(ii).
Id. §§ 78dd-1(a)(1)(B), 78dd-2(a)(1)(D), 78dd-3(a)(1)(B).
250
Id. §§ 78dd-1(a)(1)(A)(i), 78dd-2(a)(1)(A)(i), 78dd-3(a)(1)(A)(i).
251
Kay II, 359 F.3d at 749 n.40.
252
Consent and Undertaking, United States v. Metcalf & Eddy, Inc., No. 99CV12566NG (D. Mass. Dec. 14,
1999), available at http://www.justice.gov/criminal/fraud/fcpa/cases/metcalf/metcalf-consent.pdf (last
visited Sept. 29, 2013). In Metcalf & Eddy, Inc., the U.S. government had awarded contracts to a U.S. company in connection with the operation and maintenance of wastewater treatment facilities in Egypt by a
local government entity. The chairman of the governmental entity did not participate in the evaluation of
bidders for further work on the wastewater treatment facilities. But officials of the U.S. company knew that
the chairman could influence his subordinates who were involved in the evaluation process and that the
chairman could make his preferences known to the U.S. officials involved with awarding the contracts. The
chairman and his wife and children were provided with two trips in first class to the United States, which
included travel to tourist destinations. He was also paid cash per diems despite having already been paid for
the trips.
253
15 U.S.C. §§ 78dd-1(a)(1), (2), (3), 78dd-2(a)(1), (2), (3), 78dd-3(a)(1), (2), (3) (2014).
254
Kay II, 359 F.3d at 742.
248
249
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8.3.7.1 Unfair Business Advantage
The anti-bribery provisions “apply broadly to [inducements] intended to assist the
payor, either directly or indirectly, in obtaining or retaining business for some person.”255
“[W]hile the FCPA does not cover every type of bribe paid around the world for every
purpose, it does apply broadly to bribes paid to help obtain or retain business, which can
include payments made to secure a wide range of unfair business advantages.”256
The FCPA’s anti-bribery provisions should be presumed to extend to official acts or
inaction that indirectly assist the individual or entity making the inducement. Seeking
official action favorable to carrying on or maintaining a business enterprise satisfies the
business purpose element of the anti-bribery provisions.257 This includes making it easier
to do more business, whether, for example, by a reduction of taxes or customs duties.258
The term “assist” in the anti-bribery provisions is to be interpreted broadly.259 Actions
can assist a particular goal simply by making the eventual realization of that goal more
likely. This might include payments to circumvent quotas, bypass licensing requirements,
obtain concessions, or reduce taxes.260 In so doing, an improper inducement assists in
obtaining or retaining business by increasing the amount of produce available for sale or
reducing an inducer’s expenses of sale. This could extend to, for example, to increasing or
maintaining the quantity of its sales or other economic dealings.
No requirement exists for the foreign public official to be directly involved in awarding
or directing the business. Retaining business is not limited to the renewal of contracts or
Id. at 755.
FCPA Guidance, supra note 19, at 14 (citing Kay II, 359 F.3d at 756).
257
“The congressional target was bribery paid to engender assistance in improving the business opportunities of
the payor or his beneficiary, irrespective of whether that assistance be direct or indirect, and irrespective of
whether it be related to administering the law, awarding, extending, or renewing a contract, or executing or
preserving an agreement.” Kay II, 359 F.3d at 750. In implementing the OECD Convention, “Congress reaffirmed its intention for the statute to apply to payments that even indirectly assist in obtaining business or
maintaining existing business operations in a foreign country.” Id. at 756.
258
Id. at 755.
259
Id.
260
“For example, bribe payments made to secure favorable tax treatment, or reduce or eliminate customs duties,
to obtain government action to prevent competitors from entering a market, or to circumvent a licensing
or permit requirement, all satisfy the purpose test.” FCPA Guidance, supra note 19, at 13 (citing Complaint,
SEC v. Panalpina, Inc., No. 10-cv-4334 (S.D. Tex. Nov. 4, 2010), ECF No. 1, available at http://www.sec.
gov/litigation/complaints/2010/comp21727.pdf (last visited Sept. 30, 2013); Criminal Information, United
States v. Panalpina, Inc., No. 10-cr-765 (S.D. Tex. Nov. 4, 2010), ECF No. 1, available at http://www.justice.gov/criminal/fraud/fcpa/cases/panalpina-inc/11-04-10panalpina-info.pdf (last visited Sept. 30, 2013);
Criminal Information, United States v. Panalpina World Transport (Holding) Ltd. No. 10-cr-769 (S.D. Tex.
Nov. 4, 2010), ECF No. 1, available at http://www.justice.gov/criminal/fraud/fcpa/cases/panalpina-world
/11-04-10panalpina-world-info.pdf (last visited Oct. 8, 2013); see also U.S. Sec. & Exch. Comm’n, Press Release,
SEC Charges Seven Oil Services and Freight Forwarding Companies for Widespread Bribery of Customs
Officials (Nov. 4, 2010), available at http://www.sec.gov/news/press/2010/2010-214.htm (last visited Sept. 30,
2013); U.S. Dep’t of Justice, Press Release, Oil Services Companies and a Freight Forwarding Company Agree to
Resolve Foreign Bribery Investigations and to Pay More than $156 Million in Criminal Penalties (Nov. 4, 2010),
available at http://www.justice.gov/opa/pr/2010/November/10-crm-1251.html (last visited Sept. 30, 2013)).
255
256
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other business. The prohibition extends to more than the renewal or award of a contract.
It extends to corrupt payments related to the execution or performance of a contract or
the carrying out of existing business. It also extends to inducements to a foreign public
official for the purpose of obtaining more favorable treatment.
8.3.7.2 Nonprofit Organizations
What constitutes “business” under the anti-bribery provisions has yet to be clearly defined. No clarity is provided in the language of the statute or legislative history as to
whether activities of a nonprofit entity or organization constitute “business” as that term
is used within the context of the anti-bribery provisions. No definitive criteria exist as to
whether the business that is sought to be obtained or retained be commercial in nature or
whether it extends more generally to the business of the individual or entity.
Although the legislative history of the anti-bribery provisions focuses on business in
the classic commercial sense,261 the legislative history also demonstrates that the business
nexus requirement was “not to be interpreted unduly narrowly.”262 “When the FCPA is
read as a whole, its core of criminality is seen to be bribery of a foreign official to induce
him to perform an official duty in a corrupt manner.”263 The FCPA was enacted not only
because foreign bribery was “morally and economically suspect, but also because it was
causing foreign policy problems for the United States.”264
In determining that U.S. law fulfilled the obligations of the United States under the
UN Convention without the need for implementing legislation,265 ratification by the
United States may implicitly have broadened the construction to be applied to the business nexus requirement.266 The UN Convention expands on what is customarily viewed
as the definition of “international business” to include “the provision of international
aid” within the meaning of conducting international business.267 By its very nature, the
provision of international aid includes the work of nonprofit organizations.
Reference was made to “corporate bribery.” S. Rep. No. 95-114, supra note 110, at 4.
Kay II, 359 F.3d at 754.
263
Id. at 761.
264
Id. at 746 (citing S. Rep. No. 95-114, supra note 110, at 17).
265
“No implementing legislation is required for the Convention.” S. Exec. Rep. No. 109–18, at 9–10 (2006).
“The United States of America declares that, in view of its reservations, current United States law, including
the laws of the States of United States, fulfills the obligations of the Convention for the United States.”
Id. at 10.
266
There was no express reservation, declaration, or understanding directly addressing Article 16 of the UN
Convention relating to transnational bribery. Id. at 9–10. Prior to the U.S. ratification of the UN Convention,
the settlement reached in Metcalf & Eddy, supra note 252, suggests that the anti-bribery provisions might lead
to such a result.
267
Report of the Ad Hoc Committee for the Negotiation of a Convention Against Corruption on the Work of
Its First to Seventh Sessions, Addendum, Interpretative Notes for the Official Records (Travaux Preparatoires)
of the Negotiations of the United Nations Convention Against Corruption (“Interpretative Notes to UN
Convention”), ¶ 25, A/58/422/Add.1 (Oct. 7, 2003). As opposed to the text of the UN Convention, the
Interpretative Notes to the UN Convention make reference to “the provision of international aid” within
the meaning of “international business.” Id. In the prepared remarks of Attorney General John Ashcroft
261
262
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As a result, nonprofit entities and organizations should be presumed to be fully subject to the anti-bribery provisions. Many nonprofit entities and organizations compete
directly against traditional for-profit organizations. Activities of nonprofit entities and
organizations are often similar to or interchangeable with those of for-profit entities or
organizations.268 In general, mere status as a nonprofit entity or organization is not likely
to insulate an entity from the prohibitions. Rather, whether the requirements of corrupt
intent are met is more likely to be determinative.269
8.4 Defenses

Relief from the prohibitions of the anti-bribery provisions is limited. The anti-bribery
provisions contain two categories of affirmative defenses and one category of exceptions.
Each of these categories refers to circumstances where inducements otherwise prohibited
by the anti-bribery provisions may be made. The practical effect is to provide a form of
safe harbor where the particular inducement clearly falls within the terms of these affirmative defenses or exceptions.
8.4.1 Statute of Limitations
As a general proposition, the statute of limitations associated with the enforcement of
the anti-bribery provisions is five years. This applies in both a criminal and a civil enforcement context.270 Unlike the statute of limitations in a criminal context, in a civil
associated with the signing of the UN Convention by the United States, he specifically responded to a question as to the authoritative nature of the Interpretative Notes submitted to the Senate for its information in
connection with the submission of the UN Convention for ratification:
Answer. The Interpretative Notes for the official records (travaux preparatoires) preserve certain
points relating to articles of the instruments that are subsidiary to the text, but nonetheless of potential interpretive importance. In accordance with article 32 of the Vienna Convention of the Law
of Treaties, to which the United States is not a party but which reflects several commonly accepted
principles of treaty interpretation, preparatory work such as that memorialized in the Interpretative
Notes may serve as a supplementary means of interpretation, if an interpretation of the treaty done
in good faith and in accordance with the ordinary meaning given to the terms of the treaty results
in ambiguity or is manifestly absurd. Thus, the Interpretive Notes, while not binding as a matter of
treaty law, could be important as a guide to the meaning of terms in the Convention and Protocols.
S. Exec. Rep. No. 109-18, supra note 265, at 60 (2006). The prepared remarks were included in the report of
the Senate Foreign Relations Committee recommending ratification of the UN Convention. Id. at 59.
268
The work of medical organizations, educational institutions, and adoption agencies is, for example, performed
by both for-profit and nonprofit organizations.
269
The greater the degree to which the work of a nonprofit organization is not commercial in nature and more
directly related to providing humanitarian relief, the greater the likelihood that an inducement may not be
perceived as having the requisite corrupt intent. A poignant example of the latter might be a situation whereby
payments are made in order to facilitate the movement of medical supplies or food to people in danger. The
payment arguably falls within the duress exception. See discussion, supra at 189. Practical realities associated
with a trial may also bear upon the exercise of prosecutorial discretion in such a situation.
270
18 U.S.C. § 3282 (2014); 28 U.S.C. § 2462 (2014).
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context, where a civil fine, penalty, or forfeiture is sought, the five-year statute of limitations begins to run “when the claim first accrued.”271 In a civil context, the statute of
limitations does not apply where equitable remedies, such as injunctive relief, including
disgorgement, are sought.272
In either a criminal or civil context, individuals and entities cooperating with the
Justice Department or SEC can enter into tolling agreements. Otherwise, reliance solely
upon a five-year statute of limitations as a basis for determining whether action will be
taken can be misplaced.273 Capable enforcement officials can come up with legitimate
ways of effectively extending the five-year limitation period. The statute of limitations
may have in some way been tolled,274 evidence may be discovered suggesting a continuing
offense,275 or alternative legal theories may be employed.276

28 U.S.C. § 2462.
FCPA Guidance, supra note 19, at 35.
273
In a civil context, one of the exceptions is whether the defendant is physically within the United States during
the limitations period. In SEC v. Straub, 2013 U.S. Dist. LEXIS 22447; Fed Sec. L. Rep. (CCH) ¶ 97,295
(S.D.N.Y. 2013), the court rejected the argument that the statute of limitations continued to run if service
could have been properly made on a defendant outside of the United States. The court in Straub found that
“the operative language in § 2462 requires, by its plain terms, that an offender must be physically present in the
United States for the statute of limitations to run.” Id. As a result, in a civil context, a FCPA offender located
abroad may be subject to an enforcement action many years after the violation occurred.
274
An official request for evidence from abroad can be the basis for tolling the statute of limitations for a period
of up to three years. 18 U.S.C. § 3292 (2014). The courts are split as to whether the government must apply for a
suspension of the statute of limitations under 18 U.S.C. § 3292 before the statute of limitations has run. United
States v Kozeny, 541 F.3d 166 (2d Cir. 2008) (government must apply for a suspension before the statute of
limitations has run); contra United States v. Bischel, 61 F.3d 1429 (9th Cir. 1995); United States v. Neill, 940
F.Supp. 332 (D.D.C.), vacated on other grounds, 952 F.3d 831 (D.D.C. 1996). “Generally, the suspension period
begins when the official request is made by the U.S. government to the foreign authority and ends on the date
on which the foreign authority takes final action on the request.” FCPA Guidance, supra note 19, at 35 (citing
18 U.S.C. § 3292 (2012)).
In addition, the statute of limitations does not apply to an individual fleeing from justice. 18 U.S.C. § 3290
(2014). “Fleeing from justice” has been broadly interpreted to include concepts of constructive flight. E.g.
United States v. Rivera-Ventura, 72 F.3d 277, 283–84 (2d Cir. 1995). In general, the courts have found that an
accused was fleeing from justice under circumstances where the evidence established that the accused acted
with the intent to avoid arrest or prosecution. E.g., id; Brouse v. United States, 68 F.2d 294, 295 (1st Cir. 1933).
It is not necessary that the accused leave the United States in order to be considered “fleeing” from justice. E.g.,
United States v. Greever, 134 F.3d 777, 780 (6th Cir. 1998); United States v. Wazney, 529 F.2d 1287, 1289 (9th
Cir. 1976). Regardless of where one is located, “fleeing from justice” can include acts of self-concealment by
one who knows he is subject to criminal prosecution. E.g., United States v. Rivera-Ventura, 72 F.2d at 284–85;
United States v. Brouse, 68 F.2d at 295.
275
A conspiracy to violate the anti-bribery or accounting and record-keeping provisions can be charged. As conspiratorial conduct constitutes a continuing crime, a conspiracy offense is not complete until the purposes of
the conspiracy have been accomplished or abandoned. United States v. Eppolito, 543 F.3d 25, 48–89 (2d Cir.
2008). The statute of limitations, unless suspended, runs from the last overt act during the existence of the conspiracy. E.g., Fiswick v. United States, 329 U.S. 211, 216 (1946) (citing Brown v. Elliott, 225 U.S. 392, 401 (1912)).
276
For example, “an unlawful payment under the FCPA cannot be deducted under the tax laws as a business expense.” 26 U.S.C. § 163(c)(1) (2014). Where an improper payment has been deducted, in some circumstances
a criminal tax prosecution may be possible for filing a false tax return. 26 U.S.C. § 7206(1) (2014). See, e.g.,
271
272
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8.4.2 Local Written Law
An affirmative defense exists under the anti-bribery provisions for payments or offers
that were lawful at the time of the offense under the written laws and regulations of the
country of the foreign pubic official, political party, political party official, or candidate for
public office.277 It is a rare situation where a government would, as an official matter, permit
payments or offers to violate a lawful duty.278 Recognized customs or practices within a particular country cannot form the basis of an affirmative defense.279 Nor is it a defense if “everyone does it.” The sole basis is whether such a practice is permitted under the written laws,
including case law, of the relevant jurisdiction.280
8.4.3 Bona Fide and Reasonable Business Expenditures
Through an affirmative defense, the anti-bribery provisions permit reasonable and bona
fide business expenditures.281 To be permitted, the expenditures must relate directly to the
promotion, demonstration, or explanation of products or services or to the execution or

United States v. Holland, 880 F.2d 1091, 1095–96 (9th Cir. 1989); United States v. Jacobson, 547 F.2d 21, 24
(2d Cir.), cert. denied, 430 U.S. 946 (1976). The applicable statute of limitations is six years from the date of
filing of the tax return. 26 U.S.C. § 6531(5) (2014); United States v. Habig, 390 U.S. 222, 224–25 (1968). As a
tax return is normally filed in the months following the close of a fiscal or calendar year in which the “expense”
was incurred, in many situations, the practical effect is to extend the statute of limitations almost two years.
277
15 U.S.C. §§ 78dd-1(c)(1), 78dd-2(c)(1), 78dd-3(c)(1) (2014). See also FCPA Guidance, supra note 19, at 23.
278
This affirmative defense has little practical relevance in most situations. “In practice, the local law defense
arises infrequently, as the written laws and regulations of countries rarely, if ever, permit corrupt payments.
Nevertheless, if a defendant can establish that conduct that otherwise falls within the scope of the FCPA’s
anti-bribery provisions was lawful under written local law, he or she would have a defense to prosecution.”
FCPA Guidance, supra note 19, at 23. It is most likely to be relevant in situations where contributions to political parties or candidates for public office are involved. Stuart H. Deming, The Foreign Corrupt
Practices Act, supra note 101, at 26. Yet even in those situations, special care needs to be exercised to ensure
that the payments are clearly permitted by the written law of the country in question.
279
“[T]he fact that bribes may not be prosecuted under local law is insufficient to establish the defense.” FCPA
Guidance, supra note 19, at 23.
280
“In creating the local law defense in 1988, Congress sought ‘to make clear that the absence of written laws in a
foreign official’s country would not by itself be sufficient to satisfy this defense.’ ” Id. (citing H.R. Conf. Rep.
No. 100-576, supra note 145, at 922, and quoting from the conference report that “ ‘[i]n interpreting what is
“lawful under the written laws and regulations”. . .the normal rules of legal construction would apply.’ ” Id.).
In the one case that has directly addressed this defense, United States v. Kozeny, 582 F. Supp. 2d at 537–40,
the court suggested the need for some sort of affirmative expression of permissibility of a particular type of
inducement in finding that the local law did not actually legalize the bribe. Rather, it relieved the bribe payers
of criminal liability if they disclosed the bribe payments to the authorities. The court also found that another
provision under local law relieving a bribe payor of liability if the payments were extorted did not make the
bribe payments legal. Id. at 540–41.
281
15 U.S.C. §§ 78dd-1(c)(2), 78dd-2(c)(2), 78dd-3(c)(2) (2014).
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performance of a contract with a foreign government or agency.282 As the very essence of
these expenditures represents a type of inducement in the form of a promotion, the line can
become blurred as to what constitutes a bona fide business expenditure and what may be
perceived as an improper inducement. “Whether any particular payment is a bona fide expenditure necessarily requires a fact-specific analysis.”283
8.4.3.1 Whether Permitted by a Foreign Public Official’s Government
At the outset of any determination of what constitutes a bona fide business expenditure,
a threshold determination needs to be made concerning whether a government official
or unit of government can be paid or reimbursed for expenses that may be incurred.284 In
many countries, including the United States, limitations exist on what can be paid and, if
so, how such payments are made. Similarly, a need for prior approval may also be required.
8.4.3.2 Reasonable Business Expenditures
Care must be exercised in determining whether an expenditure is legitimate. Unnecessary
diversions to resorts and travel upgrades to first class can be a cause for concern.285

Id. Payment of expenses should not be conditioned “on any action by the foreign official.” FCPA Guidance,
supra note 19, at 24 (citing FCPA Review, 08-03 Op. Dep’t of Justice, supra note 79). The selection of officials to
participate in a proposed trip should not be made by the party paying for their travel. FCPA Guidance, supra
note 19, at 24 (citing FCPA Review, 11-01 Op. Dep’t of Justice ( June 30, 2011)), available at http://www.justice.
gov/criminal/fraud/fcpa/opinion/2011/11-01.pdf (last visited Oct. 1, 2013); FCPA Review, 07-02 Op. Dep’t
of Justice (Sept. 11, 2007), available at http://www.justice.gov/criminal/fraud/fcpa/opinion/2007/0702.pdf
(last visited Oct. 1, 2013); FCPA Review, 07-01 Op. Dep’t of Justice ( June 24, 2007), available at http://
www.justice.gov/criminal/fraud/fcpa/opinion/2007/0701.pdf (last visited Sept. 29, 2013; FCPA Review,
04-04 Op. Dep’t of Justice (Sept. 3, 2004), available at http://www.justice.gov/criminal/fraud/fcpa/opinion/2004/0404.pdf (last visited Oct. 1, 2013); FCPA Review, 04-03 Op. Dep’t of Justice ( June 14, 2004),
available at http://www.justice.gov/criminal/fraud/fcpa/opinion/2004/0403.pdf (last visited Oct. 1, 2013);
FCPA Review, 04-01 Op. Dep’t of Justice ( Jan. 6, 2004), available at http://www.justice.gov/criminal/fraud/
fcpa/opinion/2004/0401.pdf (last visited Oct. 1, 2013)). Alternatively, the selection of the officials should be
“based on pre-determined, merit-based criteria.” FCPA Guidance, supra note 19, at 24 (citing FCPA Review,
96-01 Op. Dep’t of Justice, supra note 79).
283
FCPA Guidance, supra note 19, at 24.
284
Id. (citing FCPA Review, 08-03 Op. Dep’t of Justice, supra note 79; FCPA Review, 07-01 Op. Dep’t of Justice, supra
note 282; FCPA Review, 04-03 Op. Dep’t of Justice, supra note 282; FCPA Review, 04-01 Op. Dep’t of Justice,
supra note 282).
285
In SEC v. Lucent Technologies, Inc., the SEC’s complaint alleged that over three years Lucent spent in excess of
$10 million for approximately 1,000 employees of Chinese state-owned or state-controlled telecommunications enterprises to travel to the United States and elsewhere. Complaint, SEC v. Lucent Technologies, supra
note 211. Most of the trips were ostensibly designed to allow the Chinese foreign officials to inspect Lucent’s
factories and to train the officials in using Lucent equipment. During many of these trips, instead of visiting
Lucent’s facilities, tourist destinations were visited. The Chinese government enterprises for which the officials
worked were either entities to which Lucent was seeking to sell its equipment and services or existing Lucent
customers. The Chinese foreign officials who traveled at Lucent’s expense were often identified by Lucent in
its internal documents as “decision makers” with respect to awarding new business.
282
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Expenditures for family members should also always give rise to concern.286 The analysis
must be focused upon whether the expenditures in each situation are necessary business
expenditures and, if so, whether what is paid is reasonable under the circumstances.287 An
expenditure that is out of proportion or unrelated to a legitimate business purpose should
serve as a basis for concern.288
A variety of perspectives must be kept in mind when determining whether a bona fide
expenditure is proper. With the radical differences in living standards in various parts of the
world, situations may arise where relatively modest expenditures can be viewed as improper
inducements. In those circumstances, the need to justify the legitimate basis for the expenditures is heightened. What might be viewed as customary practices in certain parts of the
world are apt to be viewed as once-in-a-lifetime opportunities in other parts of the world.
8.4.3.3 Vetting of Offers, Promises, or Payments
Although not required by the anti-bribery provisions, even good-faith offers to pay or
reimburse reasonable expenses should be carefully documented and reviewed as part
Although violations of the anti-bribery provisions were not alleged, Lucent was alleged to have violated
the record-keeping provisions, 15 U.S.C. § 78m(b)(2)(B) (2007), for improperly recording many of the trips
in its books and records. Over 160 trips were booked to Lucent’s “Factory Inspection Account” even though
the customers did not visit a Lucent factory at any time during the trips. In violation of the internal control
provisions, 15 U.S.C. § 78m(b)(2)(A), the SEC alleged that Lucent lacked the internal controls to detect and
prevent trips intended for sightseeing, entertainment, and leisure, rather than business purposes. In addition,
Lucent failed, for years, to properly train its officers and employees to understand and appreciate the nature
and status of its customers in China in the context of the FCPA.
In a related matter, Lucent Technologies entered into a non-prosecution agreement (“NPA”) with
the Justice Department where it admitted to having violated the FCPA for the same conduct. Non-Pros.
Agreement, In re Lucent Technologies, supra note 211; U.S. Dep’t of Justice, Press Release No. 07-1038, Lucent
Technologies, Inc. Agrees to Pay $1 Million Fine to Resolve FCPA Allegations (Dec. 21, 1007), available at
http://www.justice.gov/archive/opa/pr/2007/December/07_crm_1028.html (last visited Sept. 28, 2013). As
part of the resolution, Lucent agreed to adopt new or to modify existing internal controls, policies, and procedures. The internal controls were required to include a “rigorous anti-corruption compliance code, standards
and procedures designed to detect and deter violations of the FCPA and other applicable laws.” Id.
286
FCPA Review, 07-03 Op. Dep’t of Justice (Dec. 21, 2007), available at http://www.justice.gov/criminal/
fraud/fcpa/opinion/2007/0703.pdf (last visited Sept. 28, 2013); FCPA Review, 07-01 Op. Dep’t of Justice, supra
note 282.
287
Through a number of opinion procedure releases, the Justice Department has opined that the following types
of expenditures on behalf of foreign officials did not warrant FCPA enforcement action:
• travel and expenses to visit company facilities or operations;
• travel and expenses for training; and
• product demonstration or promotional activities, including travel and expenses for meetings.
288

FCPA Guidance, supra note 19, at 24.
“Trips that are primarily for personal entertainment purposes, however, are not bona fide business expenses
and may violate the FCPA’s anti-bribery provisions.” FCPA Guidance, supra note 19, at 24 (citing United
States v. Liebo, 923 F.2d at 1311–13, for the proposition that “providing airlines tickets to a government official in order to corruptly influence that official may form the basis for a violation of the FCPA’s anti-bribery
provisions”).
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of an entity’s compliance program. The focus of any such determination is whether the
expenditures
• are reasonable in terms of purpose and amount;
• are made in good faith; and
• relate directly to (1) the promotion, demonstration, or explanation of products
or services or (2) the execution or performance of a contract with a foreign
government or agency.289
8.4.3.4 Manner and Means of Payment
The manner and means by which bona fide business expenses are paid can be extremely
important in avoiding the appearance of impropriety. The greater the transparency, the
less likely a payment to a foreign official will be viewed as being an improper inducement.290 As a corollary to the need for transparency, payments for reimbursement for
expenses are best made directly to the foreign government or to the provider of services
and not to the official.291
If the circumstances leave no practical alternative other than paying a foreign public
official directly,292 reimbursement should be conditioned upon being provided receipts
or upon a predetermined per diem allowance that is limited and calculated to reimburse
actual expenses.293 In all of these situations, maintaining accurate records as to what was
15 U.S.C. §§ 78dd-1(c)(2), 78dd-2(c)(2), 78dd-3(c)(2) (2014) (emphasis added). See also FCPA Guidance, supra
note 19, at 24. Whether members of the private sector are treated in the same way should not be the relevant
consideration for what is reasonable. See Metcalf & Eddy, Inc., supra note 252. Care needs to be exercised to
ensure that practices deemed to be entirely appropriate for the private sector are not automatically extended
to foreign public officials. For example, it may be an entity’s practice to always fly prospective customers in
first class as opposed to coach. However, in certain contexts, that upgrade to first class could be perceived as
sufficient to cause some foreign public officials to be improperly influenced. At times, it may be necessary to
have a different policy for foreign public officials.
290
FCPA Guidance, supra note 19 (citing FCPA Review, 08-03 Op. Dep’t of Justice, supra note 79).
291
See FCPA Review, 07-03 Op. Dep’t of Justice, supra note 286; FCPA Review, 07-01 Op. Dep’t of Justice, supra note
282; FCPA Release, 04-03 Op. Dep’t of Justice, supra note 282; FCPA Review, 83-02 Op. Dep’t of Justice, supra
note 223.
292
Another preferable approach is to pay all costs directly, such as paying a hotel or airline directly. E.g., FCPA
Review, 11-01 Op. Dep’t of Justice, supra note 282; FCPA Review, 07-02 Op. Dep’t of Justice, supra note 282; FCPA
Review, 04-04 Op. Dep’t of Justice, supra note 282; FCPA Release, 04-03 Op. Dep’t of Justice, supra note 282;
FCPA Review, 04-01 Op. Dep’t of Justice, supra note 282.
293
See FCPA Review, 08-03 Op. Dep’t of Justice, supra note 79; FCPA Review, 07-02 Op. Dep’t of Justice, supra note
282; FCPA Review, 07-01 Op. Dep’t of Justice, supra note 282; FCPA Review, 83-02 Op. Dep’t of Justice, supra
note 223. Funds should not be advanced for expenses. FCPA Review, 04-04 Op. Dep’t of Justice, supra note 282;
FCPA Review, 04-01 Op. Dep’t of Justice, supra note 282. Nor should reimbursements for expenses be paid in
cash. FCPA Review, 04-01 Op. Dep’t of Justice, supra note 282. See also FCPA Guidance, supra 19, at 24 (citing
FCPA Review, 11-01 Op. Dep’t of Justice, supra note 282; FCPA Review, 08-03 Op. Dep’t of Justice, supra note 79;
FCPA Review, 92-01 Op. Dep’t of Justice (Feb. 1992), available at http://www.justice.gov/criminal/fraud/
fcpa/review/1992/r9201.pdf (last visited on Oct. 1, 2013)).
289
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paid either to or for the foreign public official will be important in how those payments
are perceived by enforcement officials.294
8.4.3.5 Gifts and Charitable Contributions
Although not a business expense falling precisely within the express terms of the bona
fide business expense exception, many individuals and entities make various forms of
charitable contributions in a foreign setting. A gift or contribution may be motivated
by a sense of corporate responsibility and a desire to foster goodwill and, in turn, greater
receptivity to permitting the individual or entity to do business in the foreign setting.295
“The FCPA does not prohibit charitable contributions or prevent corporations from
acting as good corporate citizens.”296 However, “[c]ompliance with the FCPA merely
requires that charitable giving not be used as a vehicle to conceal payments made to corruptly influence foreign officials.”297
An important consideration when gifts or charitable contributions are contemplated
is whether a foreign public official will benefit from the contribution or indirectly control
who the beneficiaries of the contribution may be.298 Transparency is a critical factor in
minimizing the likelihood that a charitable contribution will be perceived as an improper
inducement.299
See FCPA Review, 08-03 Op. Dep’t of Justice, supra note 79; FCPA Review, 07-01 Op. Dep’t of Justice, supra note
282; FCPA Review, 83-02 Op. Dep’t of Justice, supra note 223. “Moreover, when expenditures, bona fide or
not, are mischaracterized in a company’s books and records, or where unauthorized or improper expenditures
occur due to a failure to implement adequate internal controls, they may also violate the FCPA’s accounting
provisions. Purposeful mischaracterization of expenditures may also, of course, indicate a corrupt intent.”
FCPA Guidance, supra 19, at 24.
295
“Companies often engage in charitable giving as part of legitimate local outreach.” FCPA Guidance, supra note
19, at 16.
296
Id. “Legitimate charitable giving does not violate the FCPA.” Id. at 19.
297
Id. “Companies . . . cannot use the pretense of charitable contributions as a way to funnel bribes to government
officials.” Id. at 16.
298
“For example, a pharmaceutical company used charitable donations to a small local castle restoration charity
headed by a foreign government official to induce the official to direct business to the company. Although the
charity was a bona fide charitable organization, internal documents at the pharmaceutical company’s subsidiary
established that the payments were not viewed as charitable contributions but rather as ‘dues’ the subsidiary
was required to pay for assistance from the government official. The payments constituted a significant portion
of the subsidiary’s total promotional donations budget and were structured to allow the subsidiary to exceed
its authorized limits. The payments were also not in compliance with the company’s internal policies, which
provided that charitable donations generally should be made to healthcare institutions and relate to the practice
of medicine.” Id. at 18–19 (citing Complaint, SEC v. Schering-Plough Corp., No. 04-cv-945 (D.D.C. June 9,
2004), ECF No. 1, available at http://www.sec.gov/litigation/complaints/comp18740.pdf (last visited Sept. 28,
2013)); Admin. Proceeding Order, In the Matter of Schering-Plough Corp., Exchange Act Release No. 49838
( June 9, 2004), available at http://www.sec.gov/litigation/admin/34-49838.htm (last visited Sept. 28, 2013).
See FCPA Review, 97-02 Op. Dep’t of Justice (Nov. 5, 1997), http://www.justice.gov/criminal/fraud/fcpa/
opinion/1997/9702.pdf (last visited Sept. 28, 2013). FCPA Review, 95-01 Op. Dep’t of Justice ( Jan. 11, 1995),
available at http://www.justice.gov/criminal/fraud/fcpa/opinion/1995/9501.pdf (last visited Sept. 28, 2013).
299
See supra note 298.
294
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8.4.4 Facilitation Payments
Through an exception,300 the anti-bribery provisions permit what are commonly referred
to as “facilitation,” “expediting,” or “grease” payments.301 These payments are made “to expedite or to secure the performance of a routine governmental action by a foreign official,
political party, or party official.”302 Facilitation payments are given to secure or accelerate
performance of a nondiscretionary act that an official is already obligated to perform.
In concept, a facilitation payment relates to “essentially ministerial actions” on the part
of foreign officials that are not discretionary in nature.303 For example, if the issuance of a
permit is deemed to be automatic or only a matter of time, it is not subject to discretion.
A payment made to expedite the process, or move the issuance of a permit up in line, is
likely to be considered a facilitation payment. Payments to a government-run telephone
company to expedite installation of service are also apt to be considered facilitation payments. No question exists as to whether one can get the telephone service; the payments
are intended only to influence the timing.
The anti-bribery provisions define “routine governmental action” to include only action
that is ordinarily and commonly performed by a foreign official.304 Facilitation payments
apply to “very narrow categories of largely non-discretionary, ministerial activities performed by mid- or low-level functionaries.”305 It does not include a decision by a foreign
official to award new business or to continue business.306 “Nor does it include acts that
are within an official’s discretion or that would constitute misuse of an official’s office.”307
Facilitation payments can include payments made to obtain permits licenses, or other
official documents and to receive services such as police protection, mail, telephone,
utilities, cargo handling, and the protection of perishable products.308 They also include
FCPA Guidance, supra note 19, at 25 n. 159 (citations omitted).
15 U.S.C. §§ 78dd-1(b), 78dd-2(b), 78dd-3(b) (2014).
302
Id.
303
Kay II, 359 F.3d at 747. Facilitation payments are “essentially ministerial” actions that ‘merely move a particular
matter toward an eventual act or decision or which do not involve any discretionary action.’ ” Id. (citing H.R.
Rep. No. 95-640, supra note 116).
304
15 U.S.C. §§ 78dd-1(f )(A), 78dd-2(h)(4)(A), 78dd-3(f )(4)(A) (2014).
305
Kay II, 359 F.3d at 751. An expediting payment has been likened “to payments to foreign officials to cut through
bureaucratic red tape and thereby facilitate matters.” Id. at 761.
306
FCPA Guidance, supra note 19, at 25 (citing 15 U.S.C. §§ 78dd-1(f )(3)(b), 78dd-2(h)(4)(B), 78dd-3(f )(4)(B)
(2012)).
307
Id. (citing and quoting from Kay II, 359 F.3d at 750–51, including the statement in the holding that “ ‘routine
governmental action does not include the issuance of every official document or every inspection, but only
(1) documentation that qualifies a party to do business and (2) scheduling an inspection—very narrow categories of largely non-discretionary, ministerial activities performed by mid- or low-level foreign functionaries’ ”)
(emphasis in original). “[P]aying an official a small amount to have the power turned on at a factory might be
a facilitating payment; paying an inspector to ignore the fact that the company does not have a valid permit to
operate the factory would not be a facilitating payment.” Id.
308
15 U.S.C. § 78dd-1(f )(3)(A), 78dd-2(h)(4)(A), 78dd-3(f )(4)(A) (2014).
300
301
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payments made in exchange for the processing of governmental papers, including visas
and work orders; scheduling of inspections associated with contract performance or the
transit of goods across country; and expediting shipments through customs.309
Determining what constitutes a facilitation payment can be extremely difficult. It is
highly dependent upon the particular circumstances. What may be perceived as a facilitation payment under one set of circumstances may not be similarly perceived under
another set of circumstances. The value of what is offered or paid is not necessarily determinative.310 Typically, expediting payments are de minimis in terms of value. In theory,
a large amount of money could still be determined to be an expediting payment.311
However, the greater the value of a facilitation payment, the more likely enforcement officials will view the payment as being suspect and not a legitimate facilitation payment.312
Whether the act to be influenced is ministerial or clerical in nature is no longer the
threshold consideration.313 Instead, “the facilitating payments exception focuses on the
Id.
See FCPA Guidance, supra note 19, at 25.
311
Id.
312
Great caution needs to be exercised with respect to the use of facilitation payments. Although they are countenanced by the anti-bribery provisions, expediting payments are seldom, if ever, countenanced by the written
law of a host country. See, e.g., FCPA Guidance, supra note 19, at 25. They present an inherent risk in the
host country. The individual who makes the payment, as well as those who authorized it, could be subject
to criminal liability in the host country. And, if not properly recorded, facilitation payments, which may be
permissible under the anti-bribery provisions, may still present problems for issuers under the accounting and
record-keeping provisions. See discussion, infra at 254–55. See also FCPA Guidance, supra note 19, at 26 (citing
Non-Pros. Agreement, In re Helmerich & Payne, Inc. ( July 29, 2009), available at http://www.justice.gov/
criminal/fraud/fcpa/cases/helmerich-payne/06-29-09helmerich-agree.pdf (last visited Oct. 2, 2013); Admin.
Proceeding Order, In the Matter of Helmerich & Payne, Inc., Exchange Act Release No. 60400 ( July 30,
2009), available at http://www.sec.gov/litigation/admin/2009/35-60400.pdf (last visited Oct. 2, 2013)).
Where facilitation payments will ultimately lead in terms of a “slippery slope” represents one of the inherent problems with facilitation payments. Without the exercise of care and adequate controls, facilitation
payments that fall within the exception to the anti-bribery provisions can, in time, evolve to such a degree that
they lead to the making of improper payments. The implications associated with starting down a slippery slope
must always be kept carefully in mind when facilitating payments are made.
313
FCPA Guidance, supra note 19, at 25 n. 159.
309
310

Prior to 1988, the “facilitating payments” exception was incorporated into the definition of “foreign
official,” which excluded from the statute’s purview officials whose duties were primarily ministerial or
clerical. See Foreign Corrupt Practices Act of 1977, Pub. L. No. 95-213, § 104(d)(2), 91 Stat. 1494, 1498
(1977) (providing that the term “foreign official” “does not include any employee of a foreign government or any department, agency, or instrumentality thereof whose duties are essentially ministerial or
clerical”). The original exception thus focused on the duties of the recipient, rather than the purpose
of the payment. In practice, however, it proved difficult to determine whether a foreign official’s duties
were “ministerial or clerical.” S. Rep. No. 100-85, at 53 [(1987)]. Responding to criticism that the statutory language “does not clearly reflect Congressional intent and the boundaries of the prohibited
conduct,” Congress revised the FCPA to define the exception in terms of the purpose of the payment.
H. Rep. No. 100-40, at 77 [(1987)]. In doing so, Congress reiterated that although its policy to exclude
facilitating payments reflected practical considerations of enforcement, “such payments should not be
condoned.” Id. The enacted language reflects this narrow purpose.
Id.
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purpose of the payment rather than its value.”314 For example, the facilitation payment
exception would not apply to situations where customs clearance was sought “for equipment and materials that lacked required certifications or could not be imported under
local law and to pay a lower-than-applicable duty rate.”315 Nor would the exception apply
for payments “to permit the importation and exportation of equipment and materials
not in compliance with local regulations and to avoid a full inspection of the imported
goods.”316 Indeed, the exception does not apply even when “preferential treatment is
sought during the customs process, including the reduction or elimination of customs
duties.”317
8.4.5 Duress
Generally, an individual or entity forced to make an improper payment on threat of
injury or death would not be liable under the FCPA.318 Under U.S. law, “actions taken
under duress do not ordinarily constitute crimes.”319 Coercion or duress is established by
proving three discrete elements: “(1) a threat of force directed at the time of the defendant’s conduct; (2) a threat sufficient to induce a well-founded fear of impending death
or serious bodily injury; and (3) a lack of a reasonable opportunity to escape harm other
than by engaging in the illegal activity.”320
Limited authority also exists for the proposition that corrupt intent is not established
when an individual or entity responds to a situation involving “true extortion.”321 The
FCPA Guidance, supra note 19, at 25 (emphasis in original). See also 15 U.S.C. §§ 78dd-1(b), 78dd-2(b), 78dd-3(b)
(2014). In addition, “[l]abeling a bribe as a ‘facilitating payment’ in a company’s books and records does not
make it one.” FCPA Guidance, supra note 19, at 25 (referencing Complaint, SEC v. Noble Corp., No. 10-cv-4336
(S.D. Tex. No. 4, 2010), ECF No. 1, available at http://www.sec.gov/litigation/complaints/2010/comp21728.
pdf (last visited Oct. 2, 2013); Non-Pros. Agreement, In re Noble Corp. (Nov. 4, 2010), available at http://www.
justice.gov/criminal/fraud/fcpa/cases/noble-corp/11-04-10noble-corp-npa.pdf (last visited Oct. 2, 2013)).
315
FCPA Guidance, supra note 19, at 25 (citing Non-Pros. Agreement, In re Helmerich & Payne, supra note 312;
Admin. Proceeding Order, In the Matter of Helmerich & Payne, supra note 312).
316
FCPA Guidance, supra note 19, at 25.
317
Id. (citing Criminal Information, Vetco Gray Controls Inc., No. 07-cr-4 (S.D. Tex. Jan. 5, 2007), ECF Nos.
1-2, available at http://www.justice.gov/criminal/fraud/fcpa/cases/vetco-controls/02-06-07vetcogray-info.
pdf (last visited Oct. 2, 2013)).
318
Due to the requirement that there be corrupt intent, the anti-bribery provisions implicitly allow for each of
these defenses. Cf. United States v. Kozeny, 582 F.2d at 540–41 (citing United States v. Alfisi, 308 F.3d 144, 150
n.1 (2d Cir. 2002) (citing United States v. Kahn, 472 F.2d 272, 279 (2d Cir. 1973)) (finding that the issue of
extortion or “economic coercion” is addressed by instructing on the requisite intent of bribery). “Situations
involving extortion or duress will not give rise to FCPA liability because a payment made in response to true
extortionate demands under imminent threat of physical harm cannot be said to have been made with corrupt
intent or for the purpose of retaining business.” FCPA Guidance, supra note 19, at 27 (citations omitted).
319
United States v. Kozeny, 582 F.2d at 540, n. 31 (citing United States v. Gonzalez, 407 F.3d 118, 122 (2d Cir.
2005)).
320
United States v. Gonzalez, 407 F.3d at 122 (citing United States v. Podlog, 35 F.3d 699, 704 (2d Cir. 1994)).
321
United States v. Kozeny, 582 F. Supp. 2d at 540. The trial court in United States v. Kay, Superseding Indictment,
United States v. Kay, No: 01-CR-914 (S.D.Tex. July 15, 2004), available at http://www.justice.gov/criminal/
fraud/fcpa/cases/kayd/12-15-04kay-indict.pdf (last visited Oct. 5, 2013), “instructed that the threat of ‘serious
314
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limited authority is premised on language in the legislative history of the FCPA stating
“that ‘true extortion situations [are not] covered by’ its provisions.”322
[W]hile the FCPA would apply to a situation in which a “payment [is] demanded
on the part of a government official as a price for gaining entry into a market or to
obtain a contract,” it would not apply to one in which payment is made to an official
“to keep an oil rig from being dynamited,” an example of “true extortion.” . . . [I]n
the former situation, the bribe payer cannot argue that he lacked the intent to
bribe the official because he made the “conscious decision” to pay the official. In
other words, in the first example, the payer could have turned his back and walked
away—in the latter example, he could not.323
“Mere economic coercion, however, does not amount to extortion.”324 “[A]n individual
who makes a payment under duress (i.e., upon threat of physical harm) will not be criminally liable under the FCPA, a bribe payer who claims payment was demanded as a price
for gaining market entry or obtaining a contract ‘cannot argue that he lacked the intent
to bribe the official because he made the ‘conscious decision’ to pay the official.’ While
the bribe payor in this situation ‘could have turned his back and walked away,’ in the oil
rig example, ‘he could not.’ ”325
8.4.6 Opinion Procedure
There is a procedure, known as the Foreign Corrupt Practices Act Opinion Procedure, by
which an issuer or a domestic concern can request an opinion of the Justice Department’s
enforcement intentions regarding proposed business conduct.326 The opinion procedure
provides a rebuttable presumption that the conduct that is the subject of the opinion does
not violate the anti-bribery provisions.327 An opinion binds only the Justice Department
economic loss’ could be considered in assessing whether a defendant had the requisite corrupt intent.” FCPA
Digest, supra note 28, at xii. The trial court did not require that there be a threat of harm or destruction of
property. However, no published opinion was issued in Kay with respect to this aspect of the instructions.
322
United States v. Kozeny, 582 F. Supp. 2d at 540 (citing S. Rep. No. 95-114, supra note 110).
323
Id. (citing S. Rep. No. 95-114, supra note 110). Despite the potential basis for arguing duress and true extortion, extraordinary care and caution must be exercised in relying upon either defense as a basis for making or
authorizing an improper inducement. Particularly in a situation where true extortion may appear to justify
what would otherwise be an improper inducement, it should, as a practical matter, never be relied upon as the
legal basis for proceeding with an improper inducement. The perception of what may be true extortion may be
quite different from the perspective of enforcement officials and the courts. In addition, unlike the law relative
to duress, the body of law relative to true extortion is limited and yet to be sufficiently developed to provide
much guidance.
324
FCPA Guidance, supra note 19, at 27 (emphasis in original).
325
Id. (citing United States v. Kozeny, 582 F.Supp. at 540, n. 31).
326
15 U.S.C. §§ 78dd-1(e), 78dd-2(f ) (2014); 28 C.F.R. §§ 80.1-.16 (2014).
327
28 C.F.R. § 80.10.
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and the parties to a request.328 It does not act as binding precedent with respect to anyone
else.329 Reliance can be placed only on a written opinion and not on oral statements by
Justice Department officials.330
The SEC does not have an equivalent procedure.331 However, the SEC has taken the
position that it will not take civil enforcement action under the anti-bribery provisions
against a party that has obtained a favorable opinion from the Justice Department.332
A favorable opinion also does not preclude action by the Justice Department or the SEC
relative to the accounting and record-keeping provisions or to any other statutory or regulatory provisions.333
The opinion request should focus only on well-defined issues involving prospective
conduct.334 Neither historical nor hypothetical conduct can be reviewed.335 Yet the party
making a request is not required to have entered into an agreement.336 Nor is there a need
for the entire transaction or activity in question to be prospective.337 However, the Justice
Department will opine only on those portions of the transaction or activity in question
that remain prospective.338
A request must “be specific and must be accompanied by all relevant and material
information bearing on the conduct” for which the opinion is requested.339 It should include the “circumstances of the prospective conduct, including background information,
complete copies of all operative documents, and the detailed statements of all collateral
or oral understandings.”340 The identities of the parties as well as the particulars of a proposed transaction must be disclosed.341
Disclosure must be full and entirely forthcoming once a party decides to make a request.342 Aside from impairing the likelihood of a favorable opinion, providing incomplete or inaccurate information can serve as an independent basis for prosecution.343 The
Justice Department may request supplemental information and in some instances may
seek certifications from other parties to the transaction.344 The Justice Department also
Id. §§ 80.5, 80.11.
Id. § 80.5.
330
Id. § 80.9.
331
FCPA Guidance, supra note 19, at 86 n. 398.
332
Exchange Act Release No. 34-18255, 4 Fed. Sec. L. Rep. (CCH) ¶ 26,629 (Nov. 12, 1981).
333
28 C.F.R. § 80.11 (2014).
334
Id. §§ 80.1, 80.3.
335
Id.
336
Id. § 80.3
337
Id.
338
Id.
339
Id. § 80.6.
340
Id.
341
Id.
342
Id.
343
See, e.g., 18 U.S.C. § 1001 (2014).
344
28 C.F.R. § 80.7 (2014).
328
329
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has the power to conduct “whatever independent investigation it believes appropriate” in
connection with the request.345
An opinion in response to a specific inquiry from an individual or entity is required
to be issued within 30 days of the request.346 But the 30 days does not begin to run
until the Justice Department has received all the information it requires.347 Requests for
an opinion can be withdrawn by requesting parties.348 However, the Justice Department
reserves the right to retain the documents and information submitted in conjunction with
a request.349
8.5 Sanctions

8.5.1 Criminal Sanctions
A criminal violation may result in a fine of $2 million per violation for an entity.350 An
individual can face up to five years in prison or a fine of $100,000, or both, per violation. Under the alternative sentencing provisions, the fines in most situations can be far
greater.351 A fine can be twice the gross gain or, if there is a pecuniary loss to an individual
or entity other than the defendant, the fine can be the greater of twice the gross gain or
twice the gross loss.
“Fines imposed on individuals may not be paid by their employer or principal.”352 Nor
may fines imposed on any officer, director, employee, stockholder or agent of an entity
that serves as an agent or stockholder of an individual or entity subject to the FCPA be
paid or reimbursed by its principal.353
A violation of the Travel Act where a crime of violence is not involved can result in
a term of imprisonment for an individual of five years.354 A fine can also be imposed on
an individual in addition to a term of imprisonment.355 Fines can also be imposed upon
entities.356

Id.
Id.
347
Id. §§ 80.7, 80.8. The Justice Department can render an opinion on an expedited basis. In those rare situations, a requestor must be extremely well prepared and in a position to provide all relevant information on a
timely basis.
348
Id. § 80.15.
349
Id.
350
15 U.S.C. §§ 78dd-2(g), 78dd-3(e), 78ff(c)(1)(A), (2)(A) (2014).
351
18 U.S.C. § 3571(d) (2014).
352
15 U.S.C. §§ 78dd-2(g)(3), 78dd-3(e)(3), 78ff(c)(3) (2014).
353
Id.
354
18 U.S.C. § 1952(a)(2)(A).
355
Id.
356
Id.
345
346
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8.5.1.1 Sentencing Guidelines
Regardless of the statutory provisions, an important consideration in terms of a likely
criminal penalty will be the U.S. Federal Sentencing Guidelines.357 A complex matrix is
established by the U.S. Federal Sentencing Guidelines for determining fines based upon
the culpability of the offender.358 Relevant factors in assessing culpability include the history of prior violations; the pecuniary gain obtained; and the steps taken by the offender
to prevent violations, including an effective compliance program.359
8.5.1.2 Compliance Programs
According to the FCPA Guidance issued by the Justice Department and SEC, an effective compliance program has the following “hallmarks”:360
8.5.1.2.1 Commitment from Senior Management and a Clearly Articulated
Policy against Corruption361
An effective compliance program requires senior management to have “clearly articulated [entity] standards, communicated them in unambiguous terms, adhered to them
scrupulously, and disseminated them throughout the organization.”362
8.5.1.2.2 Code of Conduct and Compliance Policies and Procedures363
Effective codes of conduct “are clear, concise, and accessible to all employees and to those
conducting business on the [entity’s] behalf.”364 It must be conveyed in the local language.365 In tailoring policies and procedures to circumstances associated with an entity
and the business it conducts, a compliance program should “outline responsibilities for
compliance within the [entity], detail proper internal controls, auditing practices, and
documentation policies, and set forth disciplinary procedures.”366

U.S.C.G. app. § 8A1.1 (2014).
In light of the U.S. Supreme Court’s decision in United States v. Booker, 543 U.S. 220 (2005), and its progeny,
the U.S. Federal Sentencing Guidelines are to be treated as advisory by federal courts in the United States. Yet,
even with the cessation of their mandatory status, the U.S. Federal Sentencing Guidelines, and the principles
associated with their provisions, continue to play a significant role in the sentencing process, especially with
respect to organizations.
359
U.S.C.G., app. § 8A1.2 (2014).
360
FCPA Guidance, supra note 19, at 57.
361
Id.
362
Id.
363
Id.
364
Id.
365
Id.
366
Id. at 58.
357
358
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8.5.1.2.3 Oversight, Autonomy, and Resources367
In addition to ensuring that there is “adequate staffing and resources,” one or more specific senior members of management should be designated and assigned responsibility
of overseeing and implementing a compliance program.368 The senior executive should
have “adequate autonomy from management, and sufficient resources to ensure that the
[entity’s] compliance program is implemented effectively.”369 “Adequate autonomy generally includes direct access to an organization’s governing authority, such as the board of
directors and committees of the board of directors.”370
8.5.1.2.4 Risk Assessment371
Depending upon the degree to which particular facts and circumstances may increase risks,
compliance procedures, such as due diligence, internal audits, and other appropriate measures, should be correspondingly adjusted to address the heightened risk.372
8.5.1.2.5 Training and Continuing Advice373
In a “manner appropriate of the targeted audience,” pertinent policies and procedures need to
be communicated throughout an entity, including to agents, partners, or collaborating entities, whether through training or certifications or other appropriate measures.374 Measures
also must be implemented to ensure that timely advice can be provided to facilitate compliance with an entity’s policies.375
8.5.1.2.6 Incentives and Disciplinary Measures376
An entity’s compliance program must be applied throughout the entity.377 No one should be
exempted from its application.378 Disciplinary procedures must be clear and applied consis
tently and promptly.379 Incentives for compliance should be encouraged.380
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Id.
369
Id.
370
Id.
371
Id.
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Id. at 58–59.
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Id. at 59.
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Id.
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Id.
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Id.
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Id. at 59–60.
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8.5.1.2.7 Third-Party Due Diligence and Payments381
As part of its “risk-based” due diligence, the qualifications and associations of third parties must be understood as well as the business rationale for using the third party.382
Compliance obligations should be disclosed and commitments obtained from the third
parties.383 Follow-up steps should ensure that the business reasons for using the third
party are supported by the terms of any agreements, by the timing and manner in which
payments are made, and by there being verification of the work performed.384 Third-party
relationships should be monitored on an ongoing basis.385
8.5.1.2.8 Confidential Reporting and Internal Investigation386
A compliance program should include a mechanism for suspected misconduct to be
reported on a confidential basis.387 Policies should also be implemented to ensure that
381
382

Id. at 60.
Id. “As part of an effective compliance program, a company should have clear and easily accessible guidelines
and processes in place for gift-giving by the company’s directors, officers, employees, and agents.” Id. at 16.
“Proper due diligence and controls are critical for charitable giving. In general, the adequacy of measures taken
to prevent misuse of charitable donations will depend on a risk-based analysis and the specific facts at hand.”
Id. at 19. “In Opinion Procedure Release No. 10-02, . . . a Eurasian-based subsidiary of a U.S. non-governmental
organization was asked by an agency of a foreign government to make a grant to a local microfinance institution (MFI) as a prerequisite to the subsidiary’s transformation to bank status. The subsidiary proposed contributing $1.42 million to a local MFI to satisfy the request. The subsidiary undertook an extensive, three-stage
due diligence process to select the proposed grant, including ongoing monitoring and auditing, earmarking
funds for capacity building, prohibiting compensation of board members, and implementing anti-corruption
compliance provisions, [the Justice Department] explained that it would not take any enforcement action
because the company’s due diligence and the controls it planned to put in place sufficed to prevent an FCPA
violation.” Id. at 19 (citing FCPA Review, 10-02 Op. Dep’t of Justice ( July 16, 2010)), available at http://www.
justice.gov/criminal/fraud/fcpa/opinion/2010/1002.pdf (last visited Sept. 28, 2013).
In other opinion releases, the Justice Department approved a “grant or donation,” id., based on due diligence measures and controls such as:
• certifications by the recipient regarding compliance with the FCPA, [FCPA Review, 95-01 Op. Dep’t
of Justice, supra note 298];
• due diligence to confirm that none of the recipient’s officers were affiliated with the foreign government at issues, [id.];
• a requirement that the recipient provide audited financial statements, [id.];
• a written agreement with the recipient restricting the use of funds, [FCPA Review, 97-02 Op. Dep’t
of Justice, supra note 298];
• steps to ensure that the funds were transferred to a valid bank account[, FCPA Review, 06-01
Op. Dep’t Justice (Oct. 16, 2006), available at http://www.justice.gov/criminal/fraud/fcpa/
opinion/2006/0601.pdf (last visited Sept. 28, 2013)];
• confirmation that the charity’s commitments were met before funds were disbursed, [id.]; and
• on-going monitoring of the efficacy of the program, [id.].

FCPA Guidance, supra note 19, at 19 (citations included within foregoing quotation).
Id. at 60–61.
384
Id. at 60.
385
Id.
386
Id. at 61.
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Id.
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no one making a confidential disclosure fears retaliation.388 Adequate resources should
be provided so that allegations can be properly investigated and appropriate measures
taken.389
8.5.1.2.9 Continuous Improvement: Periodic Testing and Review390
A compliance program must be regularly tested and reviewed to identify weaknesses,
to adjust to changing circumstances and risks, and to develop ways of improving its efficiency and effectiveness.391
8.5.1.2.10 Mergers and Acquisitions: Pre-Acquisition Due Diligence and
Post-Acquisition Integration392
To avoid legal and business risks, compliance requires that due diligence be performed as
part of mergers and acquisitions.393 The acquired entity should be fully integrated in the
internal controls and compliance program of the acquiring entity.394 This would extend
to all aspects of compliance, such as evaluating and monitoring third parties, training
employees, and expanding audits to the new additions.395
8.5.1.3 Deferred Prosecution and Non-Prosecution Agreements
Increasingly, when entities are subject to criminal prosecution, cases are resolved through
deferred prosecution or non-prosecution agreements.396 A deferred prosecution agreement (“DPA”) is filed with the court where the charges are filed.397 A non-prosecution
agreement (“NPA”) does not entail the filing of formal charges.398 Instead, the agreement

Id.
Id.
390
Id. at 61.
391
Id. at 61–62.
392
Id. at 62.
393
Id.
394
Id.
395
Id.
396
FCPA Guidance, supra 19, at 74–75. See, e.g., Deferred Prosecution Agreement, United States v. Parker
Drilling Co., No. 13-cr-176 (E.D.Va. 2013), available at http://www.justice.gov/criminal/fraud/fcpa/cases/
parker-drilling-company/2013-04-16-parkerdrillingdpa.pdf (last visited Oct. 6, 2013); Deferred Prosecution
Agreement, United States v. Tidewater Marine Int’l, Inc., 10-cr-770 (S.D. Tex. 2010), available at http://www.
justice.gov/criminal/fraud/fcpa/cases/tidewater-intl/11-04-10tidewater-dpa.pdf (last visited Oct. 6, 2013);
Deferred Prosecution Agreement, United States v. Monsanto Co., 05-cr-008 (D.D.C. Jan. 6, 2009), available at http://www.justice.gov/criminal/fraud/fcpa/cases/monsanto-co/01-06-05monsanto-agree.pdf (last
visited Oct. 6, 2013); See Non-Pros. Agreement, In re RAE Sys. Inc., supra note 210; Non-Pros. Agreement,
In re Noble Corp., supra note 314; Non-Pros. Agreement, In re UTStarcom Inc., supra note 211; Non-Pros.
Agreement, In re Lucent Technologies, supra note 211.
397
U.S. Dep’t of Justice, Criminal Resource Manual (“CRM”), § 9-163, n. 2 (2013).
398
Id.
388
389
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is maintained by the parties and not filed with the court.399 DPAs and NPAs represent
a “middle ground” between the Justice Department declining prosecution and bringing
charges against an entity.400
The Justice Department takes the position that particularly where the “collateral consequences of an [entity’s] conviction for innocent third parties would be significant, it
may be appropriate to consider a DPA or a NPA with conditions designed, among other
things, to promote compliance with applicable law and to prevent recidivism.”401 The
conditions associated with DPAs and NPAs can be expected to be onerous and costly for
an entity. Yet the advantages of each almost always outweigh the disadvantages.
By entering into a DPA or a NPA, an entity limits its exposure and brings to an end the
disruptions and uncertainties associated with an investigation. In addition, by entering
into a DPA or a NPA, an entity enhances its ability to reach a global resolution that may
avoid debarment and other adverse consequences associated with entering a plea or being
subjected to drawn-out criminal proceedings.402 “[An entity’s] successful completion of a
[DPA] is not treated as a criminal conviction.”403
“[A DPA or a NPA] can help restore the integrity of [an entity’s] operations and
conduct, while preserving the [ Justice Department’s] ability to prosecute a recalcitrant
[entity] that materially breaches the agreement.”404 For the Justice Department, these
agreements save governmental resources and facilitate “prompt restitution for victims”
without entirely foreclosing an ability to bring charges.405 In most instances, a failure to
abide by a DPA or a NPA allows the Justice Department, in its sole discretion, to file
charges against the entity.406 By entering into the agreement, an entity, in effect, admits to
the underlying facts. Typically, an entity admits to a statement of facts that is part of the
agreement and agrees not to dispute or contradict the statement of facts.407 As a result, the
Justice Department does not have to go to trial to prove the charges at a later point in time.
8.5.1.4 Monitors
Many DPAs and NPAs require an independent monitor to be retained.408 A monitor’s
primary responsibility is to assess and monitor a corporation’s compliance with the terms
Id.
U.S. Dep’t of Justice, U.S. Attorneys’ Manual (“USAM”), § 9-28.200, pt. B (2013).
401
Id. § 9-28.1000.
402
Cf. id.
403
FCPA Guidance, supra note 19, at 74.
404
USAM, supra note 400, § 9-28.1000.
405
Id.
406
In United States v. Aibel Group Ltd., Plea Agreement, ¶ 20, United States v. Aibel Group Ltd., supra note 22, a
DPA was withdrawn by the Justice Department for the entity’s failure to abide by the terms of the DPA.
407
FCPA Guidance, supra note 19, at 74–75.
408
The Justice Department takes the position that “[a]monitor should only be used where appropriate given
the facts and circumstances of a particular matter.” CRM, supra note 397, § 9-163. Although the Office of the
Deputy Attorney at the Justice Department must ultimately approve whoever is selected as a monitor, the
role of the Justice Department and the entity in making the selection may vary. Id. § 9-163, Principle 1. The
399
400
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of the deferred prosecution or non-prosecution agreement.409 It is not to further “punitive goals.”410 A monitor’s duties are to be no broader than necessary and should be tailored to the particular situation.411
DPAs and NPAs are designed to reduce the recurrence of the conduct that served
as the basis for the action taken by the Justice Department.412 Although learning about
and understanding past misconduct may be required,413 “[a]monitor’s primary role is
to evaluate whether [an entity] has both adopted and effectively implemented ethics
and compliance programs to address and reduce the risk of recurrence of the [entity’s]
misconduct.”414 Effective implementation is as important as the design and scope of a
compliance program.415 Without effective implementation, a well-designed compliance
program is virtually meaningless.416
A monitor must be “a highly qualified and respected person or entity based on suitability for the assignment and all of the circumstances.”417 A monitor is an independent
third party, not an employee or agent of the [entity] or the [ Justice Department].”418
A monitor generally works closely with the entity. Yet the monitor must have “discretion to communicate with the [ Justice Department].”419 An “open dialogue” is expected
between and among the entity, the Justice Department, and the monitor.420 If an entity
“chooses not to adopt” a monitor’s recommendations, either the monitor or entity, or
both, should advise the Justice Department of the decision along with the basis for the
decision.421 The basis for an entity’s decision may be considered by the Justice Department
in determining whether the entity has fulfilled its obligations.422
pertinent component of the Justice Department where the case originated, such as a division of the Justice
Department or a United States Attorney’s office, plays a critical role in the selection process. Id., § 9-163,
Principle 1, Comment. Otherwise, no one method exists for identifying a monitor to be considered for selection. Id. The selection process is generally designed to select a monitor mutually acceptable to the Justice
Department and the entity. Id.
409
Id. § 9-163.
410
Id.
411
Id.
412
Id. § 9-163, Principle 3, Comment.
413
Id. § 9-163, Principle 4. Yet this does not include investigating historical misconduct. Id.
414
Id. § 9-163, Principle 3.
415
Cf. id. § 9-163, Principle 3, Comment.
416
Cf. id.
417
Id. § 9-163, Principle 1. A compliance monitor can be someone who is not a lawyer or a U.S. national. In
the resolution reached in United States v. Siemens Aktiengesellschaft, supra note 52, a former German Finance
Minister was selected as the compliance monitor to evaluate and report on the company’s progress in implementing and operating its new compliance programs. Siemens AG, Press Release, Siemens AG Reaches a
Resolution with German and U.S. Authorities (Dec. 15, 2008), available at http://w1.siemens.com/press/
pool/de/pressemitteilungen/corporate_communication/AXX20081219e.pdf (last visited Oct. 6, 2013).
418
CRM, supra note 397, § 9-163, Principle 2.
419
Id. § 9-163, Principle 5, Comment.
420
Id. § 9-163, Principle 7, Comment.
421
Id. § 9-163, Principle 6.
422
Id.
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An agreement’s duration should be tailored to adequately address the misconduct and
to design and implement the remedial measures.423 Typically, an agreement should provide
for the extension of a monitor’s term at the discretion of the monitor.424 Similarly, provision for early termination should be included when an entity can demonstrate a change
of circumstances that would no longer justify the need for a monitor.425 The agreement
should identify types of previously undisclosed conduct or new conduct that the monitor
is required to report.426 The agreement should also provide whether the monitor has discretion to report other misconduct to the Justice Department or to the entity, or both.427
8.5.1.5 Criminal Penalties for Retaliation or Obstructing an Investigation
It is a criminal offense for an individual or entity to knowingly retaliate against any person
for providing information relating to the commission or possible commission of a federal
offense.428 “Retaliation” under the statute can consist of “interfering with the lawful employment or livelihood” of the informant.429 An individual could be subject to a term of
imprisonment of 10 years.430
Of added significance is the provision making the application of the retaliation statute
expressly extraterritorial.431 With there also being a specific provision for a conspiracy to
violate the statute,432 severe criminal sanctions may be imposed on an individual or entity
for taking action against a whistle-blower or anyone seeking to cooperate with a federal
investigation. The fact that the individual furnishing the information is located in a foreign setting is not an impediment to prosecution.
In addition, criminal sanctions can be imposed for the destruction, alteration, or falsification of records to impede a federal investigation or in anticipation of an investigation
and for the destruction of audit records in violation of rules and regulations promulgated
by the SEC.433
8.5.2 Additional Civil or Administrative Sanctions
8.5.2.1 Civil Sanctions
The Justice Department may pursue civil actions for anti-bribery violations by domestic
concerns, as well as their officers, directors, employees, agents, or stockholders, and foreign
Id. § 9-163, Principle 8.
Id. § 9-163, Principle 9.
425
Id.
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Id. § 9-163, Principle 7.
427
Id.
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18 U.S.C. § 1513(e) (2014).
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Id.
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Id. § 1513(e).
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Id. § 1513(d) (“There is extraterritorial Federal jurisdiction over an offense under this section”).
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Id. § 1513(f ).
433
Id. §§ 1519, 1520.
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nationals and companies for violations while in the United States. Injunctive relief may
also be sought by the Justice Department.434 Violations of the anti-bribery provisions are
also subject to the standard SEC enforcement consequences including injunctions, civil
penalty actions involving substantial fines, and administrative proceedings.435
For violations of the anti-bribery provisions, entities are subject to a civil penalty of up
to $16,000 per violation.436 Individuals, including officers, directors, stockholders, and
agents of entities, are similarly subject to a civil penalty of up to $16,000 per violation,437
which may not be paid by their employer or principal.438
8.5.2.2 Deferred Prosecution and Non-Prosecution Agreements
Like DPAs and NPAs in a criminal context, each are also permitted in a civil context.439
This includes the resolution of enforcement matters with the SEC. The same basic
principles apply.
In the context of the resolution of an enforcement matter with the SEC, a DPA is
a written agreement between the SEC and an individual or entity in which the SEC
agrees to forgo an enforcement action against the individual or entity, who agrees to
“among other things: (1) cooperate truthfully and fully in SEC’s investigation and related enforcement actions; (2) enter into a long-term tolling agreement; (3) comply with
express prohibitions and/or undertakings during a period of deferred prosecution; and
(4) under certain circumstances, agree either to admit or not to contest underlying facts
that [the] SEC could assert to establish a violation of the federal securities laws.”440 If the

See, e.g., United States v. KPMG Siddharta Siddharta & Harsono, No. 01-cv-3105 (S.D. Tex. 2001); United
States v. Metcalf & Eddy, supra note 252; Final Judgment of Permanent Injunction, United States v. Eagle
Bus Manufacturing, Inc., No. 91-cv-171 (S.D. Tex. 1991) http://www.justice.gov/criminal/fraud/fcpa/cases/
eagle-bus/eagle-bus-final-judgement.pdf (last visited on Oct. 6, 2013); United States v. Carver, No. 79-cv-1768
(S.D. Fla. 1979); United States v. Kenny, No. 79-cv-2038 (D.D.C. 1979).
435
15 U.S.C. §§ 78u, 78u-3 (2014). In many situations, disgorgement may also be sought. Id. §§ 78u-2, 78u-3. See,
e.g., Complaint, SEC v. RAE Sys. Inc., supra note 210; Complaint, SEC v. Daimler AG, supra note 52.
436
15 U.S.C. §§ 78dd-2(g)(1)(B), 78dd-3(e)(1)(B), 78ff(c)(1)(B)(2014); see also 17 C.F.R. § 201.1004 (2014).
437
15 U.S.C. §§ 78dd-2(g)(2)(B), 78dd-3(e)(2)(B), 78ff(c)(2)(B)(2014); see also 17 C.F.R. § 201.1004 (2014).
438
15 U.S.C. §§ 78dd-2(g)(3)(B), 78dd-3(e)(3)(B), 78ff(c)(3)(B) (2014).
439
FCPA Guidance, supra note 19, at 74–77.
440
U.S. Sec. & Exch. Comm’n, Enforcement Manual (“SEC Enforcement Manual”), § 6.2.3. (Mar. 9,
2012), available at http://www.sec-gov/divisions/enforce/enforcementmanual.pdf (last visited Jan. 11, 2014).
See Deferred Prosecution Agreement, In the Matter of Tenaris, S.A. (May 17, 2011), available at http://www.
sec.gov/news/press/2011/2011-112-dpa.pdf (last visited Sept. 17, 2013); see also U.S. Sec. & Exch. Comm’n,
Press Release, Tenaris to Pay $5.4 Million in SEC’s First-Ever Deferred Prosecution Agreement (May 17, 2011),
available at http://www.sec.gov/news/press/2011/2011-112.htm (last visited Sept. 17, 2013). Tenaris, S.A., a
global manufacturer of steel pipe products, was alleged to have violated the FCPA by bribing Uzbekistan
government officials during a bidding process to supply pipelines for transporting oil and natural gas. Id.
The company discovered the misconduct during a worldwide review of its operations and brought it to the
government’s attention. Id. In addition to self-reporting, the company conducted a thorough internal investigation; provided complete, “real-time cooperation” with the SEC and Justice Department; and “undertook
434
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terms of the agreement are violated, the SEC may take enforcement action for the “original misconduct as well as any additional misconduct.”441
A NPA is also available as part of a resolution by the SEC.442 A NPA is a written agreement between the SEC and a cooperating individual or entity whereby the SEC agrees
not to pursue an enforcement action if the individual or entity fully cooperates with the
SEC and, among other things, complies with other terms and condition.443 The SEC
always retains the ability to take enforcement action if the terms of the agreement are
violated.444
8.5.2.3 Monitors and Independent Compliance Consultants
No different than in a criminal context, an entity “may similarly be required to retain an
independent compliance consultant or monitor to provide an independent, third-party
review of the company’s internal controls.”445 The role of a monitor in terms of a resolution with the SEC is essentially the same as that associated with a monitor for a resolution with the Justice Department.
Among the other remedies that may be imposed by the SEC as part of a resolution is
the requirement that an entity retain an independent compliance consultant (“ICC”)
to review and evaluate an entity’s policies and procedures relating to its internal controls, record-keeping, and financial reporting in terms of complying with the anti-bribery
and accounting and record-keeping provisions of the FCPA.446 The ICC “recommends
improvements, to the extent necessary, which the [entity] must adopt.”447 The entity must

extensive remediation, including enhanced anti-corruption procedures and training.” U.S. Dep’t of Justice,
Press Release, Tenaris S.A. Agrees to Pay $3.5 Million Criminal Penalty to Resolve Violations of the Foreign
Corrupt Practices Act (May 17, 2012), available at http://www.justice.gov/opa/pr/2011/May/11-crm-629.
html (last visited Oct. 6, 2013). Under the terms of the DPA, Tenaris paid $5.4 million in disgorgement and
prejudgment interest. Tenaris to Pay $5.4 Million in SEC’s First-Ever Deferred Prosecution Agreement, supra.
The company also paid a $3.5 million monetary penalty to resolve a criminal investigation by the Justice
Department through a NPA. Tenaris S.A. Agrees to Pay $3.5 Million Criminal Penalty to Resolve Violations of
the Foreign Corrupt Practices Act, supra.
441
SEC Enforcement Manual, supra note 440, § 6.2.3.
442
Id. § 6.2.4.
443
Id. “[F]or individuals who have previously violated the federal securities laws,” NPAs will generally not be
available. Id.
444
Id.
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FCPA Guidance, supra note 19, at 72. “When both [the Justice Department] and SEC require a company to
retain a monitor, the two agencies have been able to coordinate their requirements so that the company can
retain one monitor to fulfill both sets of requirements.” Id.
446
Not unlike compliance monitors associated with Justice Department DPAs and NPAs, independent compliance monitors have also been ordered as part of settlements with the SEC, especially when the settlement
is in conjunction with a DPA or NPA of the Justice Department requiring an independent compliance
monitor. See, e.g., SEC Litig. Release No. 20,319 (Oct. 1, 2007), available at http://www.sec.gov/litigation/
litreleases/2007/lr20319.htm (last visited Sept. 17, 2013).
447
FCPA Guidance, supra note 19, at 72.
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bear the full cost of the ICC’s fees and expenses, including for those persons engaged to
assist the ICC, at their reasonable and customary rates. Placing predetermined limits on
fees and expenses is generally prohibited.
8.5.2.4 Administrative Sanctions
A violation of the FCPA may also subject an individual or entity to other administrative
consequences, including suspension or debarment from contracting with the U.S. government, the suspension or revocation of certain export privileges, and debarment in
other settings.448
8.5.2.4.1 Suspension or Debarment
An entity that is found to be in violation of the FCPA’s anti-bribery provisions, or the
record-keeping provisions, whether by conviction or the entry of a civil judgment, can be
subject to debarment from contracting with the U.S. government and from seeking various
forms of governmental assistance.449 A suspension or debarment extends to all of the units
of an entity.450 Under some circumstances, suspension of the right to do business with the
U.S. government can take place even before any charges are brought.451 Misconduct on
the part of an officer, director, employee, stockholder, or any other individual associated
with an entity may be imputed to an entity for purposes of a debarment.452 Similarly,

Of particular significance is the European Union Public Procurement Directive. Directive 2004/18 of the
European Parliament and of the Council of 31 March 2004 on the Coordination of Procedures for the Award
of Public Works Contracts, Public Supply Contracts and Public Services Contracts, 2001 O.J. (L 134). Among
its provisions is the requirement that “any candidate or tenderer” be “excluded from participation in a public
contract” for being the subject of conviction by final judgment of crimes involving corruption, participation
in a criminal organization, or money laundering. Id. art. 45, ¶ 1. A conviction for a violation of anti-bribery
prohibitions may hold the prospect of excluding an individual or entity from participating in public procurements in EU member countries.
The collateral consequences can also be expected to extend to multilateral development banks. Stuart
H. Deming, Foreign Corrupt Practices Act, supra note 101, at 347–54 (endnotes omitted). Each has
the ability to debar individuals and entities for corrupt practices. Id. Under a cross-debarment agreement,
debarment by one multilateral development bank will lead to debarment by all of the multilateral development banks. The World Bank Group, Cross-Debarment Accord Steps Up Fight against Corruption (Apr. 9,
2010), http://go.worldbank.org/B699B73Q00 (last visited Jan. 12, 2014).
449
48 C.F.R. § 9.406-2 (2014). “Each federal department and agency determines the eligibility of contractors
with whom it deals.” FCPA Guidance, supra note 19, at 70. “However, if one department or agency debars
or suspends a contractor, the debarment or suspension applies to the entire executive branch of the federal
government, unless a department or agency shows compelling reasons not to debar or suspend the contractor.”
Id. (citing Executive Order No. 12,549, 51 Fed. Reg. 6,370 (Feb 18, 1986); Exec. Order No. 12,689, 54 Fed. Reg.
34131 (Aug. 18, 1989)).
450
48 C.F.R. §§ 9.406-1(b), 9.407-1(c) (2014).
451
Id. § 9.407-1(b)(1). A suspension may be imposed on the “basis of adequate evidence.” Id.
452
Id. § 9.406-5(a).
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misconduct on the part of a partner to a joint venture or other joint arrangement may be
imputed.453
Suspension or disbarment as a result of a violation of the anti-bribery provisions of
the FCPA or the anti-bribery legislation of another country is not limited to a specific
program or agency or a particular country. The suspension or debarment applies to all
government contracting.454 Some agencies, such as the Overseas Private Investment
Corporation and the Commodity Credit Corporation, have disbarment provisions tied
specifically to the FCPA.455
8.5.2.4.2 Loss of Export Privileges
Individuals and entities can lose export privileges for violating the FCPA. The Arms
Export Control Act (“AECA”),456 in conjunction with its implementing regulations, and
the International Traffic in Arms Regulations (“ITAR”),457 provide for the suspension,
revocation, amendment, or denial of an arms export license if an individual or entity has
been indicted or convicted for violating the FCPA.458 One of the factors considered in
disapproving an application is whether there is reasonable cause to believe that an applicant for a license has violated or conspired to violate the FCPA.459
8.6 Money Laundering

In the United States, money laundering is generally viewed as the “ ‘process by which
one conceals the existence, illegal source, or illegal application of income, and then

Id. § 9.406-5(c).
Id.§§ 9.406-1(b), 9.407-1(d).
455
E.g., 7 C.F.R. § 1493.270 (2014).
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22 U.S.C. § 2751, et seq. (2014).
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22 C.F.R. § 120, et seq. (2014).
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22 C.F.R. §§ 126.7(a)(3),(4), 120.27(a)(6). They identify the factors to consider when determining whether to
grant, deny, or return license applications. See 22 C.F.R. § 120.1(a).
459
22 U.S.C. § 2778(g)(1)(A)(vi), (g)(3)(B) (2014). In United States v. BAE Systems plc, BAE pled guilty to conspiring to defraud the United States by making false statements about its FCPA compliance program and to
violating the AECA and ITAR. Criminal Information and Plea Agreement, United States v. BAE Sys. plc, No.
10-cr-35 (D.D.C. Mar. 1, 2010), ECF Nos. 1, 8, available at http://www.justice.gov/criminal/fraud/fcpa/cases/
bae-system/02-01-10baesystems-info.pdf (last visited Oct. 6, 2013) and http://www.justice.gov/criminal/
fraud/fcpa/cases/bae-system/03-01-10baesystems-plea-agree.pdf (last visited Oct. 6, 2013). BAE also entered
into a civil settlement for AECA and ITAR violations, including ITAR violations for failing to report fees or
commissions associated with defense transactions and failing to maintain records involving ITAR-controlled
transactions. Consent Agreement between BAE Sys. plc and Defense Trade Controls at 17–20, Bureau of
Political-Military Affairs, U.S. Dept. of State (May 16, 2011), available at http://www.pmddtc.state.gov/compliance/consent_agreements/pdf/BAES_CA.pdf (last visited Oct. 6, 2013); Proposed Charging Letter, In re
Investigation of BAE Systems plc Regarding Violations of the Arms Export Control Act and the International
Traffic in Arms Regulations, U.S. Dept. of State (May 2011), available at http://www.pmddtc.state.gov/
compliance/consent_agreements/pdf/BAES_PCL.pdf (last visited Oct. 6, 2013).
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disguises that income to make it appear legitimate.’ In other words, laundering involves
the hiding of the paper trail that connects income or money with a person in order for
such person to evade the payment of taxes, avoid prosecution, or obviate any forfeiture of
his illegal . . . income or assets.”460
8.6.1 Principal Money Laundering Offenses
The principle money laundering statute, 18 U.S.C. § 1956,461 prohibits four kinds of
money “laundering—promotional, concealment, structuring, and tax evasion—
committed or attempted under one or more of three jurisdictional conditions (i.e.,
laundering involving certain financial transactions, laundering involving international
transfers, and stings).”462 The key provision prohibits financial transactions involving the
proceeds of certain crimes, known as “predicate offenses.”463 A violation of the FCPA is
considered a predicate offense.464 A violation of the key provision occurs when a person
engages or attempts to engage in a transaction involving the proceeds of a predicate
offense with an attempt to promote a predicate offense, conceal proceeds of a predicate
offense, avoid currency reporting requirements, or evade taxes.465
A money laundering violation may occur where there is international transportation
or transmission, or an attempt to do so, of funds with an intent to promote a predicate
offense,466 with knowledge that the purpose is to conceal the laundering of funds known
to be the proceeds of a predicate offense,467 or with knowledge that the purpose is to
avoid reporting requirements with the knowledge that the funds are the proceeds of a
predicate offense.468
Another important provision of the money laundering statute involves undercover
“sting” investigations.469 It prohibits financial transactions, or attempted financial transactions, that a person believes involve the proceeds of a predicate offense and are intended
United States v. Aversa, 984 F.2d 493, 504 (1st Cir. 1993) (en banc) (quoting H.R. Rep. No. 99-746, at 16
(1986)).
461
18 U.S.C. § 1956 (2014).
462
Charles Doyle, Congressional Research Service, RL 33315, Money Laundering: An
Overview of 18 U.S.C. 1956 and Related Federal Criminal Law 2 (2012).
463
Id.
464
18 U.S.C. § 1956(c)(7)(d) (2014). It is also a predicate offense where the financial transaction occurs “in whole
or in part in the United States” and involves “an offense against a foreign nation involving . . . [the] bribery of a
public official, or the misappropriation, theft, or embezzlement of public funds by or for the benefit of a public
official.” Id. § 1956(c)(7)(B)(iv).
465
Id. § 1956(a)(1).
466
Id. § 1956(a)(2)(A). The funds are defined as “ ‘monetary instruments’ [and] defined broadly to include cash,
checks, securities, and the like.” Charles Doyle, Money Laundering. supra note 462, at 9 (citing 18
U.S.C. 1956(c)(5) (2012)).
467
18 U.S.C. § 1956(a)(2)(B)(i) (2014).
468
Id. § 1956(a)(2)(B)(ii).
469
Id.
460
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to promote a predicate offense,470 conceal the source or ownership of the proceeds,471
or avoid reporting requirements.472 The sting offense is intended “to cover situations in
which law enforcement officials acting undercover have duped the offender into believing the agent is using the proceeds from a criminal source to promote a predicate offense
when in fact he is not.”473
“ ‘[K]nowing that the property involved in a financial transaction represents the proceeds of some form of unlawful activity’ means that the person knew the property involved in the transaction represented proceeds from some form, though not necessarily
which form, of activity that constitutes a felony under State, Federal, or foreign law, regardless of whether or not such activity is [a predicate offense].”474 “Proceeds” in a transaction
may consist of “any property derived from or obtained or retained, directly or indirectly,
through some form of unlawful activity, including the gross receipts of such activity.”475
The other primary money laundering statute, 18 U.S.C. § 1957, relates to engaging in
a monetary transaction in property derived from a specified unlawful activity. Unlike
the principal money laundering statute, 18 U.S.C. § 1956, where there is a requirement
of some “proof of specific intent or purpose for the money laundering transaction, 1957
requires no such evidence but rather that the transaction exceeded $10,000.”476
A violation occurs when a person knowingly engages in a monetary transaction involving property worth more than $10,000 while knowing that the property is derived from a
predicate offense.477 Nor is proof required that the defendant intended to promote illegal
activity or conceal tainted money.478
8.6.2 Forfeiture
Money laundering civil forfeiture provisions “provide broad authority for the forfeiture
of property ‘involved in,’ derived from, or facilitating most federally prosecuted crimes.

Id. § 1956(a)(3)(A).
Id. § 1956(a)(3)(B).
472
Id. § 1956(a)(3)(C).
473
Charles Doyle, Money Laundering supra note 462, at 10.
474
18 U.S.C. § 1956(c)(1) (2014).
475
Id. § 1956(c)(9). The property may be “tangible or intangible (e.g., cash or debt), things of value, or things with
no intrinsic value (e.g., checks written on depleted accounts).” Charles Doyle, Money Laundering,
supra note 462, at 4 (citing United States v. Akintonbi, 159 F.3d 401, 403 (9th Cir. 1998)).
476
B. Frederic Williams, Jr. & Frank D. Whitney, Federal Money Laundering: Crimes and
Forfeitures at 201 (1999).
477
Id. at 201–02.
478
See United States v. Rutgard, 116 F.3d 1270, 1291 (9th Cir. 1997) (“The description of the crime [under section 1957] does not speak to the attempt to cleanse dirty money by putting it in a clean form and so disguising
it. This statute applies to the most open, above-board transaction”); United States v. Gabriele, 63 F.3d 61, 65
(1st Cir. 1995) (“Section 1957 is but another in a substantial line of federal criminal statutes whose only mens
rea requirement is knowledge of the prior criminal conduct that tainted the property involved in the proscribed activity”).
470
471
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The civil forfeiture provisions apply whether or not a single individual is ever criminally
prosecuted.”479 The government’s burden of proof is only probable cause.480 The burden
of proof then shifts to the property owner to prove that the property was not involved in
the offense or that the owner was innocent.481
Any real or personal property constituting or derived from proceeds traceable to a violation of the FCPA, or a conspiracy to violate the FCPA, can be forfeited.482 The Civil
Asset Forfeiture Reform Act of 2000 (“CAFRA”) expanded the list of civil forfeiture
predicates to include each offense listed as a specified unlawful activity in the Money
Laundering Control Act (“MLCA”).483 The FCPA is listed as specified unlawful activity
in the MLCA.484 CAFRA further provides for criminal forfeiture for all offenses for
which civil forfeiture is authorized.485
8.7 Tax Deductibility

“[D]eductions are not allowed for any payment made, directly or indirectly, to an official
or employee of any government, or of any agency or instrumentality of any government,
if the payment constitutes an illegal bribe or kickback or, if the payment is to an official
or employee of a foreign government, the payment is unlawful under the [FCPA].”486
“[L]awfulness, or unlawfulness of the payment under the laws of the foreign country is
immaterial” under the U.S. tax code.”487
8.8 Accounting and Record-Keeping

The FCPA placed new and significant obligations on issuers to maintain records that
accurately reflect transactions and dispositions of assets and to maintain systems of internal accounting controls. Known as the “accounting and record-keeping” provisions, these
provisions constitute the second and less well-known mechanism to deter improper
inducements to foreign public officials. But they constitute a more potent mechanism
with implications far greater than simply deterring these improper inducements.488
B. Frederic Williams, Jr. & Frank D.Whitney, Federal Money Laundering supra note 476, at 16.
Id.
481
Id.
482
18 U.S.C. § 981(a)(1)(C).
483
See id.
484
Id. § 1956(c)(7).
485
Id. § 2461(c).
486
26 U.S.C. § 162(c)(1).
487
26 C.F.R. § 1.162-18(a) (2014). In 1958, the Internal Revenue Code was amended to prohibit the deductibility of
bribes paid to foreign officials. United States v. Rexach, 482 F.2d 10, 20 (1st Cir.), cert. denied, 414 U.S. 1039 (1973).
488
“Congress recognized at the time of the FCPA’s consideration that the accounting provisions would have
an effect extending beyond ‘questionable payments’ made in connection with foreign business.” Deming on
FCPA Record-Keeping Provisions, supra note 54, at 469.
479
480
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Unlike the anti-bribery provisions, the accounting and record-keeping provisions
are not limited to the making of improper inducements to foreign public officials. The
accounting and record-keeping provisions “have a much broader reach.”489 They “apply to
all aspects of an issuer’s practices relating to the preparation of the financial statements
of an entity subject to their terms.”490 The accounting and record-keeping provisions
directly affect the worldwide operations of all issuers, including their majority-owned
foreign subsidiaries and their officers, directors, employees, stockholders, and agents acting on behalf of an issuer.491 They also directly affect domestic practices, including practices wholly unrelated to the making of improper inducements in foreign settings.
8.8.1 Scope and Jurisdiction
The scope of the FCPA’s accounting and record-keeping provisions is more limited than
that of the anti-bribery provisions. Specifically, the accounting and record-keeping provisions apply only to issuers of securities.492
8.8.1.1 Subsidiaries
Unlike the anti-bribery provisions, the accounting and record-keeping provisions apply
directly to the operations of majority-owned foreign subsidiaries of an issuer. In particular, the accounting and record-keeping provisions apply to the “consolidated subsidiaries and affiliates” of an issuer.493 “An issuer’s responsibility thus extends to ensuring that
subsidiaries or affiliates under its control, including foreign subsidiaries or affiliates under
its control, including foreign subsidiaries and joint venture partners, comply with the
accounting [and record-keeping] provisions.”494
489
490

2 Thomas Lee Lazen, Law of Securities 348 (5th ed. 2005).
Deming on FCPA Record-Keeping Provisions, supra note 54, at 468.
Although one of the major substantive provisions of the FCPA is to require corporate disclosure of
assets as a deterrent to foreign bribes, the more significant addition of the FCPA is the accounting
controls or “books and records” provision, which gives the SEC authority over the entire financial
management and reporting requirements of publicly held United States corporations.

SEC v. World-Wide Coin Inv., Ltd., 567 F. Supp. 724, 746 (N.D. Ga. 1983).
See also Arthur F. Matthews, Defending SEC and DOJ FCPA Investigations and Conducting Related Corporate
Internal Investigations: The Triton Energy/Indonesia SEC Consent Degree Settlements (“Matthews”), 18 Nw.
J. Int’l L. & Bus. 303, 349 (1998) (citing 2 Kathleen F. Brickey, Corporate Criminal Liability §
9:20, at 279 (1992)).
492
15 U.S.C. § 78m(b)(2) (2014).
493
FCPA Guidance, supra note 19, at 43.
494
15 U.S.C. § 78m(b)(2) (2014). In SEC v. RAE Sys. Inc., an issuer was charged with accounting and record-keeping
violations for improper inducements paid by its joint venture partners. Complaint, SEC v. RAE Sys. Inc., supra
note 210. Cash advances for the improper payments were obtained by Chinese sales personnel based in China
by recording the payments in the financial records as “business fees” or “travel expenses.” Complaint at ¶¶ 22,
30, id. The payments were made exclusively in China by Chinese employees of the joint venture. Complaint at
491
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The accounting and record-keeping provisions are not necessarily applicable to domestic or foreign subsidiaries or affiliates if the issuer holds an interest of 50 percent or
less in the foreign entity.495 When an issuer holds an interest of 50 percent or less in the
foreign entity, the issuer remains obliged to “proceed in good faith to use its influence
to the extent reasonable under the circumstances to cause [the subsidiary] to devise and
maintain a system of internal accounting controls” consistent with the requirements of
the accounting and record-keeping provisions.496 In such circumstances, an issuer will be
“conclusively presumed” to have fulfilled its statutory obligations when it can demonstrate its good-faith efforts to influence its subsidiary.497
In determining whether good-faith efforts are exercised, the relevant circumstances
“include the relative degree of the issuer’s ownership of the domestic or foreign firm and
the laws and practices governing the business operations of the country in which such
firm is located.”498 The degree of effective control can be expected to bear directly on the
evaluation of whether an issuer’s efforts are sufficient to demonstrate good faith on its
part.499 An issuer’s duty to influence a subsidiary’s behavior increases directly with the
degree to which it can exercise control over the subsidiary.500

¶ 3, id. Nevertheless, the issuer was alleged to have violated the accounting and record-keeping provisions due
to what had taken place in China by Chinese employees of its joint ventures. Complaint at ¶¶ 41, 44, id.
495
15 U.S.C. § 78m(b)(6) (2014).
496
Id.
497
Id. § 78o(d).
498
Id. § 78m(b)(6).
499
Deming on FCPA Record-Keeping Provisions, supra note 54, at 474 (citing from H.R. Conf. Rep. No. 100-576,
supra note 145). H.R. Conf. Rep. 100-576 explained:
[I]t is unrealistic to expect a minority owner to exert a disproportionate degree of influence over the accounting practices of a subsidiary. The amount of influence which an issuer may exercise necessarily varies
from case to case. While the relative degree of ownership is obviously one factor, other factors may also
be important in determining whether an issuer has demonstrated good-faith efforts to use its influence.
500

H.R. Conf. Rep. No. 100-576, supra note 145, at 917.
The SEC has taken action where an issuer has less than 50 percent control in terms of ownership. In
SEC. v. BellSouth Corp., BellSouth consented to the entry of judgment for violating the FCPA’s record-keeping
and internal controls provisions. Litig. Release No. 17,310 ( Jan. 15, 2002), available at http://www.sec.gov/litigation/litreleases/lr17310.htm (last visited Oct. 3, 2013). In the accompanying administrative proceeding, In
re BellSouth Corp, Exchange Act Release No. 45,279 ( Jan. 15, 2002), available at http://www.sec.gov/litigation/admin/34-45279.htm (last visited Oct. 3, 2013), BellSouth was found to have violated the internal control
provisions. BellSouth’s Nicaraguan subsidiary, Telefonia Celular de Nicaragua, S.A. (“Telefonia”), improperly
recorded payments to the wife of a Nicaraguan legislator who chaired a committee with oversight over the
legislation that would enable BellSouth to acquire a majority interest in Telefonia. Id. Initially, BellSouth purchased a 49 percent interest in Telefonia with an option to purchase another 40 percent interest. Id. However,
Nicaraguan law prohibited foreign ownership of 50 percent or greater interest in telecommunication companies. Id. In spite of her lack of legislative experience, the legislator’s wife was retained and ultimately paid
$60,000. Id. Bellsouth International, indirectly a wholly owned subsidiary of BellSouth International, knew
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8.8.1.2 Individuals and Non-Issuer Entities
Depending upon the circumstances, individuals and entities can be directly subject
to the terms of the accounting and record-keeping provisions. “[N]o person shall
knowingly circumvent or knowingly fail to implement a system of internal accounting controls or knowingly falsify any book, record, or account . . . .”501 A “person”
under the accounting and record-keeping provisions includes individuals and
entities.502
8.8.1.3 Accomplices
In general, individuals and entities not otherwise subject to the terms of the accounting and record-keeping provisions can become subject to them to the extent that
they may be accomplices to a violation of the accounting and record-keeping provisions.503 For example, a supplier to an issuer who knowingly provides or facilitates
the making of a false invoice to conceal the true nature of the underlying transaction could be subject to prosecution for violating the accounting and record-keeping
provisions.504

that payments to the lobbyist could implicate the FCPA. Id. Nonetheless, a BellSouth International attorney
approved Telefonia’s retention of the legislator’s wife. Id.
BellSouth was found to have “held less than 50 percent of the voting power of Telefonia, but through its
operational control, had the ability to cause Telefonia to comply with the FCPA’s books and records and internal controls provisions.” Id. BellSouth was found to have failed to devise and maintain a system of internal
accounting controls at Telefonia sufficient to detect and prevent FCPA violations. Id. In terms of the adequacy
of internal controls, including a compliance program, it should be noted that it was determined that BellSouth
International officials “knew or should have known that the attorney lacked sufficient experience or training to
enable him properly to opine on the matter.” Id. In that same proceeding, BellSouth was also found to have violated the record-keeping provisions for actions on the part of its Venezuela subsidiary, Telcel, C.A., for recording
payments totaling $10.8 million to six offshore companies based on fictitious invoices for services rendered. Id.
501
15 U.S.C. § 78m(b)(5) (2014). See also 17 C.F.R. § 240.13b2-1 (2014). The one major exception relates to violations of Rule 13b2-2 relating to disclosures to auditors. Id. § 240.13b2-2. Rule 13b2-2 is only directly applicable
to officers and directors. Id. Yet anyone acting in concert with them could be liable as an accomplice.
502
15 U.S.C. § 78c(a)(9) (2014) (“natural person, company, government, or political subdivision, agency, or instrumentality of government”).
503
15 U.S.C. § 78t(e). “[A]ny person that knowingly or recklessly provides substantial assistance to another person in violation of a provision of this title, or of any rules or regulations issued under this title, shall be deemed
to be in violation of such provision to the same extent as the person to whom such assistance is provided.” Id.
504
In SEC v. Elkin, four officials associated with an issuer at various levels and locations, including a subsidiary,
were alleged to have aided and abetted the issuer’s violations of the accounting and record-keeping provisions
for “knowingly provid[ing] substantial assistance to” the issuer in their role in covering up improper inducements to foreign public officials. Complaint at ¶¶ 11–23, SEC v. Elkin, supra note 66.
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8.8.2 Record-Keeping Provisions
The record-keeping provisions require an issuer to “make and keep books, records, and
accounts which, in reasonable detail, accurately and fairly reflect the transactions and
dispositions of the assets of the issuer.”505 An issuer’s records should reflect transactions in conformity with accepted accounting standards and should be designed to prevent
off-the-books transactions such as kickbacks and bribes. “Reasonable detail” is “such level of
detail and degree of assurance as would satisfy prudent officials in the conduct of their own
affairs.”506
The accounting and record-keeping provisions apply to all payments, not merely sums
that would be material in the traditional financial sense. Even if the amount of a transaction would not affect the “bottom line” of an issuer in quantitative terms, it could still constitute a violation of the record-keeping provisions if not accurately recorded. As a result
of the record-keeping provisions, relatively insignificant amounts of money, if not properly
recorded, can have serious ramifications.

15 U.S.C. § 78m(b)(2)(A) (2014). The record-keeping provisions “contain a narrow exception related to
national security and the protection of classified information.” FCPA Guidance, supra note 19, at 38 n. 215.
Under 15 U.S.C. § 78m(b)(3), the “national security provision,” no duty or liability is “imposed upon any
person acting in cooperation with the head of any federal department or agency responsible for such matters if such act in cooperation with such head of a department or agency was done upon the specific, written
directive of the head of such department or agency pursuant to Presidential authority to issue such directives.” FCPA Guidance, supra note 19, at 38 n. 215 (citing and quoting from 15 U.S.C. § 78m(b)(3)(2012)). “As
Congress made clear, however, the exception is narrowly tailored and intended to prevent the disclosure of
classified information.” FCPA Guidance, supra note 19, at 38 n. 215 (citing H.R. Rep. No. 94-831, supra note
63, at 3).
506
15 U.S.C. § 78m(b)(7) (2014). In adopting the FCPA, the conferees added this qualification out of “concern
that such a standard, if unqualified, might connote a degree of exactitude and precision which is unrealistic.”
H.R. Rep. No. 94-831, supra note 63, at 10. “[A]s Congress noted when it adopted this definition, ‘[t]he concept of reasonableness of necessity contemplates the weighing of a number of relevant factors, including the
costs of compliance.” FCPA Guidance, supra note 19, at 39 (citing H.R. Conf. Rep. No. 100-576, supra note
145, at 917). However, “Congress rejected the addition of proposed cost-benefit language to the definition ‘in
response to concerns that such a statutory provision might be abused and weaken the accounting provisions
at a time of increasing concern about audit failures and financial fraud and resultant recommendations by
experts for stronger accounting practices and audit standards.’ ” FCPA Guidance, supra note 19, at 39 n. 220
(citing H.R. Conf. Rep. No. 100-576, supra note 145, at 917).
Under the accounting and record-keeping provisions, “no off-the-books fund” can be lawfully maintained,
either by an issuer or a foreign subsidiary, and no improper payment can be lawfully disguised. S. Rep. No.
95-114, supra note 110, at 11.
505

Whether or not a particular situation involves bribery by the corporation or by an individual acting
on his own will depend on all the facts and circumstances, including the position of the employee, the
care with which management supervises employees in sensitive positions and its adherence to the strict
accounting standards set forth under [the accounting and record-keeping provisions].
Id. (emphasis added).
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8.8.2.1 Falsification of Books and Records
In carrying out the terms of the record-keeping provisions of the FCPA, the SEC adopted
two rules.507 One rule, Rule 13b2-1,508 seeks to strengthen the accuracy of corporate books
and records by requiring that accurate books and records be created and maintained.
The other rule, Rule 13b2-2,509 seeks to strengthen the reliability of the audit process by
prohibiting officers and directors of issuers from misleading auditors.
8.8.2.1.1 Rule 13b2-1
Rule 13b2-1 prohibits the falsification of books and records required to be kept under the
record-keeping provisions.510 It states that “[n]o person shall directly or indirectly, falsify
or cause to be falsified, any book, record or account subject to section 13(b)(2)(A) of the
Securities Exchange Act.”511 It applies to “any person” and is not limited to officers and
directors of an issuer.512

507

The legislative history indicates that Congress was aware of the SEC’s intention to implement rules prohibiting the falsification of books and records and misleading auditors:
The Senate bill contained provisions to make it unlawful for (1) any person to knowingly falsify any
book, record, or account required to be made for any accounting purpose, and (2) any person knowingly to make a materially false or misleading statement or to omit to state or cause another person
to omit any material fact necessary in order to make the statement to an accountant not misleading.
The House amendment contained no comparable provisions because the SEC had already published for comment rules designed to accomplish similar objectives under its existing authority.
The Senate receded to the House. Although these provisions were supportive of the basic accounting section, the use of the “knowingly” standard has become involved in an issue never intended
to be raised or resolved by the Senate bill—namely, whether or not the inclusion or deletion of the
word “knowingly” would or would not affirm, extend, or overrule the decision of the Supreme Court
in Ernst & Ernst v. Hockfelder (425 U.S. 185). As stated clearly in the Committee report on S. 305, these
provisions were to be severable from the rest of the securities laws.
Under the circumstances, the conferees determined the best method of proceeding was to retain only
new section 13(b)(2) of the Securities Exchange Act of 1934. The conferees further decided that this legislation should not be converted into a debate on the important issues raised by the Hochfelder decision.

H.R. Rep. No. 94-831, supra note 63, at 10–11.
17 C.F.R. § 240.13b2-1 (2014).
509
Id. § 240.13b2-2.
510
Id. § 240.13b2-1.
511
Id.
512
SEC v. Softpoint, Inc., 958 F. Supp. 846, 865–66 (S.D.N.Y. 1997), aff ’d on other grounds, 159 F.3d 1348 (2d Cir.
1998). The addition of section 13(b)(5) to the Exchange Act in the 1988 Amendments resolves any question as
to the application of the accounting and record-keeping provisions to any person. See Matthews, supra note 291,
at 350–51. Section 13(b)(5) provides that “[n]o person shall knowingly circumvent or knowingly fail to implement a system of internal accounting controls or knowingly falsify any book, record, or account described in
[section 13(b)(2)].” 15 U.S.C. § 78m(b)(5). In implementing the record-keeping provisions, the SEC found that
508

[t]he effect of falsifications of books, records or accounts in making reports required under Section
13 misleading or incomplete, is not necessarily contingent on the identity of the wrongdoers or on
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What constitutes a book, record, or account subject to the record-keeping provisions is
not actually defined. The definition of records contained in the Exchange Act is often used
as the point of reference.513 It broadly defines “books and records” to include “accounts,
correspondence, memoranda, tapes, discs, papers, books, and other documents or transcribed information of any type, whether expressed in ordinary or machine language.”514
“No categorical statement can be made as to what records are beyond the purview of
the record-keeping provisions. The particular circumstances will ultimately dictate what
records are subject to their terms.”515 Generally, “the greater the degree to which a record
whether he acts with the knowledge or acquiescence of management. Moreover, while normally only
officers and employees of the issuer are in a position to falsify corporate records, it is not feasible to identify in the Rule all categories of persons who might violate it. Consequently, the [SEC] believes that
the rule should apply to any person who, in fact, does cause corporate books and records to be falsified.
Promotion of Reliability of Financial Information, Exchange Act Release No. 34-15570, [1979 Transfer
Binder] Fed. Sec. L. Rep. (CCH) ¶ 81,959, at 81,960 (Feb. 15, 1979).
513
Deming on FCPA Record-Keeping Provisions, supra note 54, at 485.
514
15 U.S.C. § 78c(a)(37) (2014). “Commentators are in accord that, at the very least, the record-keeping provisions apply to records that are relevant to the preparation of financial statements.” Deming on FCPA
Record-Keeping Provisions, supra note 54, at 486 (citing Exchange Act Release No. 15,570, [1979 Transfer
Binder] Fed. Sec. L. Rep. (CCH) ¶ 81,959 (Feb. 15, 1979)); Stephen F. Black & Roger M. Witten,
Complying with the Foreign Corrupt Practices Act § 6.03[1], at 6–7; ABA Symposium, Practical
Implications of the Accounting Provisions of the Foreign Corrupt Practices Act of 1977, and Recent Developments;
A Program by Committee on Corporate Law and Accounting, 35 Bus. Law. 1713, 1726–30 (1980) (comments of
Edward D. Herlihy, Assistant Director, SEC Division of Enforcement); Mary Jane Dundas & Barbara George,
Historical Analysis of the Accounting Standards of the Foreign Corrupt Practices Act, 10 Mem. St. U. L. Rev. 499
(1980); Mary Jane Dundas & Barbara George, Responsibilities of Domestic Corporate Management under the
Foreign Corrupt Practices Act, 31 Syracuse L. Rev. 865 (1980); Matthews, supra note 291, at 353 (citing ABA
Committee on Corporate Law and Accounting, A Guide to the New Section 13(b)(2) Accounting Requirements
of the Securities Exchange Act of 1934, 34 Bus. Law. 307, 131 (1978); George Siedel, Internal Accounting Controls
under the Foreign Corrupt Practices Act: A Federal Law of Corporations?, 18 Am. Bus. L.J. 444, 459–65 (1981)).
515
Deming on FCPA Record-Keeping Provisions, supra note 54, at 486. “As an example, without some relationship to the preparation of financial statements, records relating to the maintenance of equipment are less
likely to fall within the scope of the record-keeping provisions. However, that assessment could dramatically
change if the maintenance costs were significant or if the nature of the maintenance being performed was
essential to ensuring the reliability of equipment vital to the operation of a business.” Id. at 486 n.115. Cf. SEC
v. World-Wide Coin Inv., Ltd., 567 F. Supp. at 749.
“However, there is case law that states that Congress’ use of the term ‘records’ suggests that virtually any
tangible embodiment of information made or kept by an issuer is within the scope of section 13(b)(2)(A) of
the FCPA, such as tape recordings, computer print-outs, and similarly representations.” Deming on FCPA
Record-Keeping Provisions, supra note 54, at 485 (citing SEC v. World-Wide Coin Inv., Ltd., 567 F. Supp. at
748–49). “In the legislative history of the accounting and record-keeping provisions, the Senate version was
largely adopted in conference with the only addition of the qualification that the accuracy of the record be in
‘reasonable detail.’ ” Deming on FCPA Record-Keeping Provisions, supra note 54, at 486 (citing H.R. Conf. Rep.
No. 100-576, supra note 145, at 917). See 15 U.S.C. § 78m(b)(7) (2012); SEC v. World-Wide Coin Inv., Ltd, 567
F. Supp. at 749 (“The only express congressional requirement for accuracy is the phrase ‘in reasonable detail.’ ”).
In discussing the proposed legislation, the Senate Report included a footnote suggesting the breadth of
application of the record-keeping provisions:
The phrase “disposition of its assets” is not intended as a limitation on the scope of the requirement that
accurate books and records be maintained. The issuer’s responsibility to keep records correctly reflecting
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may relate to the preparation of financial statements, the adequacy of internal controls,
or the performance of audits, the more courts are likely to find the record to be subject to
the terms of the record-keeping provisions.”516
Records such as corporate minutes, transactional documents, and authorizations for
expenditures are all incidental to the preparation of financial statements or recording
economic events.517 Records that may relate to internal controls, such as compliance programs, fall within the scope of records subject to the record-keeping provisions as such
records bear on the accuracy of the financial statements. Similarly, records that may bear
on the auditing of financial statements are likely to be extremely broad in scope.
8.8.2.1.2 No Materiality Requirement
Consistent with the FCPA’s record-keeping provisions,518 Rule 13b2-1 contains no materiality requirement.519 This represents a dramatic departure from the traditional approach
taken by U.S. securities laws. Historically, except for disclosures as to certain aspects of
an issuer’s activities,520 materiality was the overriding consideration as to what required
disclosure and what constituted a violation.
Even if the amount of a transaction does not affect the bottom line of an issuer in
quantitative terms, it may still constitute a violation of the record-keeping provisions

the status of its liabilities and equities is no less than its obligation to maintain such records concerning
its assets. The word “transactions” in the bill encompasses accuracy in accounts of every character.
Deming on FCPA Record-Keeping Provisions, supra note 54, at 485 (citing S. Rep. No. 95-114, supra note 110,
at 7 n. 5).
516
Deming on FCPA Record-Keeping Provisions, supra note 54, at 485 (citing S. Rep. No. 95-114, supra note 110, at 7
(“The purpose of the [accounting and record-keeping provisions] is to strengthen the accuracy of the corporate
books and records and the reliability of the audit process . . .”); Stephen F. Black & Roger M. Witten,
Complying with the Foreign Corrupt Practices Act, supra note 514, § 6.03[1]at 6-8). “In implementing the FCPA, the SEC recognized that the accounting and record-keeping provisions were ‘not exclusively concerned with the preparation of financial statements.’ ” Deming on FCPA Record-Keeping Provisions,
supra note 54, at 485–86 (citing Promotion of Reliability of Financial Information, supra note 512). “It noted that
‘[a]n equally important objective . . . [was] the goal of corporate accountability.” Id. at 486 (citing Promotion of
Reliability of Financial Information, supra note 512). “Given Sarbanes-Oxley’s emphasis on internal controls and
deterring conduct that might impede or affect the audit function, . . . by inference Congress has reaffirmed the
broad scope of records subject to the terms of the accounting and record-keeping provisions.” Id. at 486 n. 116.
517
Deming on FCPA Record-Keeping Provisions, supra note 54, at 487 (citing Stephen F. Black & Roger
M. Witten, Complying with the Foreign Corrupt Practices Act, supra note 514, § 6.03[1]
at 6–8).
518
15 U.S.C. § 78m(b)(2)(A) (2014).
519
SEC v. World-Wide Coin Inv. Ltd., 567 F. Supp. at 749. Rule 13b2-1 provides “an independent basis for enforcement action . . . whether or not a violation of the provisions may lead, in a particular case, to the dissemination
of materially false or misleading information to investors.” Promotion of Reliability of Financial Information,
supra note 512.
520
“For example, until the adoption of the FCPA, one of the relatively few exceptions to the materiality requirement related to related-party transactions involving family members. Item 40(a) of Regulation S-K provides
that any transaction worth over $60,000 involving a director or his immediate family must be disclosed.”
Deming on FCPA Record-Keeping Provisions, supra note 54, at 487 n. 123 (citing 17 C.F.R. § 229.404(a) (2005)).
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if not accurately recorded. The record-keeping provisions apply to all transactions, not
merely transactions where the amount of money involved is not material in the traditional financial sense.
The manner in which information is entered into an issuer’s records becomes very
important under Rule 13b2-1. Manipulating books or records to mask transactions by
characterizing them in some oblique manner or actually falsifying a transaction can lead
to serious exposure for an issuer and those individuals involved. For example, placing a
transaction into an abnormal category or “burying” it in some other way may serve as a
basis for an enforcement action for a violation of Rule 13b2-1.521
8.8.2.1.3 Zero Tolerance for Falsifying Records
Although the provisions of Rule 13b2-1 apply to all aspects of the books and records of
an issuer, enforcement officials have less tolerance for inaccurate records that may bear on
compliance obligations of an issuer. This is particularly so with respect to the anti-bribery
provisions of the FCPA. In recent years, the SEC’s posture has been described as one of
“zero tolerance” for the falsification of records relating to an improper inducement.522 In
other words, the context in which a record may have been falsified, and whether the falsification was an isolated event, will be critical factors in a determination as to whether
enforcement action will be taken for a violation of Rule 13b2-1.523
8.8.2.1.4 Facilitation Payments
A related consideration is how expediting payments are recorded. For example, expediting payments, which are permitted under the anti-bribery provisions, could pose a
problem if not accurately recorded. An effort to conceal expediting payments by placing
them among other types of payments would be improper. Regulators prefer that such
expenditures be set out in a separate line item. This reasoning is premised on the view

“Facilitating payments provide a classic example of the interplay between the accounting and record-keeping
provisions and the anti-bribery provisions.” Id. at 488, n. 126. For example, facilitating payments, which are
permitted under the anti-bribery provisions, 15 U.S.C. §§ 78dd-1(b), 78dd-2(b), 78dd-3(b) (2014), “could pose
a problem if not accurately described.” Id.
522
“Bribes are often concealed under the guise of legitimate payments, such as commissions or consulting fees.”
FCPA Guidance, supra note 19, at 39. Indeed, bribes have been mischaracterized as “commissions or royalties,”
“consulting fees,” “sales and marketing expenses,” “scientific incentives or studies,” “travel and entertainment
expenses,” “rebates or discounts,” “after sales service fees,” “miscellaneous expenses,” “petty cash withdrawals,”
“free goods,” “intercompany accounts,” “supplier/vendor payments,” “write-offs,” “ ‘customs intervention’
payments.” Id. From an evidentiary perspective, whether involving an issuer or an entity not subject to the
record-keeping provisions, a false record relating to an improper inducement is probative of corrupt intent.
Conversely, when trying to prove lack of corrupt intent, the accuracy of the underlying records tends to undermine a claim of corrupt intent.
523
The Justice Department and SEC’s enforcement of the record-keeping provisions “has typically involved misreporting of either large briber payments or widespread inaccurate recording of smaller payments made as part
of a systemic pattern of bribery.” FCPA Guidance, supra note 19, at 39.
521
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that payments of a questionable nature are not apt to be disclosed. Thus the greater the
transparency or degree to which expediting payments are fully disclosed, the less likely
they will be perceived as being suspect.
A separate line item may not be required as long as the line item in which an expediting payment is incorporated is both logical and not calculated to conceal. If, for example,
the expediting payments is a relatively small amount of money and has no relationship
to any particular function of an entity, its inclusion in a category of miscellaneous items
may not be inappropriate. Similarly, the degree to which the expediting payments may be
rolled up into larger line items and thereby hidden is not necessarily improper as long as
the manner in which such payments are incorporated into a larger line item is logical and
not for the purpose of concealing questionable transactions. The classification is not necessarily false or inaccurate. It is mere circumstance that leads to the expediting payment
being, in effect, “buried.” But should the expediting payment be incorrectly classified so
that it may be rolled up into a larger line item and thereby concealed, a basis may exist to
allege a violation of the record-keeping provisions.
Expediting payments also bear on the adequacy of internal controls. Consistent with
maintaining a sound compliance program and the heightened obligations on auditors
to plan audits so as to detect fraud,524 issuers need to be in a position to be responsive to
inquiries and, if necessary, to quickly identify expediting payments and to provide substantiating documentation. Greater segregation is more likely to enhance the adequacy of
internal controls. Moreover, if the expediting payments are not properly approved or recorded, an issuer opens itself up to possible allegations of inadequate internal controls.525
8.8.2.2 Material Misrepresentations or Omissions to Auditors
Rule 13b2-2 prohibits any officer or director from making materially false or misleading
statements or omitting to state any material facts in the preparation of filings required by
the Exchange Act.526 Although this rule applies only to officers and directors, and anyone
acting on their behalf, it is very broad in terms of its coverage. They are prohibited from
“taking any action to fraudulently influence, coerce, manipulate, or mislead any independent public or certified accountant engaged in the performance of an audit of the

See 15 U.S.C. § 78j-1 (2014); Codification of Statements on Auditing Standards, § 316 (2012 ed.).
Regardless of whether they may be permitted by the FCPA, the underlying dynamic associated with expediting payments must always be kept in mind. By their very nature, expediting payments are illegal in the country
of the intended recipient. Proper record-keeping is more likely to expose an entity to liability associated with
an investigation in the host country for making expediting payments.
Still another consideration is the proper tax treatment of expediting payments. “[D]eductions are not
allowed for any payment made, directly or indirectly, to an official or employee of any government, or of any
agency or instrumentality of any government, if the payment constitutes an illegal bribe or kickback or, if the
payment is to an official or employee of a foreign government, the payment is unlawful under the [FCPA].”
26 U.S.C. § 162(c)(1) (2014).
526
17 C.F.R. § 240.13b2-2(b) (2014).
524
525
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financial statements of that issuer for the purpose of rendering such financial statements
materially misleading.”527
Rule 13b2-2 extends to written and oral statements made to internal auditors as well as
to outside auditors by officers and directors.528 It also extends to “causing another person
to make a material misstatement or make or cause to be made a materially false or misleading statement.”529 Not only are misrepresentations covered, but a material omission
or failure to clarify a statement so as to make it materially false or misleading can constitute
a violation of Rule 13b2-2.530
As a result of the adoption of the Sarbanes-Oxley Act of 2002 in the wake of corporate accounting scandals in the United States, Rule 13b2-2 was expanded to address a broader range
of conduct than simply a material misstatement or omission. Officers and directors of an issuer, or anyone acting on their behalf, are prohibited from “taking any action to fraudulently
influence, coerce, manipulate, or mislead any independent public or certified accountant engaged in the performance of an audit of the financial statements of that issuer for the purpose
of rendering such financial statements materially misleading.”531
8.8.3 Internal Accounting Controls Provisions
The purpose of an accounting control system is to ensure that entities adopt accepted
methods of recording economic events, protecting assets, and confirming transactions
to management’s authorization.532 To enhance corporate accountability and ensure that
boards of directors, officers, and stockholders of issuers are aware of and thus able to prevent the improper use of an issuer’s assets, the accounting provisions require issuers to devise

15 U.S.C. § 7242 (2014); 17 C.F.R. § 240.13b2-2(b) (2014). In this context, “the term ‘officer’ means a president,
vice president, secretary, treasurer or principal financial officer, comptroller or principal accounting officer,
and any person routinely performing corresponding functions with respect to any organization whether incorporated or unincorporated.” SEC v. Gallagher, No. 87-3904, 1989 U.S. Dist. LEXIS 9556, at *22 n.10 (E.D.
Pa. 1989).
528
“In implementing Rule 13b2-2, the SEC limited the application to officers and directors but declined to limit
its application to written statements.” Deming on FCPA Record-Keeping Provisions, supra note 54, at 489 n.129
(citing Promotion of Reliability of Financial Information, supra note 512).
529
17 C.F.R. § 240.13b2-2 (2014).
530
The ramifications to management of Rule 13b2-2 in the context of an audit by outside auditors cannot be
overstated. As a practical matter, management’s ability to withhold information from inquiries from an outside auditor relative to possible violations of the anti-bribery provisions is almost impossible, even when an
internal investigation may be taking place under the direction of an issuer’s attorneys. In most situations, the
information will have come to the attention of management before legal counsel may have become involved.
Moreover, management of an issuer, and not its legal counsel, controls the exercise of the privilege.
531
15 U.S.C. § 7242 (2014); 17 C.F.R. § 240.13b2-2(b) (2014). “This liability arises in connection with any audit,
review, or examination of a company’s financial statements or in connection with the filing of any document
with [the] SEC.” FCPA Guidance, supra note 19, at 44 (citing 17 C.F.R. § 240.13b2-2(b) (2012)).
532
Deming on FCPA Record-Keeping Provisions, supra note 54, at 490 (citing H.R. Rep. 94-831, supra note 63,
at 10).
527
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and maintain a system of internal accounting controls sufficient to provide reasonable
assurance that
• transactions are executed in accordance with management’s general or specific
authorization;
• transactions are recorded as necessary to permit the preparation of financial
statements in conformity with generally accepted accounting principles or any
other criteria applicable to such statements, and to maintain accountability for
assets;
• access to company assets is permitted only in accordance with management’s
general or specific authorization; and
• the recorded accountability for assets is compared with existing assets at
reasonable intervals and appropriate action is taken with respect to any
differences.533
“Reasonable assurance” of management control over an issuer’s assets means “such
level of detail and degree of assurance as would satisfy prudent officials in the conduct of
their own affairs.”534 The accounting provisions do not mandate any particular kind of internal accounting controls.535 The standard for compliance is whether a system, taken as a
whole, reasonably meets the statute’s objectives. “Reasonable assurance” of management
control over an issuer’s assets means “such level of detail of assurance as would satisfy prudent officials in the conduct of their own affairs.”536
“Like the record-keeping provisions, the internal control provisions are not limited to
material transactions or to those above a specific dollar amount.”537 However, the “prudent man” standard was adopted in 1988 to clarify that the accounting and record-keeping
provisions do not require “an unrealistic degree of exactitude or precision.”538 A number
of factors are taken into consideration, including the costs of compliance, in determining
what a prudent man would do under the circumstances.539
8.8.3.1 Elements of an Internal Control System
The purpose of an accounting control system is to ensure that entities adopt accepted
methods of recording economic events, protecting assets, and conforming transactions
15 U.S.C. § 78m(b)(2)(B) (2014).
Id. § 78m(b)(7).
535
See FCPA Guidance, supra note 19, at 40. “[T]he internal controls provision gives companies the flexibility to
develop and maintain a system of controls that is appropriate to their particular needs and circumstances.” Id.
536
Id.
537
SEC v. World-Wide Coin Inv., Ltd., 567 F. Supp. at 749.
538
H.R. Conf. Rep. No. 100-576, supra note 145, at 917.
539
“The concept of reasonableness of necessity contemplates the weighing of a number of relevant factors, including the cost of compliance.” Id.
533
534
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to management’s authorization.540 Through its implementing regulations, the SEC has
defined internal control over financial reporting under the FCPA as:
A process designed by, or under the supervision of, the issuer’s principal executive and principal financial officers, or persons performing similar functions, and
effected by the issuer’s board of directors, management and other personnel, to provide reasonable assurance regarding the reliability of financial reporting and the
preparation of financial statements for external purposes in accordance with generally accepted accounting principles and includes those policies and procedures that:
(1)	Pertain to the maintenance of records that in reasonable detail accurately
and fairly reflect the transactions and dispositions of the assets of the issuer;
(2)	Provide reasonable assurance that transactions are recorded as necessary
to permit preparation of financial statements in accordance with generally
accepted accounting principles, and that receipts and expenditures of the
issuer are being made only in accordance with authorizations of management
and directors of the registrant; and
(3)	Provide reasonable assurance regarding prevention or timely detection of
unauthorized acquisition, use or disposition of the issuer’s assets that could
have a material effect on the financial statements.541
The “definition does not encompass the elements in the COSO Report that related
to the effectiveness and efficiency of a company’s operations and a company’s compliance with applicable laws and regulations, with the exception of compliance with the
applicable laws and regulations directly related to the preparation of financial statements,
such as the [SEC’s] financial reporting requirements.”542 However, with respect to the last
phrase, the SEC made specific reference to U.S. auditing standards “requiring auditors to

Cf. H.R. Rep. No. 94-831, supra note 63, at 8–12.
17 C.F.R. §§ 240.13a-15(f ), 15d–15(f ) (2014). In addition, certifications are now required of officers of issuers
as to the adequacy of the issuer’s disclosure controls and procedures. 15 U.S.C. § 7241 (2014). “Disclosure controls and procedures include, without limitation, controls and procedures designed to ensure that information
required to be disclosed by an issuer in the reports that it files or submits under the [the Securities Exchange
Act of 1934] is accumulated and communicated to the issuer’s management, including its principal executive
and principal financial officers, or persons performing similar functions, as appropriate to allow timely decisions regarding required disclosure.” 17 CFR §§ 240.13a-15(e), 15d-15(e) (2014).
542
Management’s Report on Internal Control Over Financial Reporting and Certification of Disclosure in
Exchange Act Periodic Reports (“Management’s Report”), Securities Act Release No. 8238, Exchange Act
Release No. 47986, 68 Fed. Reg. 36,636, 36,640 ( June 18, 2003). The “COSO Report” was prepared by
the Committee of Sponsoring Organizations of the Treadway Commission (“COSO”). Management’s
Report, supra. The COSO Report identified an integrated framework, commonly referred to as the “COSO
Framework,” which defines internal control as a “ ‘process, effected by an entity’s board of directors, management and other personnel, designed to provide reasonable assurance regarding the achievement of
objectives’ in three categories—effectiveness and efficiency of operations; reliability of financial reporting;
540
541

United States    259

consider a company’s compliance with laws and regulations that have a direct and material effect on the financial statements.”543
Moreover, the SEC’s interpretative guidance states that “[m]anagement’s evaluation of risk assessment should include consideration of the vulnerability of the entity
to fraudulent activity (for example, fraudulent financial reporting, misappropriation of
assets and corruption), and whether any such exposure could result in a material misstatement of the financial statements.”544 In its evaluation, “[m]anagement may identify
preventive controls, detective controls, or a combination of both, as adequately addressing financial reporting risks.”545 “Preventive controls have the objective of preventing the
occurrence of errors or fraud that could result in the misstatement of the financial statements. Detective controls have the objective of detecting errors or fraud that has already
occurred that could result in a misstatement of the financial statements.”546
An entity’s management is also required to assess and ensure that it has adequate “entry-level” and other “pervasive elements” for an effective system of internal controls for
financial reporting.547 “This would ordinarily include, for example, considering how and
whether controls related to the control environment, controls over management override, the entity-level risk assessment process and monitoring activities, controls over the
period-end financial reporting process, and the policies that address significant business
control and risk management practices are adequate for purposes of an effective system
of internal control.”548

and compliance with applicable laws and regulations.” Management Report, supra (citing COSO, Internal
Control-Integrated Framework (1992)).
543
Management Report, supra note 542 (citing Codification of Accounting Standards and Procedures, Statement
on Auditing Standards No. 53 (Am. Inst. of Certified Pub. Accountants 2012) [“AU § 317”]). AU § 317 specifically refers to illegal acts and addresses the materiality of those acts in terms of the financial statements:
In evaluating the materiality of an illegal act that comes to his attention, the auditor should consider
both the quantitative and qualitative materiality of the act. For example, section 312, Audit Risk and
Materiality in Conducting an Audit, paragraph.59, states that “an illegal payment of an otherwise immaterial amount could be material if there is a reasonable possibility that it could lead to a material
contingent liability or a material loss of revenue.”
AU § 317.13.
Commission Guidance Regarding Management’s Report on Internal Control Over Financial Reporting
under Section 13(a) or 15(d) of the Securities Exchange Act of 1934 (“Commission Guidance”), Securities Act
Release No. 8810; Exchange Act Release No. 55949, 72 Fed. Reg. 35,324, 35,327 ( June 27, 2007).
545
Id.
546
Id. at 35,327 n. 30.
547
Id. at 35,328.
548
Id. The terms “entity-level controls,” “company-level” controls, and “entity-wide” controls are interchangeably
used to describe “aspects of a system of internal control that have a pervasive effect on the entity’s system of
internal control such as controls related to the control environment (for example, management’s philosophy and operating style, integrity and ethical values; board or audit committee oversight; and assignment
of authority and responsibility); controls over management override; the company’s risk assessment process;
centralized processing and controls, including shared service environments; controls to monitor results of
544
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8.8.3.2 Broad Reach of Internal Accounting Control Provisions
The provisions of the FCPA relating to internal accounting controls provide an almost
endless series of bases for the SEC to take action against an issuer.549 It must be kept in
mind that the FCPA, and the internal control provisions in particular, will always be applied in hindsight by enforcement officials.550 When fraud or other abuses are involved,
especially relating to financial transactions, the question will always arise as to whether
the internal controls were adequate. In such situations, the internal controls will rarely be
found to be adequate.
Due in large part to their esoteric nature,551 the internal accounting control provisions
are seldom the focus of criminal enforcement activity. But, in a civil enforcement context,
these provisions are frequently used. The standard of proof is a preponderance of the
evidence. In almost any after-the-fact analysis relating to financial irregularities, the SEC
will be able to point to a breakdown of some sort associated with the internal accounting
controls of an issuer.552 Whether the issuer had knowledge of a defect in the system of

operations; controls to monitor other controls, including activities of the internal audit function, the audit
committee, and self-assessment programs; controls over the period-end financial reporting process; and policies that address significant business control and risk management practices.” Id. at 35,326 n. 21.
549
Stuart H. Deming, The Foreign Corrupt Practices Act: The Accounting and Record-Keeping Provisions, in The
Foreign Corrupt Practices Act and OECD Convention: Mitigating and Managing Risks
in the Changing Legal Environment, at B-7 (ABA-CLE 2001) (citing Paul V. Gerlach, Associate
Director, SEC Division of Enforcement, Remarks at the ABA’s National Institutes on the Foreign Corrupt
Practices Act (Feb. 19, 1999 and Mar. 12, 1999)). A number of factors are considered in assessing the adequacy
of a system of internal controls. These include but are not limited to “(i) the role of the Board of Directors; (ii)
communication of corporation procedures and policies; (iii) assignment of authority and responsibility; (iv)
competence and integrity of personnel; (v) accountability for performance and compliance with policies and
procedures; and (vi) objectivity and effectiveness of the internal audit function.” United States v. Wittig, 425
F. Supp. 2d 1196, 1216–17 (D. Kan. 2006) (citing Walter Perkel, Foreign Corrupt Practices Act, 40 Am. Crim.
L. Rev. 683, 690 (2003)). See also, e.g., SEC v. World-Wide Coin Inv. Ltd., 567 F. Supp. 724.
550
Donald R. Cruver, Complying with the Foreign Corrupt Practices Act: A Guide for U.S.
Firms Doing Business in the International Marketplace (2d ed. 1999).
551
See SEC v. World-Wide Coin Inv. Ltd., 567 F. Supp. at 751 (“The main problem with the internal controls provision of the FCPA is that there are no specific standards by which to evaluate the sufficiency of controls; any
evaluation is inevitably a highly subjective process in which knowledgeable individuals can arrive at totally
different conclusions”).
552
One such rare exception involved a cease-and-desist proceeding in 2000 with International Business Machines
Corporation (IBM) and its wholly owned subsidiary in Argentina, IBM-Argentina, S.A. (IBM-Argentina).
SEC v. Int’l Bus. Mach., Litig. Release No. 16,839 (Dec. 21, 2000), available at http://www.sec.gov/litigation/
litreleases/lr16839.htm. The enforcement action was premised upon violations of the books and records provisions of the FCPA for “presumed illicit payments to foreign officials.” No violations of the internal control
provisions were alleged. In connection with a $250 million contract to modernize the computer system of
a commercial bank owned by the Argentine government, IBM-Argentina entered into a $22 million subcontract with an Argentine subcontractor, which in turn, was alleged to have passed on $4.5 million to officials of the Argentine bank. The order, issued in the accompanying administrative proceeding, found that
IBM-Argentina’s management “overrode IBM’s procurement and contracting procedures”; “hid the details
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controls, improperly recorded transactions, or other financial activity is irrelevant in the
civil enforcement context with respect to the accounting and record-keeping provisions.
No proof of intent is required.553
8.8.3.3 Relationship with Compliance Programs
An issuer’s anti-bribery compliance program should not necessarily be separate from its
system of internal accounting controls. A natural interplay was intended between the
anti-bribery and the accounting and record-keeping provisions. An effective system of
internal accounting controls includes a range of review and approval guidelines designed
to detect and deter questionable payments. Indeed, the planning, implementation, and
monitoring of an issuer’s compliance program should be closely linked, if not intertwined, with its system of internal accounting controls.
For issuers engaged in international business, the SEC has determined in a number of
enforcement actions that the failure to devise or maintain an effective system to prevent
or detect violations of the anti-bribery provisions of the FCPA can constitute a violation of the internal controls provisions of the accounting and record-breaking provisions.
A set of internal controls to prevent or detect violations of the anti-bribery provisions
should, at the very least, include a formal FCPA policy made applicable to the entire
entity, an FCPA compliance program, and a practice of conducting due diligence and
maintaining due diligence records on an entity’s foreign agents.554

of the subcontract” from the technical and financial review personnel assigned to the contract; and “fabricated documentation, including a backdated authorization letter and a document that stated incomplete and
inaccurate reasons for hiring [the subcontractor].” In re Int’l Bus. Mach. Corp., Exchange Act Release No.
43,761 (Dec. 21, 2000), available at http://www.sec.gov/litigation/admin/34-43761.htm (last visited Sept.
17, 2013), IBM-Argentina recorded the payments as third-party subcontractors expenses that were, in turn,
incorporated into IBM’s Form 10-K. The order further noted that IBM’s policies and procedures had been
circumvented and that no employee of IBM in the United States was aware of what had occurred. Id.
553
SEC v. McNulty, 137 F.3d 732, 741 (2d Cir. 1998); SEC v. Softpoint, Inc., 958 F. Supp. at 866–67; SEC v. Sys.
Software Assocs., Inc., 145 F. Supp. 2d 954, 958 (N.D. Ill. 2001); SEC v. World-Wide Coin Inv. Ltd., 567
F. Supp. at 749–51. See also Ponce v. SEC, 345 F.3d 722, 736 n.10 (9th Cir. 2003). However, proof of intent may
be required to establish civil liability for aiding and abetting a violation of the accounting and record-keeping
provisions. See id. at 737; SEC v. Autocorp Equities, Inc., 292 F. Supp. 2d 1310 (D. Utah 2003) (knowledge
or reckless disregard of the fact that the defendant was aiding or abetting a violation of securities law must be
established).
554
In SEC v. Titan, the SEC alleged that Titan failed to devise or maintain an effective system of internal controls. SEC v. Titan, Litig. Release No. 19, 107 (Mar. 1, 2005), available at http://www.sec.gov/litigation/
litreleases/lr19107.htm (last visited Sept. 17, 2013).
Despite utilizing over 120 agents and consultants in over 60 countries, Titan never had a formal
company-wide FCPA policy, failed to implement an FCPA compliance program, disregarded or circumvented the limited FCPA policies and procedures in effect, failed to maintain sufficient due diligence files on its foreign agents, and failed to have meaningful oversight over its foreign agents.
Id.
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The SEC also requires those who are responsible for ensuring compliance with an
FCPA policy to have adequate experience and training so that they are equipped to
address issues that may arise relative to preventing, detecting, and addressing possible
violations of the FCPA.555 In addition, the SEC has looked to a number of other factors
that bear on the adequacy of internal controls, including, among others, the adequacy
of due diligence,556 the lack of specificity or accuracy of records,557 the absence of procedures to ensure that payments are not made to foreign officials,558 and the failure to audit
third-party payments.559
In the FCPA Guidance jointly issued by the Justice Department and the SEC, internal
controls over financial reporting are described as
the processes used by companies to provide reasonable assurances regarding the reliability of financial reporting and the preparation of financial statements. They include various components, such as: a control environment that covers the tone set
by the organization regarding integrity and ethics; risk assessments; control activities that cover policies and procedures designed to ensure that management directives are carried out (e.g., approvals, authorizations, reconciliations, and segregation
of duties); information and communication; and monitoring.560
Moreover, the FCPA Guidance emphasizes that “[a]n effective compliance program is
a critical component of an issuer’s internal controls.”561 It notes that “[a] well-constructed,
thoughtfully implemented, and consistently enforced compliance and ethics program
helps prevent, detect, remediate, and report misconduct, including FCPA violations.”562
What the FCPA Guidance describes as the “hallmarks” of an effective compliance program adequately addresses the following factors:563
1. Commitment from senior management and a clearly articulated policy against
corruption;
2. Code of conduct and compliance policies and procedures;
3. Oversight, autonomy, and resources;
4. Risk assessment;
5. Training and continuing advice;

Id.
Id.
557
Complaint at ¶ 20, SEC v. Aon Corp., Case No. 1:11-cv-02256 (D.D.C., Dec. 20, 2011), ECF No. 1.
558
Id.
559
See FCPA Guidance, supra note 19, at 60.
560
Id. at 40.
561
Id.
562
Id. at 56.
563
Id. at 57. See discussion, supra at 233–36, for a more complete description.
555
556
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6. Incentives and disciplinary measures;
7. Third-party due diligence and payments;
8. Confidential reporting and internal investigations; and
9. Mergers and acquisitions: pre-acquisition due diligence and post-acquisition
integration.
8.8.3.4 Heightened Obligations under Sarbanes-Oxley
At the core of the heightened obligations under Sarbanes-Oxley are those that relate to
the accounting provisions of the FCPA.564 Issuers are required to include in their annual
reports an internal control report expressing management’s responsibility for establishing and maintaining adequate internal controls for financial reporting and assessing their
effectiveness.565 An attestation by an issuer’s outside auditor is also required as to management’s assessment of the adequacy of the issuer’s internal controls.566
8.8.4 Criminal and Civil Liability under the Accounting and
Record-Keeping Provisions
Aside from a higher level of proof,567 distinctly different standards apply for criminal and
civil liability.
8.8.4.1 Criminal Liability
Criminal liability for violations of the accounting and record-keeping provisions is limited to
those who “knowingly circumvent” a system of internal accounting controls or “knowingly
falsify” records.568 Under the accounting and record-keeping provisions, “knowingly” does
not require knowledge of the securities laws being violated.569 The provision means only that
the defendant knowingly committed the act.

Deming on FCPA Record-Keeping Provisions, supra note 54, at 470–71 (citing Speech of Alan L. Beller,
Director, SEC Division of Corporate Finance, “Investors, the Stock Market, and Sarbanes-Oxley’s New
Section 404 Requirements” ( Jan. 12, 2005), available at http://www.sec.gov/new/speech/spch011205alb.
htm (last visited Sept. 17, 2013)).
565
15 U.S.C. § 7262 (2014).
566
Id. § 7262(b).
567
Proof beyond a reasonable doubt is required for a criminal violation. A lesser standard of a preponderance of
the evidence is required for establishing a civil violation.
568
15 U.S.C. § 78m(b)(4), (5) (2014).
569
United States v. Reye, 577 F.3d 1069, 1081 (9th Cir. 2009). As part of its holding, United States v. Reye cited to
the legislative history of the 1988 amendments to the accounting and record-keeping provisions:
564

The Conferees intend to codify current Securities and Exchange Commission (SEC) enforcement
policy that penalties not be imposed for insignificant or technical infractions or inadvertent conduct.
The amendments adopted by the Conferees accomplishes this by providing that criminal penalties
shall not be imposed for failing to comply with the FCPA’s books and records or accounting control
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For criminal liability to be imposed for acts of third parties, an individual or entity must
have knowledge that the third party intends to circumvent or has circumvented the internal controls or intends to falsify or has falsified books and records. As with the anti-bribery
provisions and many other federal criminal statutes, proof of deliberate ignorance or knowing disregard can establish the requisite knowledge, especially when an individual or entity
becomes aware of the existence of questionable circumstances.
In situations involving issuers and anyone acting on their behalf, the record-keeping provisions may provide an additional basis for prosecuting those involved with making improper
inducements.570 In these situations, the record-keeping provisions have been used to buttress
charges under the anti-bribery provisions.571 But the record-keeping provisions can provide
a completely independent basis for prosecuting issuers or those acting on their behalf in
making improper payments.572
provisions. This provision is meant to ensure that criminal penalties would be imposed where acts of
commission or omission in keeping books or records or administering accounting controls have the
purpose of falsifying books, records or accounts, or of circumventing the accounting controls set forth in
the Act. This would include the deliberate falsification of books and records and other conduct calculated
to evade the internal accounting controls requirement.
Id. (citing H.R. Conf. Rep. No. 100-576, supra note 145, at 917 (emphasis in original)).
At the very least, an issuer can easily become embroiled in an SEC investigation where civil charges are
filed and where proof of intent is not required. One practical consideration in prosecuting violations of the
anti-bribery provisions is the difficulty in securing evidence in a foreign setting. This difficulty is further complicated by the question of whether evidence obtained in a foreign setting will be admissible in a U.S. court.
However, in the context of prosecuting a violation of the record-keeping provisions, the evidence is more
likely to be documentary in nature and to be in the possession or control of an issuer. That issuer is subject to
compulsion by U.S. enforcement authorities to produce records, including foreign records, in its custody or
control.
571
In United States v. Titan Corp., Titan pled guilty to violating both the anti-bribery and record-keeping provisions of the FCPA as well as to assisting in the filing of a false tax return in violation of 26 U.S.C. § 7206(2).
Plea Agreement, United States v, Titan Corp., No. 05-cr-0314-BEN (S.D. Cal. Mar. 1, 2005), reprinted in 5
FCPA Rep. 699.9287. Titan was an issuer that, along with its subsidiaries, was involved in constructing wireless telephone systems in certain developing countries. The subsidiaries, including foreign subsidiaries, “shared
employees, officers, and personnel with Titan” and, with the knowledge of Titan, entered into a business
relationship with the President of Benin’s business advisor. Titan failed to conduct any formal due diligence
regarding its agent in Benin “before or after engaging him.” Criminal Information, United States v, Titan
Corp., supra. It also made payments without any evidence that the services were actually performed or the
expenses actually incurred. At the direction of one senior Titan officer based in the United States, Titan
funneled approximately $2 million, through its agent in Benin, toward the election campaign of Benin’s president. Titan made the payments to assist its development of a telecommunications project in Benin and to
obtain the Benin government’s consent to an increase in the percentage of Titan’s project management fees for
that project. Titan violated the record-keeping provisions by falsely characterizing the payments to its agent in
Benin as “social payments.” Id.
572
Deming on FCPA Record-Keeping Provisions, supra note 54, at 493. E.g., Criminal Information, United States
v. York Int’l Corp., supra note 193; Complaint, SEC v. York International Corp., No. 07 CV 01750 (D.D.C.
Oct. 1, 2007), available at http://www.sec.gov/litigation/complaints/2007/comp20319.pdf (last visited Sept.
17, 2013). Criminal Information, United States v. Cantor, No. 01 CR 687 (S.D.N.Y. July 18, 2001), reprinted in
4 FCPA Rep. 699.821601; Complaint, SEC v. Weissman, No. 01-cv-6449 (S.D.N.Y. July 18, 2001), available at
http://www.sec.gov/litigation/litreleases/lr17068a.htm (last visited Sept. 17, 2013).
570

United States    265

The critical factor with the record-keeping provisions is that the transaction need not
be material. In almost every instance, it is unlikely that the making of an improper payment will be accurately recorded. For this reason, the Justice Department can be expected
to investigate violations of the record-keeping provisions when investigating violations
of the anti-bribery provisions on the part of an issuer or anyone acting on an issuer’s
behalf.573
Unlike the record-keeping provisions, the accounting provisions are rarely used in
the context of criminal proceedings. “What constitutes adequate internal controls is, by
nature, a very esoteric determination. It can be subject to a myriad of interpretations that
would be confusing to lay persons and even to persons of considerable expertise.”574 The
result is that, except for the most egregious situations,575 criminal violations of the accounting provisions relating to internal controls are not likely to be charged.
8.8.4.2 Civil Liability
Unlike the FCPA’s anti-bribery provisions, no knowledge requirement exists for a civil
violation of the accounting and record-keeping provisions.576 An entity subject to the
accounting and record-keeping provisions can also be held vicariously liable for the conduct of a subsidiary or affiliate in which it has an interest greater than 50 percent. It makes
no difference whether the controlling entity lacks knowledge of the conduct that serves
as a basis for a violation. No proof of intent is required.577
In essence, issuers and others subject to their provisions can be held strictly liable for
a violation of the accounting and record-keeping provisions. This has dramatic ramifications for an issuer or anyone subject to the jurisdiction of the SEC. The evidentiary requirement of what must be proven in order to establish a civil violation of the accounting
and record-keeping provisions is very low. All that is required is that the substantive violation be proven by a preponderance of the evidence.
Whether an action will be brought by the SEC rests largely upon the underlying circumstances. When a violation of the anti-bribery provisions may be involved, the SEC

S. Rep. No. 95-114, supra note 110, at 11 (“Under the accounting section no off-the-books accounting fund
could be lawfully maintained, either by a U.S. parent or by a foreign subsidiary, and no improper payment
could be lawfully disguised”).
574
See SEC v. World-Wide Inv., Ltd., 567 F. Supp. at 751 (“The main problem with the internal accounting controls provisions of the FCPA is that there are no specific standards by which to evaluate the sufficiency of
controls; any evaluation is inevitably a highly subjective process in which knowledgeable individuals can arrive
at totally different conclusions.”).
575
The situation involving the investigation and prosecution of Siemens Aktiengesellschaft, a German corporation that is also an issuer, and a number of its subsidiaries, represented one of those rare situations. Criminal
Information, United States v. Siemens Aktiengesellschaft, supra note 52.
576
Supra note 553.
577
Id.
573
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has “zero” tolerance when record-keeping violations are also involved.578 To the degree
that discretion is apt to be exercised by the SEC, a declination is most likely in situations
where prompt, effective, and comprehensive remedial measures are taken.
8.8.4.2.1 Subsidiaries
An issuer can also be held vicariously liable for the conduct of a domestic or foreign
subsidiary. When an issuer has an interest greater than 50 percent, it makes no difference whether the issuer lacks knowledge of the conduct that serves as the basis for the
violation.579
Where an issuer has an interest of 50 percent or less, an issuer can also be vicariously liable
for conduct for which it has no knowledge if it can be demonstrated that an issuer has not
proceeded “in good faith to use its influence, to the extent reasonable under the issuer’s circumstances, to cause such domestic or foreign firm to devise and maintain a system of internal accounting controls consistent with [the accounting and record-keeping provisions].”580
8.8.4.2.2 Aiding and Abetting
An individual or entity can also, as third parties, be found vicariously liable in a civil
context for aiding and abetting a violation of the accounting and record-keeping provisions.581 However, unlike the strict liability of an individual or entity directly subject to
the accounting and record-keeping provisions, an individual or entity, in his or her or its
capacity as third parties, must “knowingly provide substantial assistance” to be liable as
an aider and abettor.582

As the SEC has become increasingly involved with focusing its investigatory efforts on the anti-bribery provisions, the record-keeping provisions have served in many instances as the critical link in addressing the underlying bribery that is alleged to have taken place.
In addition, in the context of a violation of the anti-bribery provisions, whether a related record is falsified is probative of the issue of intent. A record that has been falsified would tend to be probative of corrupt
intent as it indicates that the person or persons who prepared the record knew that a complete and accurate
record would disclose wrongdoing. Though not conclusive evidence, if the records associated with questionable conduct are complete and accurate, the accuracy of the records would tend to be probative of an improper
inducement not having been made.
579
H.R. Conf. Rep. No. 100-576, supra note 145, at 917.
580
15 U.S.C. § 78m(b)(6) (2014). “Such circumstances include the relative degree of the issuer’s ownership of the
domestic or foreign firm and the laws and practices governing the business operations of the country in which
such firm is located.” Id. By implication, these circumstances are not exclusive and may well include a number
of other factors. H.R. Conf. Rep. No. 100-576, supra note 145, at 917.
581
15 U.S.C. § 78t(e) (2014).
582
Id. Exchange Act Section 20(e) provides that “any person that knowingly provides substantial assistance to
another person in violation of a provision of [the Exchange Act], shall be deemed to be in violation of such
provision to the same extent as the person to whom such assistance is provided.” To prove aiding and abetting
liability, the SEC must establish (1) that a securities law violation by the primary wrongdoer occurred, (2) that
the aider and abettor had knowledge of the violation, and (3) that the aider and abettor substantially assisted
in the violation. See SEC v. Pimco Advisors Fund Mgmt, LLC, 341 F. Supp. 2d 454, 467–68 (S.D.N.Y. 2004).
See also SEC v. Stanard, 2009 WL 196023, at *31 (W.D.N.Y., filed Jan. 27, 2009).
578
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8.8.5 Control Person Liability
Although contrary authority exists as to its applicability to SEC enforcement actions,583
another theory of vicarious civil liability employed by the SEC is known as “control person” liability under the Exchange Act.584 Control person liability was enacted to “expand,
rather than restrict, the scope of liability under the securities laws.”585 Control person
liability does not supplant common law principles of agency and respondeat superior.586
The U.S. Congress defined control “in a broad fashion . . . to reach prospective wrongdoers, rather than to permit the escape of those who would otherwise be responsible for the
acts of their employees.”587
To establish control person liability, a primary violation by the controlled person
must be established as well as control of the primary violator.588 Culpability in some

SEC v. Coffey, 493 F.2d 1304, 1318 (6th Cir. 1974), cert. denied, 420 U.S. 908 (1975).
15 U.S.C. § 78t (2014). Control person liability has been alleged in enforcement actions brought by the SEC
involving violations of the anti-bribery and accounting and record-keeping provisions. In SEC v. First Jersey
Sec., Inc., 101 F.3d 1450, 1472 (2d Cir. 1996), the SEC filed a civil injunctive action against Douglas A. Murphy
and David G. Kay, two former officers of an issuer, American Rice, Inc. Kay was alleged to have authorized
over $500,000 in bribery payments to Haitian customs officials. The scheme was directed by Kay and included
preparing false shipping records and recording the bribe payments as routine business expenditures. Despite
his knowledge or reckless disregard of Kay’s activities and control over Kay, Murphy took no action to stop the
payments or the preparation of the false records. Murphy was alleged to be liable as a control person for Kay’s
conduct in violating the anti-bribery and record-keeping provisions of the FCPA.
In SEC v. Nature’s Sunshine Products, Inc., Complaint, SEC v. Nature’s Sunshine Products, Inc., No.
2:09CV0672 (D. Utah July 31, 2009), available at http://www.sec.gov/litigation/complaints/2009/
comp21162.pdf (last visited Sept. 17, 2013), the charges related to cash payments made by the Brazilian subsidiary of Nature’s Sunshine Products Inc. (“NSP”) to customs officials to import product into that country
and then the purchase of false documentation to conceal the nature of the payments. Principally through
interviews of the Brazilian subsidiary’s officials by NSP controllers, NSP became aware of the payments. The
cash payments continued after NSP became aware of them. The complaint alleged that the chief executive
officer and former chief financial officers, in their capacities as control persons under the Exchange Act, 15
U.S.C. § 20(a), violated the books and records and internal controls provisions of the securities laws in failing
to keep accurate books and records and institute adequate internal controls relative to the cash payments of
the Brazilian subsidiary. 15 U.S.C. § 78m(b)(2)(A), (B) (2009).
In addition, NSP was charged with violating the anti-bribery provisions, 15 U.S.C. § 78dd-1(a), as well as with
violating the accounting and record-keeping provisions for characterizing the cash payments as legitimate importation expenses, for the absence of supporting documentation, and for purchasing fictitious supporting documents, 15 U.S.C. § 78m(b)(2)(A), (B). NSP was also charged with violations of the antifraud provisions, 15 U.S.C.
§ 78j(b); 17 C.F.R. § 240.15b-5 (2009), and for false filings with the SEC for omitting material information
relating to the cash payments. 15 U.S.C. § 78m(a) (2009); 17 C.F.R. §§ 240.112b-20, 240.13a-1, 240.13a-13 (2009).
585
SEC v. Mgmt. Dynamics, Inc., 515 F.2d 801 (5th Cir. 1975) (citing Myzel v. Fields, 386 F.2d 718, 737–39 (8th
Cir. 1967), cert. denied, 390 U.S. 951 (1968)); Richardson v. MacArthur, 451 F.2d 35, 41–42 (10th Cir. 1971).
586
Paul F. Newton & Co. v. Tex. Commerce Bank, 630 F.2d 1111, 1119 (5th Cir. 1980).
587
SEC v. Mgmt. Dynamics, Inc., 515 F.2d at 812–13 (citing H.R. Conf. Rep. 73-1383, at 26 (1934)).
588
SEC v. First Jersey Sec., Inc., 101 F.3d at 1472 (citing Marbury Mgmt., Inc. v. Kohn, 629 F.2d 705, 715–16 (2d Cir.
1980)).
583
584

268    Anti-Bribery Laws in Common Law Jurisdictions

“meaningful sense” by the controlling person must also be established.589 “Control over a
primary violator may be established by showing that the defendant possessed ‘the power
to direct or cause the direction of the management and policies of a person, whether
through ownership of voting securities, by contract, or otherwise.’ ”590 Once a prima facie
violation of section 20(a) is established, the burden shifts to the control person to demonstrate that he or she acted in good faith,591and that he or she “did not directly or indirectly induce the act or acts constituting the violation.”592
8.8.6 Sanctions
8.8.6.1 Criminal Violations
For a criminal violation of the FCPA’s accounting and record-keeping provisions, entities are subject to a fine of up to $25 million.593 Individuals are subject to a fine of up to
$5 million and imprisonment for up to 20 years.594 The same mechanisms, such as DPAs
and NPAs, available for resolution of investigations of allegations of violations of the
anti-bribery provisions are also available to resolve investigations associated with allegations of the accounting and record-keeping provisions.
8.8.6.2 Civil Violations
For civil violations of the accounting and record-keeping provisions, the “SEC may obtain a civil penalty not to exceed the greater of (a) the gross amount of the pecuniary gain
to the defendant as a result of the violations or (b) a specified dollar limitation.”595 The
specified dollar limitations are based on the egregiousness of the violation, ranging from
$7,500 to $150,000 for an individual and $75,000 to $725,000 for a company.596
In addition to civil penalties, civil violations of the accounting and record-keeping provisions are subject to the standard SEC enforcement consequences including injunctions
and administrative proceedings.597 Traditional mechanisms for resolving SEC enforcement actions, such as DPAs and NPAs, are also available.598

Gordon v. Burr, 506 F.2d 1080, 1085 (2d Cir. 1974) (quoting Lanza v. Drexel & Co., 479 F.2d 1277, 1299 (2d
Cir. 1973) (en banc)).
590
SEC v. First Jersey Sec., Inc., 101 F.3d at 1472–73 (quoting from 17 C.F.R. § 240.12b-2 (1996)).
591
See Marbury Mgmt., Inc. v. Kohn 629 F.2d at 716; Gordon v. Burr, 506 F.2d at 1086.
592
15 U.S.C. § 78(t) (2014).
593
Id. § 78ff(a).
594
Id.
595
FCPA Guidance, supra 19, at 69.
596
Id. (citing 15 U.S.C. § 78u(d)(3)(2012); 17 C.F.R. § 201.1004 (2012)).
597
15 U.S.C. §§ 78u, 78u-3 (2014). In many situations, disgorgement may also be required.
598
Supra at 240–41.
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Convention on Combating Bribery of Foreign Public
Officials in International Business Transactions*
Adopted by the Negotiating Conference on November 21, 1997
Preamble
The Parties,
Considering that bribery is a widespread phenomenon in international business transactions,
including trade and investment, which raises serious moral and political concerns, undermines
good governance and economic development, and distorts international competitive conditions;
Considering that all countries share a responsibility to combat bribery in international business
transactions;
Having regard to the Revised Recommendation on Combating Bribery in International Business
Transactions, adopted by the Council of the Organisation for Economic Co-operation and
Development (OECD) on May 23, 1997, C(97)123/FINAL, which, inter alia, called for effective
measures to deter, prevent and combat the bribery of foreign public officials in connection with
international business transactions, in particular the prompt criminalisation of such bribery in
an effective and coordinated manner and in conformity with the agreed common elements set
out in that Recommendation and with the jurisdictional and other basic legal principles of each
country;

* Convention on Combating Bribery of Foreign Public Officials in International Business Transactions, OECD
Doc. DAFFE/IME/BR(97)20, reprinted in 37 I.L.M. 1 (1998).
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Welcoming other recent developments which further advance international understanding and
co-operation in combating bribery of public officials, including actions of the United Nations, the
World Bank, the International Monetary Fund, the World Trade Organisation, the Organisation
of American States, the Council of Europe and the European Union;
Welcoming the efforts of companies, business organisations and trade unions as well as other
non-governmental organisations to combat bribery;
Recognising the role of governments in the prevention of solicitation of bribes from individuals
and enterprises in international business transactions;
Recognising that achieving progress in this field requires not only efforts on a national level but
also multilateral co-operation, monitoring and follow-up;
Recognising that achieving equivalence among the measures to be taken by the Parties is an
essential object and purpose of the Convention, which requires that the Convention be ratified
without derogations affecting this equivalence;
Have agreed as follows:

Article 1
The Offence of Bribery of Foreign Public Officials

1.

Each Party shall take such measures as may be necessary to establish that it is a
criminal offence under its law for any person intentionally to offer, promise or give any
undue pecuniary or other advantage, whether directly or through intermediaries, to a
foreign public official, for that official or for a third party, in order that the official act or
refrain from acting in relation to the performance of official duties, in order to obtain or
retain business or other improper advantage in the conduct of international business.
2. Each Party shall take any measures necessary to establish that complicity in, including
incitement, aiding and abetting, or authorisation of an act of bribery of a foreign public
official shall be a criminal offence. Attempt and conspiracy to bribe a foreign public
official shall be criminal offences to the same extent as attempt and conspiracy to bribe a
public official of that Party.
3. The offences set out in paragraphs 1 and 2 above are hereinafter referred to as “bribery of a
foreign public official”.
4. For the purpose of this Convention:
a. “foreign public official” means any person holding a legislative, administrative or judicial
office of a foreign country, whether appointed or elected; any person exercising a public
function for a foreign country, including for a public agency or public enterprise; and
any official or agent of a public international organisation;
b. “foreign country” includes all levels and subdivisions of government, from national
to local;
c. “act or refrain from acting in relation to the performance of official duties” includes
any use of the public official’s position, whether or not within the official’s authorised
competence.
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Article 2
Responsibility of Legal Persons

Each Party shall take such measures as may be necessary, in accordance with its legal principles, to
establish the liability of legal persons for the bribery of a foreign public official.

Article 3
Sanctions

1.

The bribery of a foreign public official shall be punishable by effective, proportionate and
dissuasive criminal penalties. The range of penalties shall be comparable to that applicable to
the bribery of the Party’s own public officials and shall, in the case of natural persons, include
deprivation of liberty sufficient to enable effective mutual legal assistance and extradition.
2. In the event that, under the legal system of a Party, criminal responsibility is not applicable
to legal persons, that Party shall ensure that legal persons shall be subject to effective,
proportionate and dissuasive non-criminal sanctions, including monetary sanctions, for
bribery of foreign public officials.
3. Each Party shall take such measures as may be necessary to provide that the bribe and
the proceeds of the bribery of a foreign public official, or property the value of which
corresponds to that of such proceeds, are subject to seizure and confiscation or that
monetary sanctions of comparable effect are applicable.
4. Each Party shall consider the imposition of additional civil or administrative sanctions
upon a person subject to sanctions for the bribery of a foreign public official.

Article 4
Jurisdiction

1.

Each Party shall take such measures as may be necessary to establish its jurisdiction over
the bribery of a foreign public official when the offence is committed in whole or in part
in its territory.
2. Each Party which has jurisdiction to prosecute its nationals for offences committed
abroad shall take such measures as may be necessary to establish its jurisdiction to do so in
respect of the bribery of a foreign public official, according to the same principles.
3. When more than one Party has jurisdiction over an alleged offence described in this
Convention, the Parties involved shall, at the request of one of them, consult with a view
to determining the most appropriate jurisdiction for prosecution.
4. Each Party shall review whether its current basis for jurisdiction is effective in the
fight against the bribery of foreign public officials and, if it is not, shall take remedial steps.

Article 5
Enforcement

Investigation and prosecution of the bribery of a foreign public official shall be subject to the
applicable rules and principles of each Party. They shall not be influenced by considerations of
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national economic interest, the potential effect upon relations with another State or the identity
of the natural or legal persons involved.

Article 6
Statute of Limitations

Any statute of limitations applicable to the offence of bribery of a foreign public official shall
allow an adequate period of time for the investigation and prosecution of this offence.

Article 7
Money Laundering

Each Party which has made bribery of its own public official a predicate offence for the purpose
of the application of its money laundering legislation shall do so on the same terms for the bribery
of a foreign public official, without regard to the place where the bribery occurred.

Article 8
Accounting

1.

In order to combat bribery of foreign public officials effectively, each Party shall take
such measures as may be necessary, within the framework of its laws and regulations
regarding the maintenance of books and records, financial statement disclosures,
and accounting and auditing standards, to prohibit the establishment of off-thebooks accounts, the making of off-the-books or inadequately identified transactions,
the recording of non-existent expenditures, the entry of liabilities with incorrect
identification of their object, as well as the use of false documents, by companies subject
to those laws and regulations, for the purpose of bribing foreign public officials or of
hiding such bribery.
2. Each Party shall provide effective, proportionate and dissuasive civil, administrative or
criminal penalties for such omissions and falsifications in respect of the books, records,
accounts and financial statements of such companies.

Article 9
Mutual Legal Assistance

1.

Each Party shall, to the fullest extent possible under its laws and relevant treaties and
arrangements, provide prompt and effective legal assistance to another Party for the
purpose of criminal investigations and proceedings brought by a Party concerning
offences within the scope of this Convention and for non-criminal proceedings within
the scope of this Convention brought by a Party against a legal person. The requested
Party shall inform the requesting Party, without delay, of any additional information or
documents needed to support the request for assistance and, where requested, of the
status and outcome of the request for assistance.
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2. Where a Party makes mutual legal assistance conditional upon the existence of dual
criminality, dual criminality shall be deemed to exist if the offence for which the assistance
is sought is within the scope of this Convention.
3. A Party shall not decline to render mutual legal assistance for criminal matters within the
scope of this Convention on the ground of bank secrecy.

Article 10
Extradition

1.

Bribery of a foreign public official shall be deemed to be included as an extraditable
offence under the laws of the Parties and the extradition treaties between them.
2. If a Party which makes extradition conditional on the existence of an extradition treaty
receives a request for extradition from another Party with which it has no extradition
treaty, it may consider this Convention to be the legal basis for extradition in respect of
the offence of bribery of a foreign public official.
3. Each Party shall take any measures necessary to assure either that it can extradite its
nationals or that it can prosecute its nationals for the offence of bribery of a foreign public
official. A Party which declines a request to extradite a person for bribery of a foreign
public official solely on the ground that the person is its national shall submit the case to
its competent authorities for the purpose of prosecution.
4. Extradition for bribery of a foreign public official is subject to the conditions set out in
the domestic law and applicable treaties and arrangements of each Party. Where a Party
makes extradition conditional upon the existence of dual criminality, that condition shall
be deemed to be fulfilled if the offence for which extradition is sought is within the scope
of Article 1 of this Convention.

Article 11
Responsible Authorities

For the purposes of Article 4, paragraph 3, on consultation, Article 9, on mutual legal assistance
and Article 10, on extradition, each Party shall notify to the Secretary-General of the OECD an
authority or authorities responsible for making and receiving requests, which shall serve as channel
of communication for these matters for that Party, without prejudice to other arrangements
between Parties.

Article 12
Monitoring and Follow-up

The Parties shall co-operate in carrying out a programme of systematic follow-up to monitor and
promote the full implementation of this Convention. Unless otherwise decided by consensus
of the Parties, this shall be done in the framework of the OECD Working Group on Bribery
in International Business Transactions and according to its terms of reference, or within the
framework and terms of reference of any successor to its functions, and Parties shall bear the costs
of the programme in accordance with the rules applicable to that body.
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Article 13
Signature and Accession

1.

Until its entry into force, this Convention shall be open for signature by OECD members
and by non-members which have been invited to become full participants in its Working
Group on Bribery in International Business Transactions.
2. Subsequent to its entry into force, this Convention shall be open to accession by any
nonsignatory which is a member of the OECD or has become a full participant in the
Working Group on Bribery in International Business Transactions or any successor to
its functions. For each such nonsignatory, the Convention shall enter into force on the
sixtieth day following the date of deposit of its instrument of accession.

Article 14
Ratification and Depositary

1.

This Convention is subject to acceptance, approval or ratification by the Signatories, in
accordance with their respective laws.
2. Instruments of acceptance, approval, ratification or accession shall be deposited with the
Secretary-General of the OECD, who shall serve as Depositary of this Convention.

Article 15
Entry into Force

1.

This Convention shall enter into force on the sixtieth day following the date upon which
five of the ten countries which have the ten largest export shares set out in (annexed),* and
which represent by themselves at least sixty per cent of the combined total exports of those
ten countries, have deposited their instruments of acceptance, approval, or ratification.
For each signatory depositing its instrument after such entry into force, the Convention
shall enter into force on the sixtieth day after deposit of its instrument.
2. If, after December 31, 1998, the Convention has not entered into force under paragraph
1 above, any signatory which has deposited its instrument of acceptance, approval or
ratification may declare in writing to the Depositary its readiness to accept entry into force
of this Convention under this paragraph 2. The Convention shall enter into force for such
a signatory on the sixtieth day following the date upon which such declarations have been
deposited by at least two signatories. For each signatory depositing its declaration after
such entry into force, the Convention shall enter into force on the sixtieth day following
the date of deposit.

* The annex to the OECD Convention is not included in this appendix.
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Article 16
Amendment

Any Party may propose the amendment of this Convention. A proposed amendment shall be
submitted to the Depositary which shall communicate it to the other Parties at least sixty days
before convening a meeting of the Parties to consider the proposed amendment. An amendment
adopted by consensus of the Parties, or by such other means as the Parties may determine by
consensus, shall enter into force sixty days after the deposit of an instrument of ratification,
acceptance or approval by all of the Parties, or in such other circumstances as may be specified by
the Parties at the time of adoption of the amendment.

Article 17
Withdrawal

A Party may withdraw from this Convention by submitting written notification to the Depositary.
Such withdrawal shall be effective one year after the date of the receipt of the notification. After
withdrawal, co-operation shall continue between the Parties and the Party which has withdrawn
on all requests for assistance or extradition made before the effective date of withdrawal which
remain pending.
Concerning Belgium-Luxembourg: Trade statistics for Belgium and Luxembourg are available
only on a combined basis for the two countries. For purposes of Article 15, paragraph 1 of the
Convention, if either Belgium or Luxembourg deposits its instrument of acceptance, approval
or ratification, or if both Belgium and Luxembourg deposit their instruments of acceptance,
approval or ratification, it shall be considered that one of the countries which have the ten largest
exports shares has deposited its instrument and the joint exports of both countries will be counted
towards the 60 percent of combined total exports of those ten countries, which is required for
entry into force under this provision.

OECD CONVENTION—APPENDIX I: Part B

Commentaries on the Convention on Combating
Bribery of Foreign Public Officials in International
Business Transactions*
Adopted by the Negotiating Conference on November 21, 1997
General:
1. This Convention deals with what, in the law of some countries, is called “active corruption”
or “active bribery”, meaning the offence committed by the person who promises or gives
the bribe, as contrasted with “passive bribery”, the offence committed by the official who
receives the bribe. The Convention does not utilise the term “active bribery” simply to
avoid it being misread by the nontechnical reader as implying that the briber has taken the
initiative and the recipient is a passive victim. In fact, in a number of situations, the recipient
will have induced or pressured the briber and will have been, in that sense, the more active.
2. This Convention seeks to assure a functional equivalence among the measures taken by
the Parties to sanction bribery of foreign public officials, without requiring uniformity or
changes in fundamental principles of a Party’s legal system.

Article 1
The Offence of Bribery of Foreign Public Officials

Re paragraph 1:
3. Article 1 establishes a standard to be met by Parties, but does not require them to utilise its
precise terms in defining the offence under their domestic laws. A Party may use various
* Commentaries on the Convention on Combating Bribery of Foreign Public Officials in International Business
Transactions, OECD Doc. DAFFE/IME/BR(97)20, reprinted in 37 I.L.M. 1 (1998).
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4.

5.

6.

7.

8.
9.

10.

approaches to fulfill its obligations, provided that conviction of a person for the offence
does not require proof of elements beyond those which would be required to be proved
if the offence were defined as in this paragraph. For example, a statute prohibiting the
bribery of agents generally which does not specifically address bribery of a foreign public
official, and a statute specifically limited to this case, could both comply with this Article.
Similarly, a statute which defined the offence in terms of payments “to induce a breach of
the official’s duty” could meet the standard provided that it was understood that every
public official had a duty to exercise judgement or discretion impartially and this was an
“autonomous” definition not requiring proof of the law of the particular official’s country.
It is an offence within the meaning of paragraph 1 to bribe to obtain or retain business or
other improper advantage whether or not the company concerned was the best qualified
bidder or was otherwise a company which could properly have been awarded the business.
“Other improper advantage” refers to something to which the company concerned was
not clearly entitled, for example, an operating permit for a factory which fails to meet the
statutory requirements.
The conduct described in paragraph 1 is an offence whether the offer or promise is made
or the pecuniary or other advantage is given on that person’s own behalf or on behalf of
any other natural person or legal entity.
It is also an offence irrespective of, inter alia, the value of the advantage, its results,
perceptions of local custom, the tolerance of such payments by local authorities, or the
alleged necessity of the payment in order to obtain or retain business or other improper
advantage.
It is not an offence, however, if the advantage was permitted or required by the written law
or regulation of the foreign public official’s country, including case law.
Small “facilitation” payments do not constitute payments made “to obtain or retain business
or other improper advantage” within the meaning of paragraph 1 and, accordingly, are also not
an offence. Such payments, which, in some countries, are made to induce public officials to
perform their functions, such as issuing licenses or permits, are generally illegal in the foreign
country concerned. Other countries can and should address this corrosive phenomenon by
such means as support for programmes of good governance. However, criminalisation by
other countries does not seem a practical or effective complementary action.
Under the legal system of some countries, an advantage promised or given to any person,
in anticipation of his or her becoming a foreign public official, falls within the scope of the
offences described in Article 1, paragraph 1 or 2. Under the legal system of many countries,
it is considered technically distinct from the offences covered by the present Convention.
However, there is a commonly shared concern and intent to address this phenomenon
through further work.

Re paragraph 2:
11. The offences set out in paragraph 2 are understood in terms of their normal content
in national legal systems. Accordingly, if authorisation, incitement, or one of the other
listed acts, which does not lead to further action, is not itself punishable under a Party’s
legal system, then the Party would not be required to make it punishable with respect to
bribery of a foreign public official.
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Re paragraph 4:
12. “Public function” includes any activity in the public interest, delegated by a foreign
country, such as the performance of a task delegated by it in connection with public
procurement.
13. A “public agency” is an entity constituted under public law to carry out specific tasks in
the public interest.
14. A “public enterprise” is any enterprise, regardless of its legal form, over which a government,
or governments, may, directly or indirectly, exercise a dominant influence. This is deemed
to be the case, inter alia, when the government or governments hold the majority of the
enterprise’s subscribed capital, control the majority of votes attaching to shares issued by
the enterprise or can appoint a majority of the members of the enterprise’s administrative
or managerial body or supervisory board.
15. An official of a public enterprise shall be deemed to perform a public function unless
the enterprise operates on a normal commercial basis in the relevant market, i.e., on a
basis which is substantially equivalent to that of a private enterprise, without preferential
subsidies or other privileges.
16. In special circumstances, public authority may in fact be held by persons (e.g., political
party officials in single party states) not formally designated as public officials. Such
persons, through their de facto performance of a public function, may, under the legal
principles of some countries, be considered to be foreign public officials.
17. “Public international organisation” includes any international organisation formed
by states, governments, or other public international organisations, whatever the form
of organisation and scope of competence, including, for example, a regional economic
integration organisation such as the European Communities.
18. “Foreign country” is not limited to states, but includes any organised foreign area or
entity, such as an autonomous territory or a separate customs territory.
19. One case of bribery which has been contemplated under the definition in paragraph 4.c is
where an executive of a company gives a bribe to a senior official of a government, in order
that this official use his office—though acting outside his competence—to make another
official award a contract to that company.

Article 2
Responsibility of Legal Persons

20. In the event that, under the legal system of a Party, criminal responsibility is not applicable
to legal persons, that Party shall not be required to establish such criminal responsibility.

Article 3
Sanctions

Re paragraph 3:
21. The “proceeds” of bribery are the profits or other benefits derived by the briber from the
transaction or other improper advantage obtained or retained through bribery.
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22. The term “confiscation” includes forfeiture where applicable and means the permanent
deprivation of property by order of a court or other competent authority. This paragraph
is without prejudice to rights of victims.
23. Paragraph 3 does not preclude setting appropriate limits to monetary sanctions.

Re paragraph 4:
24. Among the civil or administrative sanctions, other than non-criminal fines, which
might be imposed upon legal persons for an act of bribery of a foreign public official
are: exclusion from entitlement to public benefits or aid; temporary or permanent
disqualification from participation in public procurement or from the practice of other
commercial activities; placing under judicial supervision; and a judicial winding-up order.

Article 4
Jurisdiction

Re paragraph 1:
25. The territorial basis for jurisdiction should be interpreted broadly so that an extensive
physical connection to the bribery act is not required.

Re paragraph 2:
26. Nationality jurisdiction is to be established according to the general principles and
conditions in the legal system of each Party. These principles deal with such matters
as dual criminality. However, the requirement of dual criminality should be deemed
to be met if the act is unlawful where it occurred, even if under a different criminal
statute. For countries which apply nationality jurisdiction only to certain types
of offences, the reference to “principles” includes the principles upon which such
selection is based.

Article 5
Enforcement

27. Article 5 recognises the fundamental nature of national regimes of prosecutorial discretion.
It recognises as well that, in order to protect the independence of prosecution, such
discretion is to be exercised on the basis of professional motives and is not to be subject
to improper influence by concerns of a political nature. Article 5 is complemented by
paragraph 6 of the Annex to the 1997 OECD Revised Recommendation on Combating
Bribery in International Business Transactions, C(97)123/FINAL (hereinafter, “1997
OECD Recommendation”), which recommends, inter alia, that complaints of bribery
of foreign public officials should be seriously investigated by competent authorities and
that adequate resources should be provided by national governments to permit effective
prosecution of such bribery. Parties will have accepted this Recommendation, including
its monitoring and follow-up arrangements.
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Article 7
Money Laundering

28. In Article 7, “bribery of its own public official” is intended broadly, so that bribery
of a foreign public official is to be made a predicate offence for money laundering
legislation on the same terms, when a Party has made either active or passive bribery of its
own public official such an offence. When a Party has made only passive bribery of its own
public officials a predicate offence for money laundering purposes, this article requires
that the laundering of the bribe payment be subject to money laundering legislation.

Article 8
Accounting

29. Article 8 is related to section V of the 1997 OECD Recommendation, which all Parties
will have accepted and which is subject to follow-up in the OECD Working Group
on Bribery in International Business Transactions. This paragraph contains a series of
recommendations concerning accounting requirements, independent external audit
and internal company controls the implementation of which will be important to the
overall effectiveness of the fight against bribery in international business. However, one
immediate consequence of the implementation of this Convention by the Parties will be
that companies which are required to issue financial statements disclosing their material
contingent liabilities will need to take into account the full potential liabilities under this
Convention, in particular its Articles 3 and 8, as well as other losses which might flow
from conviction of the company or its agents for bribery. This also has implications for
the execution of professional responsibilities of auditors regarding indications of bribery
of foreign public officials. In addition, the accounting offences referred to in Article 8 will
generally occur in the company’s home country, when the bribery offence itself may have
been committed in another country, and this can fill gaps in the effective reach of the
Convention.

Article 9
Mutual Legal Assistance

30. Parties will have also accepted, through paragraph 8 of the Agreed Common Elements
annexed to the 1997 OECD Recommendation, to explore and undertake means to
improve the efficiency of mutual legal assistance.

Re paragraph 1:
31. Within the framework of paragraph 1 of Article 9, Parties should, upon request, facilitate
or encourage the presence or availability of persons, including persons in custody,
who consent to assist in investigations or participate in proceedings. Parties should
take measures to be able, in appropriate cases, to transfer temporarily such a person in
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custody to a Party requesting it and to credit time in custody in the requesting Party
to the transferred person’s sentence in the requested Party. The Parties wishing to use
this mechanism should also take measures to be able, as a requesting Party, to keep a
transferred person in custody and return this person without necessity of extradition
proceedings.

Re paragraph 2:
32. Paragraph 2 addresses the issue of identity of norms in the concept of dual criminality.
Parties with statutes as diverse as a statute prohibiting the bribery of agents generally
and a statute directed specifically at bribery of foreign public officials should be able to
co-operate fully regarding cases whose facts fall within the scope of the offences described
in this Convention.

Article 10
Extradition

Re paragraph 2:
33. A Party may consider this Convention to be a legal basis for extradition if, for one or
more categories of cases falling within this Convention, it requires an extradition
treaty. For example, a country may consider it a basis for extradition of its nationals if it
requires an extradition treaty for that category but does not require one for extradition of
non-nationals.

Article 12
Monitoring and Follow-up

34. The current terms of reference of the OECD Working Group on Bribery which are
relevant to monitoring and follow-up are set out in Section VIII of the 1997 OECD
Recommendation. They provide for:
i) receipt of notifications and other information submitted to it by the [participating]
countries;
ii) regular reviews of steps taken by [participating] countries to implement the
Recommendation and to make proposals, as appropriate, to assist [participating]
countries in its implementation; these reviews will be based on the following
complementary systems:
— a system of self evaluation, where [participating] countries’ responses on the
basis of a questionnaire will provide a basis for assessing the implementation of
the Recommendation;
— a system of mutual evaluation, where each [participating] country will be
examined in turn by the Working Group on Bribery, on the basis of a report
which will provide an objective assessment of the progress of the [participating]
country in implementing the Recommendation.
iii) examination of specific issues relating to bribery in international business transactions;
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...
v) provision of regular information to the public on its work and activities and on
implementation of the Recommendation.
35. The costs of monitoring and follow-up will, for OECD Members, be handled through the
normal OECD budget process. For non-members of the OECD, the current rules create
an equivalent system of cost sharing, which is described in the Resolution of the Council
Concerning Fees for Regular Observer Countries and Non-Member Full Participants in
OECD Subsidiary Bodies, C(96)223/FINAL.
36. The follow-up of any aspect of the Convention which is not also follow-up of the 1997
OECD Recommendation or any other instrument accepted by all the participants
in the OECD Working Group on Bribery will be carried out by the Parties to the
Convention and, as appropriate, the participants party to another, corresponding
instrument.

Article 13
Signature and Accession

37. The Convention will be open to non-members which become full participants in
the OECD Working Group on Bribery in International Business Transactions. Full
participation by non-members in this Working Group is encouraged and arranged under
simple procedures. Accordingly, the requirement of full participation in the Working
Group, which follows from the relationship of the Convention to other aspects of the
fight against bribery in international business, should not be seen as an obstacle by
countries wishing to participate in that fight. The Council of the OECD has appealed
to non-members to adhere to the 1997 OECD Recommendation and to participate in
any institutional follow-up or implementation mechanism, i.e., in the Working Group.
The current procedures regarding full participation by nonmembers in the Working
Group may be found in the Resolution of the Council concerning the Participation
of Non-Member Economies in the Work of Subsidiary Bodies of the Organisation,
C(96)64/REV1/FINAL. In addition to accepting the Revised Recommendation of the
Council on Combating Bribery, a full participant also accepts the Recommendation on
the Tax Deductibility of Bribes of Foreign Public Officials, adopted on April 11, 1996,
C(96)27/FINAL.

AUSTRALIA—APPENDIX II: Part A

Criminal Code Act 1995*
*****

Division 70—Bribery of foreign public officials
70.1 Definitions
In this Division:
benefit includes any advantage and is not limited to property.
business advantage means an advantage in the conduct of business.
control, in relation to a company, body or association, includes control as a result of, or
by means of, trusts, agreements, arrangements, understandings and practices, whether or
not having legal or equitable force and whether or not based on legal or equitable rights.
duty, in relation to a foreign public official, means any authority, duty, function or
power that:
(a) is conferred on the official; or
(b) that the official holds himself or herself out as having.
foreign government body means:
(a) the government of a foreign country or of part of a foreign country; or
(b) an authority of the government of a foreign country; or
(c) an authority of the government of part of a foreign country; or

* Criminal Code Act 1995, sch., ss. 70.1-70.6 (Cth) (Austl.).
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(d) a foreign local government body or foreign regional government body; or
(e) a foreign public enterprise.
foreign public enterprise means a company or any other body or association where:
(a) in the case of a company—one of the following applies:
(i) the government of a foreign country or of part of a foreign country holds
more than 50% of the issued share capital of the company;
(ii) the government of a foreign country or of part of a foreign country holds
more than 50% of the voting power in the company;
(iii) the government of a foreign country or of part of a foreign country is in a
position to appoint more than 50% of the company’s board of directors;
(iv) the directors (however described) of the company are accustomed or under
an obligation (whether formal or informal) to act in accordance with the
directions, instructions or wishes of the government of a foreign country or
of part of a foreign country;
(v) the government of a foreign country or of part of a foreign country is in a
position to exercise control over the company; and
(b) in the case of any other body or association—either of the following applies:
(i) the members of the executive committee (however described) of the body
or association are accustomed or under an obligation (whether formal or
informal) to act in accordance with the directions, instructions or wishes of
the government of a foreign country or of part of a foreign country;
(ii) the government of a foreign country or of part of a foreign country is in a
position to exercise control over the body or association; and
(c) the company, body or association:
(i) enjoys special legal rights or a special legal status under a law of a foreign
country or of part of a foreign country; or
(ii) enjoys special benefits or privileges under a law of a foreign country or of
part of a foreign country;
because of the relationship of the company, body or association with the government
of the foreign country or of the part of the foreign country, as the case may be.
foreign public official means:
(a) an employee or official of a foreign government body; or
(b) an individual who performs work for a foreign government body under a
contract; or
(c) an individual who holds or performs the duties of an appointment, office or
position under a law of a foreign country or of part of a foreign country; or
(d) an individual who holds or performs the duties of an appointment, office or
position created by custom or convention of a foreign country or of part of a
foreign country; or
(e) an individual who is otherwise in the service of a foreign government body
(including service as a member of a military force or police force); or
(f ) a member of the executive, judiciary or magistracy of a foreign country or of part
of a foreign country; or
(g) an employee of a public international organisation; or
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(h) an individual who performs work for a public international organisation under a
contract; or
(i) an individual who holds or performs the duties of an office or position in a public
international organisation; or
(j) an individual who is otherwise in the service of a public international
organisation; or
(k) a member or officer of the legislature of a foreign country or of part of a foreign
country; or
(l) an individual who:
(i) is an authorised intermediary of a foreign public official covered by any of
the above paragraphs; or
(ii) holds himself or herself out to be the authorised intermediary of a foreign
public official covered by any of the above paragraphs.
public international organisation means:
(a) an organisation:
(i) of which 2 or more countries, or the governments of 2 or more countries, are
members; or
(ii) that is constituted by persons representing 2 or more countries, or
representing the governments of 2 or more countries; or
(b) an organisation established by, or a group of organisations constituted by:
(i) organisations of which 2 or more countries, or the governments of 2 or more
countries, are members; or
(ii) organisations that are constituted by the representatives of 2 or more
countries, or the governments of 2 or more countries; or
(c) an organisation that is:
(i) an organ of, or office within, an organisation described in paragraph (a) or
(b); or
(ii) a commission, council or other body established by an organisation so
described or such an organ; or
(iii) a committee, or subcommittee of a committee, of an organisation described
in paragraph (a) or (b), or of such an organ, council or body.
share includes stock.

70.2 Bribing a foreign public official
(1) A person is guilty of an offence if:
(a) the person:
(i) provides a benefit to another person; or
(ii) causes a benefit to be provided to another person; or
(iii) offers to provide, or promises to provide, a benefit to another person; or
(iv) causes an offer of the provision of a benefit, or a promise of the provision of a
benefit, to be made to another person; and
(b) the benefit is not legitimately due to the other person; and
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(c) the first-mentioned person does so with the intention of influencing a foreign
public official (who may be the other person) in the exercise of the official’s duties
as a foreign public official in order to:
(i) obtain or retain business; or
(ii) obtain or retain a business advantage that is not legitimately due to the
recipient, or intended recipient, of the business advantage (who may be the
first-mentioned person).
Note: For defences see sections 70.3 and 70.4.

(1A) In a prosecution for an offence under subsection (1), it is not necessary to prove that
business, or a business advantage, was actually obtained or retained.
Benefit that is not legitimately due
(2) For the purposes of this section, in working out if a benefit is not legitimately due to a
person in a particular situation, disregard the following:
(a) the fact that the benefit may be, or be perceived to be, customary, necessary or
required in the situation;
(b) the value of the benefit;
(c) any official tolerance of the benefit.
Business advantage that is not legitimately due
(3)

For the purposes of this section, in working out if a business advantage is not legitimately
due to a person in a particular situation, disregard the following:
(a) the fact that the business advantage may be customary, or perceived to be customary,
in the situation;
(b) the value of the business advantage;
(c) any official tolerance of the business advantage.

Penalty for individual
(4) An offence against subsection (1) committed by an individual is punishable on conviction
by imprisonment for not more than 10 years, a fine not more than 10,000 penalty units,
or both.
Penalty for body corporate
(5)

An offence against subsection (1) committed by a body corporate is punishable on
conviction by a fine not more than the greatest of the following:
(a) 100,000 penalty units;
(b) if the court can determine the value of the benefit that the body corporate, and any
body corporate related to the body corporate, have obtained directly or indirectly
and that is reasonably attributable to the conduct constituting the offence—3 times
the value of that benefit;
(c) if the court cannot determine the value of that benefit—10% of the annual
turnover of the body corporate during the period (the turnover period) of
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12 months ending at the end of the month in which the conduct constituting the
offence occurred.
(6) For the purposes of this section, the annual turnover of a body corporate, during the
turnover period, is the sum of the values of all the supplies that the body corporate, and
any body corporate related to the body corporate, have made, or are likely to make, during
that period, other than the following supplies:
(a) supplies made from any of those bodies corporate to any other of those bodies
corporate;
(b) supplies that are input taxed;
(c) supplies that are not for consideration (and are not taxable supplies under section
72-5 of the A New Tax System (Goods and Services Tax) Act 1999);
(d) supplies that are not made in connection with an enterprise that the body corporate
carries on.
(7) Expressions used in subsection (6) that are also used in the A New Tax System (Goods
and Services Tax) Act 1999 have the same meaning in that subsection as they have in
that Act.
(8) The question whether 2 bodies corporate are related to each other is to be determined
for the purposes of this section in the same way as for the purposes of the Corporations
Act 2001.

70.3 Defence—conduct lawful in foreign public official’s country
(1) A person is not guilty of an offence against section 70.2 in the cases set out in the
following table:
Defence of Lawful Conduct
Item In a case where the person’s
conduct occurred in
relation to this kind of
foreign public official. . .
1

2

3

an employee or official of a
foreign government body

and if it were assumed
that the person’s conduct
had occurred wholly. . .

in the place where the
central administration
of the body is located
an individual who performs
in the place where the
work for a foreign government central administration
body under a contract
of the body is located
an individual who holds
in the foreign country or
or performs the duties of
in the part of the foreign
an appointment, office or
country, as the case may be
position under a law of a
foreign country or of part
of a foreign country

this written law requires
or permits the provision
of the benefit . . .
a written law in force in
that place
a written law in force in
that place
a written law in force in
the foreign country or
in the part of the foreign
country, as the case may be
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Item In a case where the person’s
conduct occurred in
relation to this kind of
foreign public official. . .

and if it were assumed
that the person’s conduct
had occurred wholly. . .

this written law requires
or permits the provision
of the benefit . . .

4

in the foreign country or
in the part of the foreign
country, as the case may be

a written law in force in
the foreign country or
in the part of the foreign
country, as the case
may be

in the place where the
central administration
of the body is located

a written law in force in
that place

in the foreign country or
in the part of the foreign
country, as the case may be

a written law in force in the
foreign country or in the
part of the foreign country,
as the case may be
a written law in force in
that place

5

6

7

8

9

10

11

an individual who holds
or performs the duties of
an appointment, office or
position created by custom
or convention of a foreign
country or of part of a foreign
country
an individual who is otherwise
in the service of a foreign
government body (including
service as a member of a
military force or police force)
a member of the executive,
judiciary or magistracy of a
foreign country or of part
of a foreign country
an employee of a public
international organisation

in the place where the
headquarters of the
organisation is located
an individual who performs
in the place where the
work for a public international headquarters of the
organisation under a contract organisation is located
an individual who holds or
in the place where the
performs the duties of a public headquarters of the
office or position in a public organisation is located
international organisation
an individual who is otherwise in the place where the
in the service of a public
headquarters of the
international organisation
organisation is located
a member or officer of the
in the foreign country or
legislature of a foreign country in the part of the foreign
or of part of a foreign country country, as the case
may be

a written law in force in
that place
a written law in force in
that place

a written law in force in
that place
a written law in force in the
foreign country or in the
part of the foreign country,
as the case may be

Note: A defendant bears an evidential burden in relation to the matter in subsection (1). See subsection 13.3(3).
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(2) A person is not guilty of an offence against section 70.2 if:
(a) the person’s conduct occurred in relation to a foreign public official covered by
paragraph (l) of the definition of foreign public official in section 70.1 (which deals
with intermediaries of foreign public officials covered by other paragraphs of that
definition); and
(b) assuming that the first-mentioned person’s conduct had occurred instead in
relation to:
(i) the other foreign public official of whom the first-mentioned foreign public
official was an authorised intermediary; or
(ii) the other foreign public official in relation to whom the first-mentioned foreign
public official held himself or herself out to be an authorised intermediary;
subsection (1) would have applied in relation to the first-mentioned person.
Note: A defendant bears an evidential burden in relation to the matter in subsection (2). See subsection 13.3(3).

(3) To avoid doubt, if:
(a) a person’s conduct occurred in relation to a foreign public official covered by 2 or
more paragraphs of the definition of foreign public official in section 70.1; and
(b) at least one of the corresponding items in subsection (1) is applicable to the conduct
of the first-mentioned person;
subsection (1) applies to the conduct of the first-mentioned person.

70.4 Defence—facilitation payments
(1) A person is not guilty of an offence against section 70.2 if:
(a) the value of the benefit was of a minor nature; and
(b) the person’s conduct was engaged in for the sole or dominant purpose of expediting
or securing the performance of a routine government action of a minor nature; and
(c) as soon as practicable after the conduct occurred, the person made a record of the
conduct that complies with subsection (3); and
(d) any of the following subparagraphs applies:
(i) the person has retained that record at all relevant times;
(ii) that record has been lost or destroyed because of the actions of another
person over whom the first-mentioned person had no control, or because of a
non-human act or event over which the first-mentioned person had no control,
and the first-mentioned person could not reasonably be expected to have
guarded against the bringing about of that loss or that destruction;
(iii) a prosecution for the offence is instituted more than 7 years after the conduct
occurred.
Note: A defendant bears an evidential burden in relation to the matter in subsection (1). See subsection 13.3(3).

Routine government action
(2) For the purposes of this section, a routine government action is an action of a foreign
public official that:
(a) is ordinarily and commonly performed by the official; and
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(b) is covered by any of the following subparagraphs:
(i)
granting a permit, licence or other official document that qualifies a person to
do business in a foreign country or in a part of a foreign country;
(ii) processing government papers such as a visa or work permit;
(iii) providing police protection or mail collection or delivery;
(iv) scheduling inspections associated with contract performance or related to the
transit of goods;
(v)
providing telecommunications services, power or water;
(vi) loading and unloading cargo;
(vii) protecting perishable products, or commodities, from deterioration;
(viii) any other action of a similar nature; and
(c) does not involve a decision about:
(i)
whether to award new business; or
(ii) whether to continue existing business with a particular person; or
(iii) the terms of new business or existing business; and
(d) does not involve encouraging a decision about:
(i)
whether to award new business; or
(ii) whether to continue existing business with a particular person; or
(iii) the terms of new business or existing business.
Content of records
(3) A record of particular conduct engaged in by a person complies with this subsection if the
record sets out:
(a) the value of the benefit concerned; and
(b) the date on which the conduct occurred; and
(c) the identity of the foreign public official in relation to whom the conduct occurred; and
(d) if that foreign public official is not the other person mentioned in paragraph 70.2(1)
(a)—the identity of that other person; and
(e) particulars of the routine government action that was sought to be expedited or
secured by the conduct; and
(f ) the person’s signature or some other means of verifying the person’s identity.

70.5 Territorial and nationality requirements
(1) A person does not commit an offence against section 70.2 unless:
(a) the conduct constituting the alleged offence occurs:
(i) wholly or partly in Australia; or
(ii) wholly or partly on board an Australian aircraft or an Australian ship; or
(b) the conduct constituting the alleged offence occurs wholly outside Australia and:
(i) at the time of the alleged offence, the person is an Australian citizen; or
(ii) at the time of the alleged offence, the person is a resident of Australia; or
(iii) at the time of the alleged offence, the person is a body corporate incorporated
by or under a law of the Commonwealth or of a State or Territory.
Note: The expression offence against section 70.2 is given an extended meaning by subsections 11.2(1), 11.2A(1) and
11.6(2).
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(2) Proceedings for an offence against section 70.2 must not be commenced without the
Attorney-General’s written consent if:
(a) the conduct constituting the alleged offence occurs wholly outside Australia; and
(b) at the time of the alleged offence, the person alleged to have committed the offence is:
(i) a resident of Australia; and
(ii) not an Australian citizen.
(3) However, a person may be arrested for, charged with, or remanded in custody or released
on bail in connection with an offence against section 70.2 before the necessary consent
has been given.

70.6 Saving of other laws
This Division is not intended to exclude or limit the operation of any other law of the
Commonwealth or any law of a State or Territory.
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Criminal Code Amendment (Bribery of Foreign Public
Officials) Bill 1999 – Explanatory Memorandum*
General Outline
The Bill amends the Criminal Code Act 1995 by inserting part of a new Chapter 4 (The integrity
and security of the international community and foreign governments) into the Criminal Code;
the Bill inserts Division 70 of Chapter 4. Division 70 provides an offence of bribing a foreign
public official.
The effect of the Bill is:
• to prohibit providing or offering a benefit which is not legitimately due to another person
with the intention of influencing a foreign public official in the exercise of his or her duties
in order to obtain or retain business or obtain or retain a business advantage that is not
legitimately due to the recipient or intended recipient;
• to apply the prohibition to conduct within and outside Australia, so long as, where the
conduct occurs wholly outside Australia, the person is an Australian citizen or the company
is a company incorporated in Australia;
• to ensure that the ancillary offences of attempt, complicity, incitement and conspiracy
which occur within and outside Australia apply where they relate to conduct included in
the primary offence (clause 70.2);
• to ensure Australia complies with the key feature of the OECD Convention on Combating
Bribery of Foreign Public Officials in International Business Transactions (‘the OECD
Convention’).

* Criminal Code Amendment (Bribery of Foreign Public Officials) Bill 1999, Explanatory Memorandum (Cth)
(Austl.).
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In December 1996 the United Nations General Assembly adopted a Declaration Against
Corruption and Bribery in International Business Transactions. Following this, in May 1997 the
OECD Ministerial Council recommended that measures to combat bribery in international
business transactions, including the criminalisation of bribery of foreign public officials, be
introduced to the legislative process in each country.
The recommendation was endorsed by the Australian Government.
The OECD Convention was opened for signature in December 1997. Australia signed it on 7
December 1998 and it came into force on 15 February 1999.
Bribery of foreign public officials in the course of international trade is unacceptable. Although
Australian business has high ethical standards, it is important that Australia maintains a
good reputation by supporting the OECD in this initiative and therefore benefiting from the
improvements it should bring to world trade. In particular, a reduction in the role played by
bribery should result in more merit based commercial decisions. This will advantage Australia
because as a rule its businesses are competitive.
The OECD Convention and its Commentaries provide details on the elements of the offence of
bribery of a foreign public official.
Clause 3 of the Bill is a Schedule which contains amendments to the Criminal Code Act 1995. Item
2 of the Schedule inserts Division 70 of Chapter 4 into the Criminal Code. The following is a brief
outline of the clauses in Division 70.

Clause 70.1 – Definitions
Clause 70.1 defines important terms which delineate the scope of the offence such as ‘benefit’,
‘business advantage’, ‘control’, ‘duty’, ‘foreign country’, ‘foreign government body’, ‘foreign public
enterprise’, ‘foreign public official’, ‘public international organisation’ and ‘share’.

Clause 70.2 – Bribing a foreign public official
Subclause 70.2(1) sets out the elements of what can be an offence under the Bill. The maximum
penalty is 10 years imprisonment.
Subclauses 70.2(2) and 70.2(3) are both interpretation provisions in that they set out matters which
must be disregarded in determining whether a benefit caught by the offence is not legitimately due
(subclause 70.2(2)) to a person in a particular situation and whether a business advantage caught
by the offence is not legitimately due to a person in a particular situation (subclause 70.2(3)).

Clauses 70.3 and 70.4
These clauses both provide defences. Clause 70.3 sets out the terms of the defence of conduct
lawful in the foreign public official’s country. The table in subclause 70.3(1) prescribes the method
by which the applicable law is determined. The source of applicable law will differ according to
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the nature of the connection of the officer with the foreign government or public international
organisation.
Clause 70.4 provides a defence where a payment is a facilitation payment made to expedite or
secure the performance of a routine government action of a minor nature.

Clause 70.5
Clause 70.5 sets out the territoriality and nationality requirements. Under section 11.6 of the
Criminal Code the ancillary offences (attempt, aiding and abetting, incitement and conspiracy)
will apply in the same terms as the principal offence at clause 70.2. The jurisdiction restrictions set
out in clause 70.5 will thereby also apply to the ancillary offences.

Clause 70.6
Clause 70.6 is a savings clause in relation to other relevant Commonwealth, State or Territory laws.

Financial Impact Statement
The Bill is expected to have little impact on Commonwealth expenditure or revenue.

Regulation Impact on Business
There is the potential for impact on all Australian businesses operating internationally but it is not
possible to be certain of the short term impact.

Key areas of impact
Key impacts of the proposals:
• impact on costs and benefits cannot be assessed because it is uncertain how much trade
depends on payment of bribes to foreign officials, costs could either:
• be significant if competitors do not pass or enforce the proposed laws, or
• significant savings could be made if distortion of free trade is prevented (to date there
has been significant compliance by other OECD countries (and by 5 non-OECD
countries)),
• significant long term advantages to Australian businesses if purchasing decisions are made
on the merits of the product or service rather than on the size of the bribe,
• applies to conduct occurring outside Australia where the person is an Australian citizen or
the company is a company incorporated in Australia,
• complies with the key feature of the OECD Convention on Combating Bribery of Foreign
Public Officials in International Business Transactions.
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Regulation Impact Statement
The following information is provided in accordance with Guidelines provided by the Office of
Regulation Review, Industry Commission.

A. Problem identification and objective
This regulatory initiative seeks to prohibit under Australian law the bribery of foreign public
officials by Australian companies or officials. The initiative is in response to the OECD
Convention which came into effect on 15 February 1999 and to the 16 December 1996 UN
Declaration Against Corruption and Bribery in International Commercial Transactions.

B. Identification of Options
One of the OECD initiatives is to criminalise bribery of foreign public officials.
The available option which faced Australia was whether it would support this Recommendation.
As a member of the OECD and the UN, Australia is required to respond to the OECD
Convention and UN Declaration.

Rejection of OECD Convention
The main argument in favour of not supporting the OECD Convention is that competitiveness
of Australian business may be reduced if bribery of foreign public officials is criminalised, because
many of our business competitors will not pass or enforce laws of this nature.

Acceptance of OECD Convention
The main argument in favour of accepting the OECD Convention is that if countries take action
on a multilateral basis to criminalise foreign bribery, serious distortion of trade could be prevented
that could otherwise occur if purchasing decisions are made on the basis of the size of the bribe,
rather than on the merits of a product or service.
Bribery is a serious international issue and it is in the interests of all countries to prevent the
serious distortion of trade that could result if foreign bribery is not prevented.

C. Conclusion and Recommended Option
The recommended option is that Australia take appropriate steps to support the OECD
Convention that bribery of foreign public officials be criminalised.

D. Impact Analysis
Impact Group Identification
The proposed changes will potentially impact on all Australian businesses operating
internationally.
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Assessment of Costs and Benefits
The proposed provisions will criminalise the bribery of foreign officials. It is not possible to
assess the costs and benefits as it is uncertain how much trade depends on the payment of bribes
to foreign officials. For example, it has been suggested that the cost could be significant if our
competitors will not pass or enforce the proposed laws. However, others take the longer term view
and recognise that free trade is being undermined by the bribery of officials because purchasing
decisions could be determined by the size of bribes rather than the merits of the product or service
for sale.

Restrictions on competition
The proposal is designed to free up competition by eliminating bribery as a hidden factor in
world trade.

Trade Impact Assessment
It is not possible to be certain of the short term impact. Some believe the proposed course of
action is likely to compromise the capacity of Australian commerce and industry to compete in
existing and emerging foreign markets, especially those outside the limited membership of the
OECD, and against the aggressive exporters and investors from non-OECD countries. However,
if countries move together on this issue, it should prevent serious distortion of trade that could
result if purchasing decisions are not made on the merits of a product or service but on the size
of the bribe.

E. Consultation Statement
On 19 February 1998 the Minister for Justice (now the Minister for Justice and Customs) released
an Exposure Draft of the Bill.
The OECD Convention, together with its National Interest Analysis (“NIA”), was tabled in both
Houses of the Parliament on 3 March 1998.
The States and Territories were consulted on the matter via the Commonwealth-State Standing
Committee on Treaties’ Schedule of Treaty Action and the Minister for Justice and Customs also
contacted each of them separately on the matter.
Following the release by the Minister for Justice on 19 February 1998 of a Exposure Draft Bill
the Minister forwarded a copy of the Exposure Draft to the Joint Standing Committee on
Treaties. The Minister expressed the view that an inquiry by the Committee could be ‘the focus of
consultations on the legislation and the Convention’.
The Committee subsequently conducted an inquiry into the OECD Convention and the draft
implementing legislation. For the purposes of the inquiry the Committee called for written
submissions (35 were received) and conducted public hearings in Canberra on 9 and 30 March,
6 April and 11 May 1998, in Melbourne on 16 April 1998 and in Sydney on 17 April 1998. The
Committee’s reported was tabled on 2 July 1998.
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The Committee recommended, inter alia, that Australia sign and ratify the OECD Convention
and, subject to certain amendments which it recommended be made to the draft implementing
legislation, that implementing legislation be introduced into Parliament as soon as practicable.
Consideration of the Bill also took place at a number of public seminars including seminars
convened in Canberra and Sydney by Transparency International Australia.

NOTES ON CLAUSES
Clause 1: Short Title
1.

This clause provides for the short title of the Act.

Clause 2: Commencement
2. Subclause 2(1) provides that the Act commences on Proclamation.
3. Subclause 2(2) provides that the Act, if it is not proclaimed earlier, will commence
6 months after it receives Royal Assent. This will provide the Government some flexibility
about the date of commencement to ensure there is adequate awareness of the new
provisions. It also avoids the undesirable outcome of having unproclaimed legislation on
the statute book for too long.
Clause 3: Schedule
4. This clause provides that the Act specified in the Schedule to the Bill, the Criminal Code
Act 1995, is amended as set out in the Schedule.

Schedule 1 – Amendment of the Criminal Code Act 1995
Item 1 of the Schedule – Clauses 3A and 3B
5. This item inserts 2 new clauses (clauses 3A and 3B) in the Criminal Code Act 1995 (the Act)
after section 3 of the Act.
Clause 3A – External Territories
6. New clause 3A provides that the Criminal Code applies to every external Territory of
Australia. This clause is necessary to ensure that Australia’s external territories are not
treated as foreign countries for the purpose of the Criminal Code.
Clause 3B – Offshore installations
7. This clause provides that certain installations which section 5C of the Customs Act 1901
deems to be part of Australia shall be taken to be part of Australia for the purposes of the

298    Australia—Appendix II: Part B
Criminal Code. Section 5C of the Customs Act 1901 deems, subject to subsections 5C(2)
and (3) Customs Act 1901, that resources installations that become attached to, or that are
attached to, the Australian seabed and sea installations that become installed in, or that are
installed in, an adjacent area or a coastal area, to be part of Australia. It is important that
the Criminal Code and its offences apply on the basis that the installations are in Australia.

Item 2 of The Schedule – Chapter 4 – The integrity and security of the international
community and foreign governments
Division 70 – Bribery of foreign public officials
8. This item inserts a new Chapter 4 after Chapter 2 of the Criminal Code. The Criminal
Code is contained in the Schedule to the Criminal Code Act 1995 which, at the time of
this Bill, contains Chapter 1—Codification, Chapter 2—General Principles of Criminal
Responsibility and a Dictionary. The new Chapter 4 is titled ‘The integrity and security
of the international community and foreign governments’ and, at this stage, only contains
one Division, Division 70, which is titled ‘Bribery of foreign public officials’. In time other
Divisions may be added to this Chapter, and other Chapters may be added to the Criminal
Code, when the Government inserts other offences, including new offences such as in this
Bill, and offences which will eventually replace those contained in the Crimes Act 1914
and in some cases elsewhere. While many of the offences that are to be inserted into the
Criminal Code are likely to mirror the Model Criminal Code (which is being prepared in
co-operation with State and Territory Governments), some, such as this offence (which
implements the OECD Convention), will vary from the model. In other cases there will
be variations because of the peculiar nature of the Commonwealth jurisdiction.
Clause 70.1 – Definitions.
9. “Benefit” is defined to include any advantage and is not limited to property. This is
consistent with Article 1(1) of the OECD Convention and with the domestic bribery
offence recommendation of the Model Criminal Code Officers Committee in its
December 1995 Final Report titled ‘Theft, Fraud, Bribery and Related Offences’.
10. “Business advantage” is defined to mean an advantage in the conduct of business. This
definition is consequential upon the term ‘benefit’ being defined to include any advantage;
the term ‘business advantage’ is defined to mean a particular class of advantages, namely
advantages in the conduct of business. Insertion of this definition is consequential upon
acceptance of the recommendation at paragraph 6.39 of the Treaties Committee Report
that the definitions in the Exposure Draft of the Bill be re-examined.
11. “Control” is defined to include, in relation to a company, body or association, control
as a result of, or by means of, trusts, agreements, arrangements, understandings and
practices, whether or not having legal or equitable force and whether or not based on
legal or equitable rights. This definition is consequential upon use of the word ‘control’ in
the definition of ‘foreign public enterprise’ in clause 70.1 (for example that term is defined
to mean, inter alia, a company over which the government of a foreign country is in a
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12.

13.

14.

15.

position to exercise control—further details of the definition of the term ‘foreign public
enterprise’ are set out below in paragraphs 15 to 18 inclusive).
“Duty” of a foreign public official is defined to mean any authority, duty, function or
power that is conferred on the official or which the official holds himself or herself out as
having. This definition is intended to cover every situation where an official is required to
make a decision in the course of his or her work.
“Foreign country” is widely defined to include colonies or overseas territories or territories
outside Australia whose international relations are governed by another country and
other territories outside Australia which are partly self-governing but are not recognised
by Australia as sovereign states.
“Foreign government body” is defined to include national, local or regional governments
in a foreign country or an authority, body or enterprise of the government of the foreign
country or of a part of the foreign country. The importance of different tiers of government
varies markedly from one country to another.
“Foreign public enterprise” is defined after taking into account the terms of paragraphs 14
and 15 of the Commentaries to the OECD Convention which state:
‘14. A “public enterprise” is any enterprise, regardless of its legal form, over which a
government, or governments, may, directly or indirectly, exercise a dominant influence.
This is deemed to be the case, inter alia, when the government or governments hold the
majority of the enterprise’s subscribed capital, control the majority of votes attaching
to shares issued by the enterprise or can appoint a majority of the members of the
enterprise’s administrative or managerial body or supervisory board.
15. An official of a public enterprise shall be deemed to perform a public function
unless the enterprise operates on a normal commercial basis in the relevant market,
i.e., on a basis which is substantially equivalent to that of a private enterprise, without
preferential subsidies or other privileges.’

16. It is necessary that the legislation be precise. In order to capture the objectives of paragraph
14, paragraph (a) of the definition provides that in relation to a company, it includes one
where the government of a foreign country holds more than 50% of issued share capital
(subparagraph (a)(i)) or more than 50% of the voting power in the company (subparagraph
(a)(ii)) or may appoint more than 50% of the company’s board of directors (subparagraph
(a)(iii)) or the foreign government is in a position to exercise control over the company
(subparagraph (a)(v)) including expecting the directors to act in accordance with directions
((subparagraph (a)(iv)) – subparagraph (a)(iv) is similar to that part of the ‘practical
control’ [of a company] test contained in subparagraph 55(1)(a)(i) of the Airports Act 1966).
17. Paragraph (b) of the definition provides that if the enterprise is a body or association other
than a company it must be one where either:
• the members of the executive committee are accustomed or are under an obligation
to act in accordance with the wishes of the government of a foreign country or part
of it; or
• the government of a foreign country or part of it is in a position to exercise control
over the body or association.
18. Finally paragraph (c) provides that the company (paragraph (a)) or, body or association
(paragraph (b)) is only a ‘foreign public enterprise’ if it enjoys special legal rights, status,
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benefits or privileges under a law of a foreign country because of its relationship with
the foreign government. This implements the restriction proposed at paragraph 15 of the
Commentaries to the OECD Convention.
19. The term “foreign public oficial” is widely defined to mean a member or officer of a
legislature of the country, a member of the executive, judiciary or magistracy of a foreign
country or an individual who is employed by, or is under contract to, a foreign government
or is holding or performing the duties of an appointment, office or position under a
law of a foreign country or created by custom or convention of a foreign country or is
otherwise in the service of a foreign government or a public international organisation or
is an intermediary (or holds himself or herself out to be an authorised intermediary) of a
foreign public official. This subclause was amended consequential upon acceptance of the
recommendation at paragraph 6.39 of the Treaties Committee Report that the definitions
in the Exposure Draft of the Bill be re-examined.
20. The term “public international organisation” is defined because foreign public officials can
include persons who are officials of a public international organisation as well as persons
who are officials of a foreign government. The term is defined to mean an organisation
of which 2 or more countries or the governments of 2 or more countries are members
or which has been established by an organisation of which 2 or more countries or
governments of countries are members or which is a sub-group established by such an
international organisation. The definition accords with paragraph 17 of the Commentaries
to the OECD Convention and is similar to the definitions of “international organisation”
in section 30B of the Veterans’ Entitlement Act 1986 and in section 4 of the Nuclear
Non-Proliferation (Safeguards) Act 1987.
21. The term “share” is defined to include ‘stock’. This can be taken to mean the capital of a
company as contributed by investors in the company. This definition is necessary because
the term “issued share capital” occurs in the subparagraph (a)(i) of the definition of
“foreign public enterprise”.
Clause 70.2—Bribing a foreign public official
Subclause 70.2(1) – Offence elements
22. Clause 70.2(1) provides that a person is guilty of an offence if a combination of the
elements set out in paragraphs 70.2(1)(a), (b) and (c) can be proved. The elements set out
in this subclause follow those which are contained in Article 1 of the OECD Convention.
23. Paragraph 70.2(1)(a) prohibits a person from providing or causing a benefit to be provided
to another person. It also covers offering to provide, or promising to provide, a benefit
to another person or causing an offer of the provision of a benefit or a promise of the
provision of a benefit to be made to another person. Consistent with Article 1(1) of the
OECD Convention, ‘benefit’ is defined at subclause 70.1 to include any advantage and is
not limited to property.
24. In other words the conduct described will be an offence (providing the other elements
of the offence are proved) whether the offer or promise is made or the pecuniary or
non-pecuniary benefit is given on that person’s own behalf or on behalf of any other
person. It would, for example, cover the provision of a benefit to the partner of the foreign
public official to influence the exercise of the official’s duties (through the partner).
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25. Paragraph 70.2(1)(b) requires that the benefit provided must be one that is not legitimately
due to the other person. Subclause 70.2(2) provides that in working out if a benefit is “not
legitimately due” to a person in a particular situation, there should be no regard to the fact
that the benefit may be customary, or perceived to be customary, no regard to the value
of the benefit and no regard to any official tolerance of the benefit. In other respects the
term is to have its ordinary meaning – the prosecution must establish that the benefit was
not legitimately due to the person who received it. This element of the offence is required
by Article 1(1) of the OECD Convention and is also consistent with domestic bribery
offences.
26. Paragraph 70.2(1)(c) requires that the person who has undertaken the conduct of
providing the benefit to another person where that benefit is not legitimately due to that
other person (who could be the foreign public official or a third person – for example, the
partner of the official) must do so with the intention of influencing a foreign public official
in the exercise of the official’s duties in order to obtain or retain business (subparagraph
70.2(1)(c)(i)) or in order to obtain or retain a business advantage that is not legitimately
due to the recipient or intended recipient of the business advantage (subparagraph 70.2(1)
(c)(ii)).
27. Subclause 70.1 provides that “duty” in relation to a foreign public official, means any
authority, duty, function or power that is conferred on the official or that the official
holds himself or herself as having. Sub-clause 70.2(3) provides that in working out if
a business advantage is not legitimately due to a person in a particular situation, there
should be no regard to the fact that the business advantage may be customary, or perceived
to be customary, or to any official tolerance of the business advantage. This is generally
consistent with the interpretation of a benefit that is not legitimately due. In other
respects the meaning of “legitimately due” is to have its ordinary meaning – there must
be a legal basis for the activity and it therefore could not include an activity which is in
breach of a statutory requirement (as per paragraph 5 of the Commentaries on the OECD
Convention).
28. The first limb (subparagraph 70.2(1)(c)(i)) covers the situation where the intention to
influence the official was in order to obtain or retain business. The focus is firmly on benefits
significant enough to influence trade and its scope is such that on its own it would not
include smaller “facilitation” benefits (for example, a manager in Australia authorises the
payment of $100.00 to a foreign official to expedite the connection of a single telephone
in an office that already has 50 telephones). In those circumstances it may be difficult to
prove the connection of one telephone was “in order to obtain or retain business.” In May
1997 the OECD considered that this should be the only provision concerning this aspect
of the offence. However the December 1997 OECD Convention added a second limb
(detailed in subparagraph 70.2(1)(c)(ii) of the Bill) which expands the scope of the offence
(see Article 1 of the OECD Convention and paragraphs 4 and 5 of the Commentaries on
the OECD Convention).
29. The second limb, subparagraph 70.2(1)(c)(ii), covers the situation where the intention
to influence the official was in order to obtain or retain a business advantage that is not
legitimately due to the recipient or intended recipient. This is far less specific and, without
the defence at clause 70.4, is more likely to catch smaller “facilitation” benefits such as the
one described in the example. Assuming it is illegal to make the payment in the country
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where the example occurs, it is more likely that it could be proven that it was intended to
influence the official to obtain a business advantage that was not legitimately due to the
person than it could be proven that it was intended to obtain or retain business.
30. Subparagraph 70.2(1)(c)(ii) is aimed at the situation where the benefit is intended to
cover a bribe in order to obtain or retain a business advantage to which the person was
clearly not entitled. This is demonstrated by the example given at paragraphs 4 and 5 of the
Commentaries to the OECD Convention: a bribe paid in order to receive an operating
permit for a factory where the person has failed to satisfy the statutory requirements for
issue of such a permit. The OECD Convention authors make it clear that they intend that
sort of benefit to be covered by countries in their implementing legislation.
31. The offence carries a maximum penalty of 10 years imprisonment. As is noted at the foot
of subclause 70.2(1), section 4B of the Crimes Act 1914 allows a court to impose a fine or a
sentence of imprisonment or both and automatically provides for a maximum fine based
on the maximum term of imprisonment. Under section 4B the fine would be $66,000.00
for an individual and $330,000.00 for a corporation. A maximum of 10 years imprisonment
is consistent with the penalty for theft and fraud and the penalty recommended for
domestic bribery offences in the Model Criminal Code (December 1995 Final Report
issued by the Model Criminal Code Officers Committee of the Standing Committee of
Attorneys-General).
Subclause 70.2(2) – Benefit that is not legitimately due
32. As explained in relation to subclause 70.2(1), subclause 70.2(2) provides that in working
out whether a benefit is not legitimately due to a person in a particular situation, there
should be no regard to the fact that the benefit may be customary, or perceived to be
customary, no regard to the value of the benefit and no regard to any official tolerance of
the benefit. In other respects the term is to have its ordinary meaning. This element of the
offence is discussed at paragraph 7 of the Commentaries to the OECD Convention. This
provision was revised as a result of the review of definitions which was recommended at
paragraph 6.39 of the Treaties Committee Report.
33. Any allowance for local cultural norms would undermine the offence. The provision
follows Article 1(1) of the OECD Convention and is also consistent with domestic
bribery offences. However the general defences available under Part 2.5 of the Criminal
Code will apply. These defences include duress.
Subclause 70.2(3) – Business advantage that is not legitimately due
34. As mentioned above in this Explanatory Memorandum, subparagraph 70.2(1)(c)(ii)
requires proof that the person must have provided the benefit to influence the foreign
official in order to obtain or retain a business advantage that is not legitimately due
to a person in a particular situation. Subclause 70.2(3) provides that in working out if
a business advantage is not legitimately due to a person in a particular situation, there
should be no regard to the fact that the advantage may be customary, or perceived to
be customary, or that there is any official tolerance of the business advantage. This is
generally consistent with the interpretation of “benefit that is not legitimately due”. In
other respects the meaning of “business advantage that is not legitimately due” is to have
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its ordinary meaning – there must be a legal basis for receiving the advantage and it would
not include conduct which is in breach of a statutory requirement (per paragraph 5 of
the Commentaries on the OECD Convention). This provision was revised as a result
of the review of definitions which was recommended at paragraph 6.39 of the Treaties
Committee Report and includes a Senate amendment to include “value of the business
advantage”. This was done to put it beyond doubt that it is the intention of the legislation
that the value of a business advantage be disregarded in working out if a business advantage
is not legitimately due.
Clause 70.3 Defence – conduct lawful in foreign official’s country
35. Paragraph 10 of the Commentaries to the OECD Convention makes it clear that it is
intended that the conduct referred to in subclause 70.2(1) should not be an offence if
the advantage was permitted under the law of the foreign public official’s country. This is
consistent with the existing principle in our law that there is a defence of lawful authority.
The table in subclause 70.3(1) prescribes the source of the applicable law that will apply
to the different classes of foreign public officials. This table was amended consequential
upon acceptance of the recommendation at paragraph 6.39 of the Treaties Committee
Report that the definitions in the Exposure Draft of the Bill be re-examined. The eleven
different classes of officials listed in the table are those which are contained in the
definition of ‘foreign public official’ in subclause 70.1 (see the list at paragraph 19 above).
These include a member or officer of a legislature of the country or anybody employed
by, under contract to, appointed by or otherwise in the service of a foreign government
or an international organisation. Where the nature of the person’s service may involve
easy access to mobility across international borders, such as where the person works for
an international organisation, the defence of lawful conduct is aligned to the place where
the central administration of the body is located. This is intended to prevent any of these
people and the accused from undermining the intent of the legislation by deliberately
locating themselves in particular jurisdictions for the purpose of taking advantage of the
defence.
Clause 70.4 Defence – facilitation payments
36. Paragraph 9 of the Commentaries to the OECD Convention states:
‘Small “facilitation” payments do not constitute payments made ‘to obtain or retain
business or other improper advantage’ within the meaning of paragraph 1 and,
accordingly, are also not an offence. Such payments, which, in some countries, are made
to induce public officials to perform their functions, such as issuing licences or permits,
are generally illegal in the foreign country concerned. Other countries can and should
address this corrosive phenomenon by such means as support for programmes of good
governance. However, criminalisation by other countries does not seem a practical or
effective complementary action.’
37. While the Commentaries to the OECD Convention do not suggest there must be a
defence in relation to facilitation payments, they provide a rationale for including one by
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stating that such payments are more appropriately dealt with under the domestic law of
countries. This is a reminder that the offence here is international in nature and primarily
aimed at larger scale bribes which may distort trade.
38. The facilitation payments issue was one of the central issues which the Joint Standing
Committee on Treaties (“the Treaties Committee”) considered in its inquiry into the
OECD Convention and the draft implementing legislation.
39. The majority of those who made submissions to the Treaties Committee on this issue
favoured including a defence in the legislation which was aligned to the defence in the
United States (US) Foreign Corrupt Practices Act 1977 (“FCPA”) since they perceived
the FCPA defence to be tested and they wanted consistency because of the role of that
country in world trade, and because of the fact that those laws already apply to large
Australian corporations which issue stock in the US.
40. All the members of the multipartisan Treaties Committee appear to have been convinced
by evidence from business that it was commercially important that Australia’s rules in this
area be on a par with those in the US.
41. In its Report which was tabled on 2 July 1998 the Treaties Committee recommended that
payment or provision of a facilitation payment to secure a routine governmental action
should be a defence (based on the FCPA provision) to a charge under the Exposure Draft of
the Criminal Code Amendment (Bribery of Foreign Public Officials) Bill (recommendation
at paragraph 9.87 of the Treaties Committee Report).
42. Paragraph 9 of the Commentaries to the OECD Convention indicate that only ‘small
“facilitation” payments’ should be excluded from the offence. It is believed that the basis
on which the US “routine governmental payments” defence in the FCPA complies with
the OECD Convention is that US courts apply the “sense of Congress” doctrine which
effectively means that the US courts will only exempt such payments if they are small
payments. Australian criminal courts generally give a narrow interpretation to criminal
legislation and will generally interpret imprecise punitive provisions in favour of the
accused. To achieve a similar result in Australian courts, the availability of the defence is
limited to payments related to routine government actions of a minor nature, and where a
record was made as soon as practicable after the payment occurred.
43. Paragraphs 70.4(1)(a) and 70.4(1)(b) provide a defence against charges laid under clause
70.2. Paragraph 70.4(1)(a) provides that the defence only applies where the value of the
benefit was of a minor nature. This paragraph was inserted by amendment in the Senate.
This amendment is intended to put beyond doubt that the defence will only apply to
facilitation payments which are of minor value.
44. Paragraph 70.4(1)(b) provides that the defence only applies if the sole or dominant
purpose of the person’s conduct was to expedite or secure the performance of a routine
government action of a minor nature. The sole or dominant purpose test ensures that the
defence cannot be abused by a person whose main motivation for conduct proscribed by
subclause 70.2(1) was evidently not to expedite or secure the performance of a routine
government action of a minor nature.
45. The term ‘routine government action’ is defined in subclause 70.4(2) in a manner intended
to exclude discretionary payments’. The term ‘minor nature’ (as used in the term ‘routine
government action of a minor nature’) is similar to the term ‘minor benefit’ which is
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used in section 58P of the Fringe Benefits Tax Assessment Act 1986. Use of the term ‘minor
nature’ ensures that the legislation achieves the intention of the OECD Convention that
the quantum be small (as evidenced by paragraph 9 of the Commentaries on the OECD
Convention) while at the same time overcoming the practical difficulty that it is not
possible to set a specific dollar limit in legislation which is appropriate in all circumstances.
This is particularly the case in the international environment where currency differences
and fluctuations are a factor. Use of the term ‘minor nature’ will enable the court to take all
appropriate circumstances into account and to decide whether the nature of the payment
in a particular case is minor.
46. Paragraphs 70.4(1)(c) and (d) provide that the defence will only apply if the person
also made a record of the conduct as soon as practicable after the conduct occurred and
retained that record, or the record has been lost or destroyed in circumstances over which
the person had no control, or the prosecution was instituted more than 7 years after the
conduct occurred. The 7 year limit is consistent with other Commonwealth legislation
and the limitation period on prosecutions.
47. The restrictions in paragraphs 70.4(1)(b) and (c) are consequential upon the further
recommendation by the Treaties Committee that there should be an obligation to record
facilitation payments in the accounts of organisations (recommendation at paragraph
10.19 of the Treaties Committee Report).
48. In order to avoid imposing unnecessary administrative obligations on business the
legislation does not impose a mandatory requirement that such payments be disclosed and
that there be a penalty for non-disclosure. However the essence of the Treaties Committee
recommendation has been achieved by way of restricting the availability of the defence to
situations where a record of the payment was made as soon as possible after the conduct
occurred and was identified in those records as a facilitation payment.
Subclause 70.4(2) – Routine government action
49. Subclause 70.4(2) defines ‘routine government action’ in very similar terms to the
definition in the US FCPA thereby achieving the important objective that Australian
legislation be on a par with US legislation. This is important because Australian business
which issues stock in the US is already bound to comply with the US legislation and
has built up familiarity with the US requirements including development of internal
codes of conduct. It is preferable that similar requirements also apply to the same
businesses where they are operating in Australia. The Canadian Government has
come to the same conclusion and included much the same terminology in their
implementing legislation.
50. Subclause 70.4(2) prescribes that it only applies to routine government actions ordinarily
or commonly performed by the foreign public official and which do not involve decisions
to award, or encourage a decision to award, new business or to continue existing business
or encourage decisions to continue existing business with a particular person or involve
(or encourage) a decision about the terms of new business or existing business. These
conditions will enable a court to decide in a particular case whether the payment was
a genuine facilitation payment or a discretionary payment. Paragraph 70.4(2)(b) lists
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7 specific classes of actions including granting of permits, processing papers such as
visas, police protection, mail collection, the scheduling of inspections, the provision of
telephone services, the handling of cargo and other activities similar to those listed. The
list is the same as in the FCPA.
Subclause 70.4(3) – Contents of records
51. This subclause sets out the details that the record must include thereby ensuring that the
defence is only available where the person has made a full and comprehensive record at
the time of a payment which clearly shows that the payment was always intended to be
a facilitation payment for the purpose of securing or expediting a routine government
action. This is intended to ensure that the defence will only be available to payments which
were, at the time they were made, genuine facilitation payments to secure or expedite
non-discretionary routine government action of a minor nature.
52. The combination of subclauses 70.4(1), 70.4(2) and 70.4(3) gives a court assistance in its
decision about whether the particular facilitation payment was merely for the purpose of
securing or expediting a non-discretionary routine government action which is of a minor
nature.
Clause 70.5 – Territorial and nationality requirements
53. Subclause 70.5(1) provides that jurisdiction will be available not only where our traditional
territory based jurisdiction requirements are satisfied (namely that the conduct occurs
wholly or partly in Australia – subparagraph 70.5(1)(a)(i) – or wholly or partly on board
an Australian aircraft or ship – subparagraph 70.5(1)(a)(ii)) but also where the conduct
constituting the alleged offence occurs wholly outside Australia and at the time the person
is an Australian citizen (subparagraph 70.5(1)(b)(i)) or the person is a body corporate
incorporated by or under the law of the Commonwealth, State or Territory (subparagraph
70.5(1)(b)(ii)).
54. The Exposure Draft Bill limited jurisdiction for the offence by requiring some territorial
connection to Australia. The Treaties Committee recommendation that jurisdiction be
nationality based arose out of its concern that if the provision on jurisdiction required at
least some of the conduct to have occurred in Australia it would be too easy for people to
avoid the proposed legislation. The Treaties Committee considered jurisdiction was the
central issue on which the effectiveness of the Bill would be judged. Most of those who gave
evidence to the Committee favoured extending jurisdiction to all Australian nationals.
The Treaties Committee concluded that the conduct sought to be proscribed is essentially
international criminal activity likely to take place wholly outside Australia and that the
objectives and intent of the OECD Convention will not be met unless jurisdiction for the
offence is broader (see paragraphs 7.53 and 7.54 and the recommendation at paragraph 7.57
of the Treaties Committee Report).
55. Subparagraph 70.5(1)(b)(ii), which extends the prohibition to residents in relation
to activities wholly outside Australia, was inserted by the Senate. The amendments,
which also include subclauses 70.5(2) and 70.5(3) will ensure that the same law applies to
residents as applies to Australian citizens and will enable prosecution of a resident whose
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56.

57.

58.

59.

country of nationality does not have legislation criminalising foreign bribery. Jurisdiction,
in relation to acts wholly outside Australia, has been extended beyond nationals to
residents because there was concern that some people who are long term residents
of Australia could not be prosecuted if the country of their nationality does not have
legislation. However if their country of nationality does have legislation the preference is
for that country to take responsibility for prosecution.
Subclause 70.5(2) provides that where the conduct has taken place wholly outside
Australia proceedings for an offence under section 70.2 must not be commenced
against a person who is a resident of Australia and not a citizen of Australia unless
the Attorney-General gives written consent. The extension of jurisdiction to residents
of Australia where the conduct takes place wholly outside Australia is akin to the
jurisdiction provided by paragraph 50AD(b) Crimes Act 1914 to commence proceedings
against residents of Australia for alleged offences under Part IIIA Crimes Act 1914
(Part IIIA deals with Child Sex Tourism). Part IIIA Crimes Act proceedings are only
commenced against persons who have been resident in Australia for approximately
2 years. It is anticipated that the same approach will be followed in relation to residency
jurisdiction in this legislation.
Clause 70.5(3) provides that, before the Attorney-General’s consent is given under clause
70.5(2) in relation to a person whose conduct occurred totally outside Australia and who
is a resident of Australia and not a citizen of Australia, the person may be arrested for,
charged with, or remanded in custody or released on bail in connection with an offence
against clause 70.2. This clause is intended to ensure that a person may not evade the
criminal justice system by fleeing Australia after becoming aware of an investigation but
before the Attorney-General has consented to prosecution because the person was not
able to be arrested prior to consent being given. Where a person has been arrested and
the Attorney-General subsequently declines to give consent, the proceedings would not
be able to progress further, and the charges would be withdrawn and the person would be
released from custody or bail obligations.
Subclause 70.5(2) contains definitions of certain terms used in subclause 70.5(1): “Australian
aircraft”, “Australian ship”, “defence aircraft”, “defence ship”. These definitions give the
widest possible meaning to the terms ‘Australian aircraft’ and ‘Australian ship’ which
appear in subparagraph 70.5(1)(a)(ii) thereby ensuring that conduct committed in such
places is committed within Australian territory.
Under section 11.6 of the Criminal Code the ancillary offences (attempt, aiding and
abetting, incitement and conspiracy) will apply in the same terms as the principal offence
at clause 70.2. The jurisdiction restrictions on the principal offence set out in clause 70.5
will thereby also apply to the ancillary offences.

Clause 70.6 – Saving of other laws
60. This clause is intended to ensure that the Commonwealth legislation will operate alongside
any other relevant Commonwealth, State or Territory laws and does not override any
such laws.
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Item 3 of the Schedule – The Dictionary of the Criminal Code
61. This item makes an insertion in the Dictionary of the Criminal Code. It provides
that “Australia” includes the external Territories. This is necessary because the Acts
Interpretation Act 1901 provides that “Australia”, when used in any Commonwealth
Act, includes the Territory of Christmas Island and the Territory of Cocos (Keeling)
Islands but does not include any other external Territory. This insertion in the
Dictionary of the Criminal Code ensures that the Criminal Code applies to all external
Territories.
62. This item makes an insertion in the Dictionary of the Criminal Code. It provides that
“resident of Australia” means an individual who is a resident of Australia. This insertion in
the Dictionary is consequential upon the amendment of clause 70.5(1)(b) to provide that
jurisdiction extends to conduct wholly outside Australia by a person who is a resident of
Australia.

CANADA—APPENDIX III

Corruption of Foreign Public Officials Act*
S.C. 1998, c. 34
An Act respecting the corruption of foreign public officials and the implementation of the
Convention on Combating Bribery of Foreign Public Officials in International Business
Transactions, and to make related amendments to other Acts
[Assented to 10th December 1998]
Her Majesty, by and with the advice and consent of the Senate and House of Commons of
Canada, enacts as follows:

Short Title
1. This Act may be cited as the Corruption of Foreign Public Officials Act.

Interpretation
2. The definitions in this section apply in this Act.
“business” means any business, profession, trade, calling, manufacture or undertaking of any
kind carried on in Canada or elsewhere for profit.
“foreign public official” means
(a) a person who holds a legislative, administrative or judicial position of a
foreign state;
(b) a person who performs public duties or functions for a foreign state, including a
person employed by a board, commission, corporation or other body or authority

* Corruption of Foreign Public Officials Act, R.S.C. 1998, c. 34 (Can.).
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that is established to perform a duty or function on behalf of the foreign state, or
is performing such a duty or function; and
(c) an official or agent of a public international organization that is formed by two
or more states or governments, or by two or more such public international
organizations.
“foreign state” means a country other than Canada, and includes
(a) any political subdivision of that country;
(b) the government, and any department or branch, of that country or of a political
subdivision of that country; and
(c) any agency of that country or of a political subdivision of that country.
“peace officer” [repealed]
“person” means a person as defined in section 2 of the Criminal Code.

General
3. (1) Every person commits an offence who, in order to obtain or retain an advantage in the
course of business, directly or indirectly gives, offers or agrees to give or offer a loan,
reward, advantage or benefit of any kind to a foreign public official or to any person
for the benefit of a foreign public official
(a) as consideration for an act or omission by the official in connection with the
performance of the official’s duties or functions; or
(b) to induce the official to use his or her position to influence any acts or decisions
of the foreign state or public international organization for which the official
performs duties or functions.
(2) Every person who contravenes subsection (1) is guilty of an indictable offence and
liable to imprisonment for a term not more than 14 years.
(3) No person is guilty of an offence under subsection (1) if the loan, reward, advantage
or benefit
(a) is permitted or required under the laws of the foreign state or public international
organization for which the foreign public official performs duties or functions; or
(b) was made to pay the reasonable expenses incurred in good faith by or on behalf
of the foreign public official that are directly related to
(i) the promotion, demonstration or explanation of the person’s products and
services, or
(ii) the execution or performance of a contract between the person and the
foreign state for which the official performs duties or functions.
(4) For the purpose of subsection (1), a payment is not a loan, reward, advantage or
benefit to obtain or retain an advantage in the course of business, if it is made to
expedite or secure the performance by a foreign public official of any act of a routine
nature that is part of the foreign public official’s duties or functions, including
(a) the issuance of a permit, licence or other document to qualify a person to do
business;
(b) the processing of official documents, such as visas and work permits;
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(c) the provision of services normally offered to the public, such as mail pick-up and
delivery, telecommunication services and power and water supply; and
(d) the provision of services normally provided as required, such as police protection,
loading and unloading of cargo, the protection of perishable products or
commodities from deterioration or the scheduling of inspections related to
contract performance or transit of goods.
(5) For greater certainty, an “act of a routine nature” does not include a decision to award
new business or to continue business with a particular party, including a decision on
the terms of that business, or encouraging another person to make any such decision.
4. (1) Every person commits an offence who, for the purpose of bribing a foreign public
official in order to obtain or retain an advantage in the course of business or for the
purpose of hiding that bribery,
(a) establishes or maintains accounts which do not appear in any of the books and
records that they are required to keep in accordance with applicable accounting
and auditing standards;
(b) makes transactions that are not recorded in those books and records or that are
inadequately identified in them;
(c) records non-existent expenditures in those books and records;
(d) enters liabilities with incorrect identification of their object in those books and
records;
(e) knowingly uses false documents; or
(f) intentionally destroys accounting books and records earlier than permitted
by law.
(2) Every person who contravenes subsection (1) is guilty of an indictable offence and
liable to imprisonment for a term of not more than 14 years.
5. (1) Every person who commits an act or omission outside Canada that, if committed
in Canada, would constitute an offence under section 3 or 4—or a conspiracy to
commit, an attempt to commit, being an accessory after the fact in relation to, or
any counselling in relation to, an offence under that section—is deemed to have
committed that act or omission in Canada if the person is
(a) a Canadian citizen;
(b) a permanent resident as defined in subsection 2(1) of the Immigration and
Refugee Protection Act who, after the commission of the act or omission, is
present in Canada; or
(c) a public body, corporation, society, company, firm or partnership that is
incorporated, formed or otherwise organized under the laws of Canada or a
province.
(2) If a person is alleged to have committed an act or omission that is deemed to have been
committed in Canada under subsection (1), proceedings for an offence in respect of
that act or omission may, whether or not that person is in Canada, be commenced
in any territorial division in Canada. The person may be tried and punished for that
offence as if the offence had been committed in that territorial division.
(3) For greater certainty, the provisions of the Criminal Code relating to the requirements
that an accused appear at and be present during proceedings and the exceptions to
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those requirements apply to proceedings commenced in any territorial division under
subsection (2).
(4) If a person is alleged to have committed an act or omission that is deemed to have
been committed in Canada under subsection (1) and they have been tried and dealt
with outside of Canada for an offence in respect of the act or omission so that, if they
had been tried and dealt with in Canada, they would be able to plead autrefois acquit,
autrefois convict or pardon, they are deemed to have been so tried and dealt with in
Canada.
(5) Despite subsection (4), a person may not plead autrefois convict to a count that
charges an offence in respect of the act or omission if
(a) the person was not present and was not represented by counsel acting under the
person’s instructions at the trial outside Canada; and
(b) the person was not punished in accordance with the sentence imposed on
conviction in respect of the act or omission.
6. An information may be laid under section 504 of the Criminal Code in respect of an
offence under this Act—or a conspiracy to commit, an attempt to commit, being an
accessory after the fact in relation to, or any counseling in relation to, an offence under this
Act—only by an officer of the Royal Canadian Mounted Police or any person designated
as a peace officer under the Royal Canadian Mounted Police Act.
7. [Repealed, 2001, c. 32, s. 58]

Related Amendments
8. to 10. [Amendments]

Conditional Amendment
11. [Amendment]

Annual Report
12. Within four months of the end of each fiscal year, the Minister of Foreign Affairs, the
Minister for International Trade and the Minister of Justice and Attorney General
of Canada shall jointly prepare a report on the implementation of the Convention on
Combating Bribery of Foreign Public Officials in International Business Transactions,
and on the enforcement of this Act, and the Minister of Foreign Affairs shall cause a copy
of the report to be laid before each House of Parliament on any of the first fifteen days on
which that House is sitting after the report is completed.

Coming Into Force
13. This Act or any of its provisions comes into force on a day or days to be fixed by order of
the Governor in Council.

IRELAND—APPENDIX IV: Part A

Prevention of Corruption Act 1906 Revised*
Updated to May 14, 2013
*****
1.—(1) An agent or any other person who—
(a) corruptly accepts or obtains, or
(b) corruptly agrees to accept or attempts to obtain,
for himself or herself, or for any other person, any gift, consideration or advantage
as an inducement to, or reward for, or otherwise on account of, the agent doing any
act or making any omission in relation to his or her office or position or his or her
principal’s affairs or business shall be guilty of an offence.
(2) A person who—
(a) corruptly gives or agrees to give, or
(b) corruptly offers,
any gift, consideration or advantage to an agent or any other person, whether for the
benefit of that agent, person or another person, as an inducement to, or reward for, or
otherwise on account of, the agent doing any act or making any omission in relation
to his or her office or position or his or her principal’s affairs or business shall be guilty
of an offence.
(3) A person who knowingly gives to an agent, or an agent who knowingly uses with
intent to deceive his or her principal, any receipt, account or other document in
respect of which the principal is interested, and which contains any statement which
is false or erroneous or defective in any material particular, and which to his or her
knowledge is intended to mislead the principal shall be guilty of an offence.

* Prevention of Corruption Act 1906 Revised, 6 Edw. 7, c. 34 (Updated to 14 May 2013) (Ir.), available at
http://www.lawreform.ie/_fileupload/Restatement/First%20Programme%20of%20Restatement/EN_
ACT_1906_0034.PDF (last visited Sept. 30, 2013).
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(4) A person guilty of an offence under this section shall be liable—
(a) on summary conviction to a fine not exceeding £2,362.69 or to imprisonment for
a term not exceeding 12 months or to both, or
(b) on conviction on indictment to a fine or to imprisonment for a term not
exceeding 10 years or to both.
(5) In this Act—
‘agent’ includes—
(a) any person employed by or acting for another,
(b) (i)  an office holder or director (within the meaning, in each case, of the Public
Corrupt Practices Act, 1889, as amended) of, and a person occupying a
position of employment in, a public body (within the meaning aforesaid)
and a special adviser (within the meaning aforesaid),
(ii) a member of Dáil Éireann or Seanad Éireann,
(iii) a person who is a member of the European Parliament by virtue of the
European Parliament Elections Act, 1997,
(iv) an Attorney General (who is not a member of Dáil Éireann or Seanad
Éireann),
(v) the Comptroller and Auditor General,
(vi) the Director of Public Prosecutions,
(vii) a judge of a court in the State,
(viii) any other person employed by or acting on behalf of the public
administration of the State,
and
(c) (i) a member of the government of any other state,
(ii) a member of a parliament, regional or national, of any other state,
(iii) a member of the European Parliament (other than a person who is a
member by virtue of the European Parliament Elections Act, 1997),
(iv) a member of the Court of Auditors of the European Communities,
(v) a member of the Commission of the European Communities,
(vi) a public prosecutor in any other state,
(vii) a judge of a court in any other state,
(viii) a judge of any court established under an international agreement to which
the State is a party,
(ix) a member of, or any other person employed by or acting for or on behalf of,
any body established under an international agreement to which the State
is a party,
(x) any other person employed by or acting on behalf of the public
administration of any state (other than the State), including a person under
the direct or indirect control of the government of any such state, and
(xi) a member of, or any other person employed by or acting for or on behalf of,
any international organisation established by an international agreement
between states to which the State is not a party.
‘consideration’ includes valuable consideration of any kind;
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‘corruptly’ includes acting with an improper purpose personally or by influencing
another person, whether by means of making a false or misleading statement, by means
of withholding, concealing, altering or destroying a document or other information, or
by any other means;
‘principal’ includes an employer.
‘state’, in relation to a state other than the State, includes—
(a) a territory, whether in the state or outside it, for whose external relations the state
or its government is wholly or partly responsible,
(b) a subdivision of the government of the state, and
(c) a national, regional or local entity of the state.
2.—(1) A prosecution for an offence under this Act shall not be instituted without the
consent of the Attorney-General of Saorstát Eireann.
(2) The Vexatious Indictment Act, 1859, as amended by any subsequent enactment,
shall apply to offences under this Act as if they were included among the offences
mentioned in section one of that Act.
(3) Every information for any offence under this Act shall be upon oath.
(4) . . .
(5) A court of quarter sessions shall not have jurisdiction to inquire of, hear, and
determine prosecutions on indictments for offences under this Act.
(6) Any person aggrieved by a summary conviction under this Act may appeal to a court
of quarter sessions.
*****

IRELAND—APPENDIX IV: Part B

Prevention of Corruption (Amendment) Act 2001
Revised*
Updated to 14 May 2013
*****
1.—(1) In this Act “the Act of 1906” means the Prevention of Corruption Act, 1906.
(2) References in this Act to an act include references to an omission and references to
the doing of an act include references to the making of an omission.
(3) References in this Act to any enactment shall be construed as references to that
enactment as amended, adapted or extended by any subsequent enactment including
this Act.
2.—The Act of 1906 is hereby amended by the substitution of the following section for
section 1:
“1.—(1) An agent or any other person who—
(a) corruptly accepts or obtains, or
(b) corruptly agrees to accept or attempts to obtain,
for himself or herself, or for any other person, any gift, consideration or advantage
as an inducement to, or reward for, or otherwise on account of, the agent doing
any act or making any omission in relation to his or her office or position or his or
her principal’s affairs or business shall be guilty of an offence.
* Prevention of Corruption (Amendment) Act, 2001 Restatement (Updated to 14 October 2010) (Act No.
27/2001) (Ir.), available at http://www.lawreform.ie/_fileupload/Restatement/First%20Programme%20
of%20Restatement/EN_ACT_1906_0034.PDF (last visited Sept. 30, 2013).
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(2) A person who—
(a) corruptly gives or agrees to give, or
(b) corruptly offers,
any gift or consideration to an agent or any other person, whether for the benefit
of that agent, person or another person, as an inducement to, or reward for, or
otherwise on account of, the agent doing any act or making any omission in
relation to his or her office or position or his or her principal’s affairs or business
shall be guilty of an offence.
(3) A person who knowingly gives to any agent, or an agent who knowingly
uses with intent to deceive his or her principal, any receipt, account or other
document in respect of which the principal is interested, and which contains
any statement which is false or erroneous or defective in any material particular,
and which to his or her knowledge is intended to mislead the principal shall be
guilty of an offence.
(4) A person guilty of an offence under this section shall be liable—
(a) on summary conviction to a fine not exceeding £2,362.69 or to
imprisonment for a term not exceeding 12 months or to both, or
(b) on conviction on indictment to a fine or to imprisonment for a term not
exceeding 10 years or to both.
(5) In this Act—
“agent” includes—
(a) any person employed by or acting for another,
(b) (i) an office holder or director (within the meaning, in each case, of
the Public Bodies Corrupt Practices Act, 1889, as amended) of,
and a person occupying a position of employment in, a public body
(within the meaning aforesaid) and a special adviser (within the
meaning aforesaid),
(ii) a member of Dáil Éireann or Seanad Éireann,
(iii) a person who is a member of the European Parliament by virtue of
the European Parliament Elections Act, 1997,
(iv) an Attorney General (who is not a member of Dáil Éireann or
Seanad Éireann),
(v) the Comptroller and Auditor General,
(vi) the Director of Public Prosecutions,
(vii) a judge of a court in the State,
(viii) any other person employed by or acting on behalf of the public
administration of the State,
and
(c) (i) a member of the government of any other state,
(ii) a member of a parliament, regional or national, of any other state,
(iii) a member of the European Parliament (other than a person who is a
member by virtue of the European Parliament Elections Act, 1997),
(iv) a member of the Court of Auditors of the European Communities,
(v) a member of the Commission of the European Communities,
(vi) a public prosecutor in any other state,
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(vii) a judge of 4a court in any other state,
(viii) a judge of any court established under an international agreement to
which the State is a party,
(ix) a member of, or any other person employed by or acting for or on
behalf of, any body established under an international agreement to
which the State is a party, and
(x) any other person employed by or acting on behalf of the public
administration of any other state;
‘consideration’ includes valuable consideration of any kind;
‘principal’ includes an employer”.
2A.—(1) A
 member of the Garda Siochána may seize any gift or consideration which the
member suspects to be a gift or consideration within the meaning of section 1 of
the Prevention of Corruption Act 1906, as amended by section 2 of this Act.
(2) The seized property may not be detained for more than 48 hours unless its detention
for a further period is authorised by order of a judge of the Circuit Court.
(3) Such an order—
(a) shall not be made unless the judge is satisfied—
(i) that there are reasonable grounds for suspecting that the seized property
is a gift or consideration within the meaning of the said section 1,
(ii) that either its origin or derivation is being further investigated or
consideration is being given to instituting proceedings, whether in the
State or elsewhere, against a person for an offence with which the gift or
consideration is connected, and
(iii) that it is accordingly necessary that the property be detained for a
further period,
and
(b) shall authorise the detention of the seized property for a further specified
period or periods, not exceeding 3 months in any case or 2 years in aggregate.
(4) An application for an order under subsection (3) of this section may be made by a
member of the Garda Siochána.
(5) Property detained under this section shall continue to be so detained until the
final determination of—
(a) any proceedings, whether in the State or elsewhere, against any person for an
offence with which the property is connected, or
(b) any application under section 2B for its forfeiture,
whichever later occurs.
(6) Subject to subsection (5), a judge of the Circuit Court may cancel an order under
subsection (3) of this section if satisfied, on application by the person from whom
the property was seized or any other person, that its further detention is no longer
justified.
2B.—(1) A
 judge of the Circuit Court may order any gift or consideration which is detained
under section 2A of this Act to be forfeited if satisfied, on application made by or
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on behalf of the Director of Public Prosecutions, that it is a gift or consideration
referred to in section 1 of the Prevention of Corruption Act 1906, as amended by
section 2 of this Act.
(2) An order may be made under this section whether or not proceedings are brought
against any person for an offence with which the gift or consideration in question
is connected.
(3) The standard of proof in proceedings under this section is that applicable in civil
proceedings.
2C.—Sections 40 (appeal against forfeiture order), 41 (interest on cash detained), 42
(procedure) and 45 (disposal of forfeited cash) of the Act of 1994 shall apply in relation
to cash and, as appropriate, to any other gift or consideration detained under section
2A, or forfeited under section 2B, of this Act as they apply in relation to cash detained
or forfeited under section 38 or 39 of that Act.
3.—(1) Where in any proceedings against a person to whom this section applies for an
offence under the Public Bodies Corrupt Practices Act, 1889, as amended, or the
Act of 1906, as amended, it is proved that—
(a) the person received a donation exceeding in value the relevant amount
specified in the Electoral Act, 1997, or the Local Elections (Disclosure of
Donations and Expenditure) Act, 1999, as appropriate,
(b) the person failed to disclose the donation in accordance with that Act
to the Public Offices Commission or the local authority concerned as
appropriate, and
(c) the donor had an interest in the person doing any act or making any omission
in relation to his or her office or position or his or her principal’s affairs or
business,
the donation shall be deemed to have been given and received corruptly as an
inducement to or reward for the person doing any act or making any omission in
relation to his or her office or position or his or her principal’s affairs or business
unless the contrary is proved.
(2) This section applies to the following:
(a) a person required by section 24 of the Electoral Act, 1997, to furnish a
donation statement to the Public Offices Commission,
(b) a person required by section 13 of the Local Elections (Disclosure of Donations
and Expenditure) Act, 1999, to furnish to the local authority concerned a
statement of donations under subsection (1) of that section.
(3) In this section—
“donation”
(a) in relation to persons referred to in section 24 of the Electoral Act, 1997, has
the meaning assigned to it by section 22 of that Act,
(b) in relation to persons referred to in section 13 of the Local Elections (Disclosure
of Donations and Expenditure) Act, 1999, has the meaning assigned to it by
section 2 of that Act;
“donor” means the person who makes a donation or on whose behalf a donation
is made.
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4.—(1) Where in any proceedings against a person referred to in subsection (5)(b) of section
1 (inserted by section 2 of this Act) of the Act of 1906 for an offence under the Public
Bodies Corrupt Practices Act, 1889, as amended, or the Act of 1906, as amended, it
is proved that—
(a) any gift, consideration or advantage has been given to or received by a person,
(b) the person who gave the gift, consideration or advantage or on whose behalf
the gift, consideration or advantage was given had an interest in the discharge
by the person of any of the functions specified in this section,
the gift or consideration or advantage shall be deemed to have been given and received
corruptly as an inducement to or reward for the person performing or omitting to
perform any of the functions aforesaid unless the contrary is proved.
(2) This section applies to the following functions:
(a) the granting, refusal, withdrawal or revocation by a Minister or an officer of a
Minister or by any other person employed by or acting on behalf of the public
administration of the State by or under any statute of any license, permit,
certificate, authorisation or similar permission,
(b) the making of any decision relating to the acquisition or sale of property by
a Minister or an officer of a Minister or by any other person employed by or
acting on behalf of the public administration of the State,
(c) any functions of a Minister or an officer of a Minister or of any other person
employed by, acting on behalf of, or a member of a body that is part of the
public administration of the State under the Planning and Development
Act, 2000.
(3) In this section—
“functions” includes powers and duties and references to the performance of
functions includes as respects powers and duties references to the exercise of
functions and the carrying out of the duties;
“Minister” means a person who is a Minister of the Government or a Minister
of State.
5.—(1) I f a judge of the District Court is satisfied by information on oath of a member of
the Garda Síochána, or if a member of the Garda Síochána not below the rank of
superintendent is satisfied, that there are reasonable grounds for suspecting that
evidence of or relating to the commission of an offence or suspected offence under
the Prevention of Corruption Acts 1889 to 2001 punishable by imprisonment for a
term of 5 years or by a more severe penalty (‘an offence’) is to be found in any place,
he or she may issue a warrant for the search of that place and any persons found at
that place.
(2) A member of the Garda Síochána not below the rank of superintendent shall not
issue a search warrant under this section unless he or she is satisfied—
(a) that the search warrant is necessary for the proper investigation of an
offence, and
(b) that circumstances of urgency giving rise to the need for the immediate issue
of the search warrant would render it impracticable to apply to a judge of the
District Court under this section for the issue of the warrant.
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(3) A warrant under this section shall be expressed, and shall operate, to authorise a named
member of the Garda Síochána, accompanied by such other members or persons as
the member thinks necessary, to enter, within one month of the date of issue of the
warrant, if necessary by the use of reasonable force, the place named in the warrant, to
search it and any persons found at that place and to seize and to retain anything found
at that place, or anything found in the possession of a person present at that place at
the time of the search, which the said member reasonably believes to be evidence of or
relating to the commission of an offence or suspected offence.
(4) A search warrant issued by a member of the Garda Síochána under this section shall
cease to have effect after a period of 24 hours has elapsed from the time of the issue of
the warrant.
(5) A member of the Garda Síochána acting under the authority of a warrant under this
section may—
(a) require any person present at the place where the search is being carried out to
give to the member his or her name and address, and
(b) arrest without warrant any person who—
(i) obstructs or attempts to obstruct that member in the carrying out of his or
her duties,
(ii) fails to comply with a requirement under paragraph (a), or
(iii) gives a name or address which the member has reasonable cause for
believing is false or misleading.
(6) A person who obstructs or attempts to obstruct a member acting under the authority
of a warrant under this section, who fails to comply with a requirement under
paragraph (a) of subsection (5), or who gives a false or misleading name or address
to a member shall be guilty of an offence and shall be liable on summary conviction
to a fine not exceeding £2,362.69 or to imprisonment for a period not exceeding
12 months or to both.
(7) The power to issue a warrant under this section is without prejudice to any other power
conferred by statute for the issue of a warrant for the search of any place or person.
6.—A person may be tried in the State for an offence under the Public Bodies Corrupt
Practices Act, 1889, or the Act of 1906, if any of the acts alleged to constitute the offence
was committed in the State notwithstanding that other acts constituting the offence were
committed outside the State.
7.—(1) Subject to subsection (2) of this section, where a person (whether or not the person is
an agent) does outside the State an act that, if done in the State, would constitute an
offence under the relevant section, he or she shall be guilty of an offence and he or she
shall be liable on conviction to the penalty to which he or she would have been liable
if he or she had done the act in the State.
(2) Subsection (1) shall apply only where the person concerned is—
(a) an Irish citizen,
(b) an individual who is ordinarily resident in the State,
(c) a company registered under the Companies Act,
(d) any other body corporate established under a law of the State, or
(e) a relevant agent in any case where the relevant agent does not fall within any of
paragraphs (a) to (d).
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(3) In this section—
‘agent’ has the meaning assigned to it by subsection (5) of the relevant section;
‘ordinarily resident in the State’, in relation to an individual, means the individual has
had his or her principal residence in the State for the period of 12 months immediately
preceding the alleged commission of the offence concerned under subsection (1);
‘relevant agent’ means a person who falls within paragraph (b) of the definition of
‘agent’ in subsection (5) of the relevant section;
‘relevant section’ means section 1 (inserted by section 2 of this Act and as amended by
section 2 of the Prevention of Corruption (Amendment) Act 2010) of the Act of 1906.
8.—(1) A
 public official who does any act in relation to his or her office or position for
the purpose of corruptly obtaining a gift, consideration or advantage for himself,
herself or any other person, shall be guilty of an offence and shall be liable—
(a) on summary conviction, to a fine not exceeding £2,362.69 or to imprisonment
for a term not exceeding 12 months or to both, or
(b) on conviction on indictment, to a fine or to imprisonment for a term not
exceeding 10 years or to both.
(2) In this section—
“consideration” includes valuable consideration of any kind;

8A.—(1)

(2)
(3)

(4)

“public official” means a person referred to in subsection (5)(b) of section 1
(inserted by section 2 of this Act) of the Act of 1906.
A person who, apart from this section, would be so liable shall not be liable in
damages in respect of the communication, whether in writing or otherwise, by
the person to an appropriate person of his or her opinion that an offence under
the Prevention of Corruption Acts 1889 to 2010 may have been or may be being
committed unless—
(a) in communicating his or her opinion to that appropriate person did so—
(i) knowing it to be false, misleading, frivolous or vexatious, or
(ii) reckless as to whether it was false, misleading, frivolous or vexatious,
or
(b) in connection with the communication of his or her opinion to that
appropriate person, furnished information that he or she knew to be false or
misleading.
The reference in subsection (1) to liability in damages shall be construed as
including a reference to liability to any other form of relief.
A person who makes a communication under subsection (1), which the person
knows to be false, that a person may have committed or may be committing an
offence under the Prevention of Corruption Acts 1889 to 2010 shall be guilty of
an offence.
Subsection (1) is in addition to, and not in substitution for, any privilege or
defence available in legal proceedings, by virtue of any enactment or rule of law
in force immediately before the commencement of this section, in respect of the
communication by a person to another (whether that other person is an appropriate
person or not) of an opinion of the kind referred to in subsection (1)—
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(5) An employer shall not penalise or threaten penalisation against an employee, or
cause or permit any other person to penalise or threathen penalisation against an
employee, for—
(a) having formed an opinion of the kind referred to in subsection (1) and
communicated it, whether in writing or otherwise, to an appropriate person
unless the employee—
(i) in communicating his or her opinion to that appropriate person did so—
(l) knowing it to be false, misleading, frivolous or vexatious, or
(ll) reckless as to whether it was false, misleading, frivolous, vexatious,
or
(ii) in connection with the communication of his or her opinion to that
appropriate person, furnished information that he or she knew to be false
or misleading,
or
(b) giving notice of his or her intention to do the thing referred to in paragraph (a).
(6) Schedule 1 shall have effect in relation to an alleged contravention of subsection (5).
(7) An employer who contravenes subsection (5) shall be guilty of an offence.
(8) A person guilty of an offence under subsection (3) or (7) shall be liable—
(a) on summary conviction, to a fine not exceeding €5,000 or imprisonment for a
term not exceeding 12 months or both, or
(b) on conviction on indictment, to a fine not exceeding €250,000 or
imprisonment for a term not exceeding 3 years or both.
(9) Section 13 of the Criminal Procedure Act 1967 shall apply in relation to an offence
referred to in subsection (8) as if, in lieu of the penalties specified in subsection
(3)(a) of that section, there were specified therein the penalties provided for in
subsection (8)(a) and the reference in subsection (2)(a) of that section to the
penalties provided for by subsection (3) of that section shall be construed and have
effect accordingly.
(10) Any person who, upon examination on oath or affirmation authorised under
paragraph 3(1) of Schedule 1, willfully makes any statement which is material for
that purpose and which the person knows to be false or does not believe to be
true shall be guilty of an offence and liable on summary conviction to a fine not
exceeding €5,000 or imprisonment for a term not exceeding 12 months or both.
(11) A person to whom a notice under paragraph 3(2) of Schedule 1 has been given and
who refuses or willfully neglects to attend in accordance with the notice or who,
having so attended, refuses to give evidence or refuses or willfully fails to produce
any document to which the notice relates shall be guilty of an offence and liable on
summary conviction to a fine not exceeding €5,000.
(12) A document purporting to be signed by the chairperson or a deputy chairperson of
the Labour Court stating that—
(a) a person named in the document was, by a notice under paragraph 3(2) of
Schedule 1, required to attend before the Labour Court on a day and at a time
and place specified in the document, to give evidence or produce a document,
or both,
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(b) a sitting of the Labour Court was held on that day and at that time and
place, and
(c) the person did not attend before the Labour Court in pursuance of the notice
or, as the case may be, having so attended, refused to give evidence or refused
or willfully failed to produce the document,
shall, in a prosecution of the person under subsection (11), be evidence of the
matters so stated without further proof unless the contrary is shown.
(13) For the purposes of this section, a reference to ‘dismissal’ includes—
(a) a dismissal within the meaning of the Unfair Dismissals Act 1977 to 2007, and
(b) a dismissal wholly or partly for or connected with the purpose of the avoidance
of a fixed-term contract being deemed to be a contract of indefinite duration
under section 9(3) of the Protection of Employees (Fixed-Term Work)
Act 2003.
(14) Schedule 2 shall have effect for the purposes of a communication referred to in this
section made to an appropriate person who is a confidential recipient.
(15) Paragraphs (a), (c), (d), (e) and (f) of the definition of ‘penalisation’ in subsection
(16) shall not be construed in a manner which prevents an employer from—
(a) ensuring that the business concerned is carried on in an efficient manner, or
(b) taking any action required for economic, technical or organisational reasons.
(16) In this section—
‘appropriate person’, in relation to a communication referred to in this section made by
a person, means a communication to—
(a) in any case, a member of the Garda Síochána,
(b) in any case where the opinion concerned of the kind referred to in subsection
(1) was formed in the course of the person’s employment—
(i) the person’s employer, or
(ii) a person nominated by such employer as the person to whom a
communication of that kind may be made,
(c) without prejudice to the generality of paragraphs (a) and (b), in any case
where the person is in a state other than the State—
(i) a diplomatic or consular officer of the State who is in that state, or
(ii) a member of a law enforcement agency of that state,
or
(d) in any case where the person wishes to make the communication in confidence,
to a confidential recipient;
‘confidential recipient’ has the meaning assigned to it by paragraph 1 of Schedule 2;
‘contract of employment’ means a contract of employment or of service or of
apprenticeship, whether the contract is express or implied and, if express, whether it
is oral or in writing;
‘employee’ means a person who has entered into or works under (or, where the
employment has ceased, entered into or worked under) a contract of employment and
references, in relation to an employer, to an employee shall be construed as references
to an employee employed by that employer;
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‘employer’, in relation to an employee, means the person with whom the employee has
entered into or for whom the employee works under (or, where the employment has
ceased, entered into or worked under) a contract of employment, and includes—
(a) a person (other than an employee of that person) under whose control and
direction an employee works, and
(b) where appropriate, the successor of the employer or an associated employer of
the employer;
‘penalisation’ means any act or omission by an employer, or by a person acting on behalf
of an employer, that affects an employee to his or her detriment with respect to any term
of condition of his or her employment, and, without prejudice to the generality of the
foregoing, includes—
(a)
(b)
(c)
(d)

suspension, lay-off or dismissal,
the threat of suspension, lay-off or dismissal,
demotion or loss of opportunity for promotion,
transfer of duties, change of location of place of work, reduction in wages or
change in working hours,
(e) the imposition or the administering of any discipline, reprimand or other
penalty (including a financial penalty),
(f) unfair treatment, including selection for redundancy,
(g) coercion, intimidation or harassment,
(h) discrimination, disadvantage or adverse treatment,
(i) injury, damage or loss, and
(j) threats of reprisal.
9.—(1) Where an offence under the relevant Acts has been committed by a body corporate
and is proved to have been committed with the consent, connivance or approval of,
or to have been attributable to any neglect on the part of, a person who was either—
(a) a director, manager, secretary or other similar officer of the body corporate, or
(b) a person purporting to act in any such capacity,
that person shall also be guilty of an offence and liable to be proceeded against and
punished as if the person were guilty of the first-mentioned offence.
(2) Where the affairs of a body corporate are managed by its members, subsection
(1) shall apply in respect of the acts or defaults of a member in connection with the
member’s functions of management as if the member were a director or manager of
the body corporate.
(3) Subsections (1) and (2) shall, with any necessary modifications, apply in respect of
offences under the relevant Acts committed by an unincorporated body.
(4) Notwithstanding section 10(4) of the Petty Sessions (Ireland) Act 1851, summary
proceedings for an offence under the relevant Acts to which that provision applies
may be instituted—
(a) within 12 months from the date on which the offence was committed, or
(b) within 6 months from the date on which evidence sufficient, in the opinion
of the person instituting the proceedings, to justify proceedings comes to that
person’s knowledge,
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(5)

(6)
10.—(1)
(2)

(3)

whichever is the later, provided that no such proceedings shall be commenced later
than 2 years from the date on which the offence concerned was committed.
For the purposes of subsection (4), a certificate signed by or on behalf of the person
initiating the proceedings as to the date on which evidence referred to in that
subsection came to his or her knowledge shall be evidence of that date and, in any
legal proceedings, a document purporting to be a certificate under this subsection
and to be so signed shall be admitted as evidence without proof of the signature of
the person purporting to sign the certificate, unless the contrary is shown.
In this section, ‘relevant Acts’ means the Prevention of Corruption Acts 1889 to 2010.
This Act may be cited as the Prevention of Corruption (Amendment) Act, 2001.
The Prevention of Corruptions Act, 1889 to 1995, and this Act may be cited together
as the Prevention of Corruption Acts, 1989 to 2001, and shall be construed together
as one.
This Act shall come into operation on such day or days as, by order or orders made
by the Minister of Justice, Equality and Law Reform under this section, may be fixed
therefor either generally or with reference to any particular purpose or provision,
and different days may be so fixed for different purposes and different provisions.
*****

NEW ZEALAND—APPENDIX V

Crimes Act 1961*
*****

105C Bribery of foreign public official
(1) In this section and in sections 105D and 105E,—
benefit means any money, valuable consideration, office, or employment, or any benefit,
whether direct or indirect
foreign country includes—
(a) a territory for whose international relations the government of a foreign country is
responsible; and
(b) an organised foreign area or entity including an autonomous territory or a separate
customs territory
foreign government includes all levels and subdivisions of government, such as local,
regional, and national government
foreign public agency means any person or body, wherever situated, that carries out a public
function under the laws of a foreign country
foreign public enterprise means—
(a) a company, wherever incorporated, that—
(i) a foreign government is able to control or dominate (whether by reason of its
ownership of shares in the company, its voting powers in the company, or its
ability to appoint 1 or more directors (however described), or by reason that the
directors (however described) are accustomed or under an obligation to act in
accordance with the directions of that government, or otherwise); and

* Crimes Act 1961, ss. 105C, 105D, 105E (N.Z.).
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(ii) enjoys subsidies or other privileges that are enjoyed only by companies,
persons, or bodies to which subparagraph (i) or paragraph (b)(i) apply; or
(b) a person or body (other than a company), wherever situated, that—
(i) a foreign government is able to control or dominate (whether by reason of
its ability to appoint the person or 1 or more members of the body, or by
reason that the person or members of the body are accustomed or under an
obligation to act in accordance with the directions of that government, or
otherwise); and
(ii) enjoys subsidies or other privileges that are enjoyed only by companies, persons,
or bodies to which subparagraph (i) or paragraph (a)(i) apply
foreign public official includes any of the following:
(a) a member or officer of the executive, judiciary, or legislature of a foreign country:
(b) a person who is employed by a foreign government, foreign public agency, foreign
public enterprise, or public international organisation:
(c) a person, while acting in the service of or purporting to act in the service of a foreign
government, foreign public agency, foreign public enterprise, or public international
organisation
public international organisation means any of the following organisations, wherever
situated:
(a) an organisation of which 2 or more countries or 2 or more governments are members,
or represented on the organisation:
(b) an organisation constituted by an organisation to which paragraph (a) applies or by
persons representing 2 or more such organisations:
(c) an organisation constituted by persons representing 2 or more countries or 2 or more
governments:
(d) an organisation that is part of an organisation referred to in any of paragraphs
(a) to (c)
routine government action, in relation to the performance of any action by a foreign public
official, does not include—
(a) any decision about—
(i) whether to award new business; or
(ii) whether to continue existing business with any particular person or
body; or
(iii) the terms of new business or existing business; or
(b) any action that is outside the scope of the ordinary duties of that official.
(2) Every one is liable to imprisonment for a term not exceeding 7 years who corruptly gives
or offers or agrees to give a bribe to a person with intent to influence a foreign public
official in respect of any act or omission by that official in his or her official capacity
(whether or not the act or omission is within the scope of the official’s authority) in
order to—
(a) obtain or retain business; or
(b) obtain any improper advantage in the conduct of business.
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(3) This section does not apply if—
(a) the act that is alleged to constitute the offence was committed for the sole or primary
purpose of ensuring or expediting the performance by a foreign public official of a
routine government action; and
(b) the value of the benefit is small.
(4) This section is subject to section 105E.

105D Bribery outside New Zealand of foreign public official
(1) Every one commits an offence who, being a person described in subsection (2), does,
outside New Zealand, any act that would, if done in New Zealand, constitute an offence
against section 105C.
(2) Subsection (1) applies to a person who is—
(a) a New Zealand citizen; or
(b) ordinarily resident in New Zealand; or
(c) a body corporate incorporated in New Zealand; or
(d) a corporation sole incorporated in New Zealand.
(3) Every one who commits an offence against this section is liable to the same penalty to
which the person would have been liable if the person had been convicted of an offence
against section 105C.
(4) This section is subject to section 105E.

105E Exception for acts lawful in country of foreign public official
(1) Sections 105C and 105D do not apply if the act that is alleged to constitute an offence
under either of those sections—
(a) was done outside New Zealand; and
(b) was not, at the time of its commission, an offence under the laws of the foreign
country in which the principal office of the person, organisation, or other body
for whom the foreign public official is employed or otherwise provides services, is
situated.
(2) If a person is charged with an offence under section 105C or section 105D, it is to be
presumed, unless the person charged puts the matter at issue, that the act was an offence
under the laws of the foreign country referred to in subsection (1)(b).

SOUTH AFRICA—APPENDIX VI

Prevention and Combating of Corrupt Activities Act
of 2004*
*****

CHAPTER 1
DEFINITIONS AND INTERPRETATION

Definitions
1. In this Act, unless the context indicates otherwise—
(i) “agent” means any authorised representative who acts on behalf of his or her principal
and includes a director, officer, employee or other person authorised to act on behalf
of his or her principal, and “agency” has a corresponding meaning;
(ii) “animal” means any living vertebrate member of the animal kingdom, domestic or
wild, but does not include a human being;
(iii) “business” means any business, trade, occupation, profession, calling, industry or
undertaking of any kind, or any other activity carried on for gain or profit by any
person within the Republic or elsewhere, and includes all property derived from or
used in or for the purpose of carrying on such other activity, and all the rights and
liabilities arising from such other activity;
(iv) “dealing” includes—
(a) any promise, purchase, sale, barter, loan, charge, mortgage, lien, pledge, caveat,
transfer, delivery, assignment, subrogation, transmission, gift, donation, trust,
settlement, deposit, withdrawal, transfer between accounts or extension of
credit;

* Prevention and Combating of Corrupt Activities Act of 2004 (S. Afr.).
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(v)

(vi)

(vii)
(viii)
(ix)

(x)

(b) any agency or grant of power of attorney; or
(c) any act which results in any right, interest, title or privilege, whether present
or future or whether vested or contingent, in the whole or in part of any
property being conferred on any person;
“foreign public official” means—
(a) any person holding a legislative, administrative or judicial office of a
foreign state;
(b) any person performing public functions for a foreign state, including any
person employed by a board, commission, corporation or other body or
authority that performs a function on behalf of the foreign state; or
(c) an official or agent of a public international organisation;
“foreign state” means any country other than South Africa, and includes—
(a) any foreign territory;
(b) all levels and subdivisions of government of any such country or territory; or
(c) any agency of any such country or territory or of a political subdivision of
any such country or territory;
“gambling game” means any gambling game as defined in section 1 of the
National Gambling Act, 1996 (Act No. 33 of 1996);
“game of chance”, includes a lottery, lotto, numbers game, scratch game,
sweepstake, or sports pool;
“gratification”, includes—
(a) money, whether in cash or otherwise;
(b) any donation, gift, loan, fee, reward, valuable security, property or interest
in property of any description, whether movable or immovable, or any other
similar advantage;
(c) the avoidance of a loss, liability, penalty, forfeiture, punishment or other
disadvantage;
(d) any office, status, honour, employment, contract of employment or services,
any agreement to give employment or render services in any capacity and
residential or holiday accommodation;
(e) any payment, release, discharge or liquidation of any loan, obligation or
other liability, whether in whole or in part;
(f) any forbearance to demand any money or money’s worth or valuable thing;
(g) any other service or favour or advantage of any description, including
protection from any penalty or disability incurred or apprehended or from
any action or proceedings of a disciplinary, civil or criminal nature, whether
or not already instituted, and includes the exercise or the forbearance from
the exercise of any right or any official power or duty;
(h) any right or privilege;
(i) any real or pretended aid, vote, consent, influence or abstention from
voting; or
(j) any valuable consideration or benefit of any kind, including any discount,
commission, rebate, bonus, deduction or percentage;
“induce” includes to persuade, encourage, coerce, intimidate or threaten or
cause a person, and “inducement” has a corresponding meaning;
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(xi) “judicial officer” means—
(a) any constitutional court judge or any other judge as defined in section 1 of
the Judges’ Remuneration and Conditions of Employment Act, 2001 (Act.
No. 47 of 2001);
(b) a judge of the Labour Court appointed under section 153(1)(a) or (b), (4) or
(5) of the Labour Relations Act, 1995 (Act No. 66 of 1995);
(c) the President or judge of the Land Claims Court appointed under
section 22(3), (4) or (8) of the Restitution of Land Rights Act, 1994 (Act
No. 22 of 1994);
(d) any judge of the Competition Appeal Court appointed under section 36(2)
of the Competition Act, 1998 (Act No. 89 of 1998);
(e) a judge or additional member appointed under section 7 of the Special
Investigating Units and Special Tribunals Act, 1996 (Act No. 74 of 1996), to
a Special Tribunal established in terms of section 2 of that Act;
(f) the presiding officer or member of the court of marine enquiry, the maritime
court and the court of survey referred to in sections 267(1), 271(1) and 276(1)
of the Merchant Shipping Act, 1951 (Act No. 57 of 1951), respectively;
(g) any presiding officer appointed under section 10(3)(b) of the Administration
Amendment Act, 1929 (Act No. 9 of 1929), to a divorce court established in
terms of section 10(1) of that Act;
(h) any regional magistrate or magistrate defined in section 1 of the Magistrates
Act, 1993 (Act No. 90 of 1993);
(i) any commissioner appointed under section 9 of the Small Claims Courts
Act, 1984 (Act No. 61 of 1984);
(j) any arbitrator, mediator or umpire, who in terms of any law presides at
arbitration or mediation proceedings for the settlement by arbitration or
mediation of a dispute which has been referred to arbitration or mediation;
(k) any adjudicator appointed under section 6 of the Short Process Courts and
Mediation in Certain Civil Cases Act, 1991 (Act No. 103 of 1991);
(l) where applicable, any assessor who assists a judicial officer;
(m) any other presiding officer appointed to any court or tribunal established
under any statute and who has the authority to decide causes or issues
between parties and render decisions in a judicial capacity;
(n) any other person who presides at any trial, hearing, commission, committee
or any other proceedings and who has the authority to decide causes or
issues between parties and render decisions in a judicial capacity; or
(o) any person contemplated in paragraphs (a) to (n) who has been appointed
in an acting or temporary capacity;
(xii) “legislative authority”, means the legislative authority referred to in section 43
of the Constitution;
(xiii) “listed company” means a company, the equity share capital of which is listed
on a stock exchange as defined in section 1 of the Stock Exchanges Control Act,
1985 (Act No. 1 of 1985);
(xiv) “National Commissioner” means the National Commissioner of the South
African Police Service appointed in terms of section 207(1) of the Constitution;

South Africa—Appendix VI    333
(xv)
(xvi)

(xvii)
(xviii)

(xix)

(xx)

(xxi)

(xxii)

“National Director” means the National Director of Public Prosecutions
appointed in terms of section 179(1) of the Constitution;
“official” means any director, functionary, officer or agent serving in any capacity
whatsoever in a public body, private organisation, corporate body, political
party, institution or other employment, whether under a contract of service or
otherwise, and whether in an executive capacity or not;
“person who is party to an employment relationship”, includes any person who
in any manner assists in carrying on or conducting the business of an employer;
“police official” means a “member” of the South African Police Service as
defined in section 1 of the South African Police Service Act, 1995 (Act No. 68
of 1995);
“principal”, includes—
(a) any employer;
(b) any beneficiary under a trust and any trust estate;
(c) the estate of a deceased person and any person with a beneficial interest in
the estate of a deceased person;
(d) in the case of any person serving in or under a public body, the public
body; or
(e) in the case of a legal representative referred to in the definition of “agent”,
the person represented by such legal representative;
“private sector” means all persons or entities, including any—
(a) natural person or group of two or more natural persons who carries on a
business;
(b) syndicate, agency, trust, partnership, fund, association, organisation or
institution;
(c) company incorporated or registered as such;
(d) body of persons corporate or unincorporate; or
(e) other legal person,
but does not include—
(a) public officers;
(b) public bodies;
(c) any legislative authority or any member therof;
(d) the judicial authority or any judicial officer; or
(e) the prosecuting authority or any member therof;
“property” means money or any other movable, immovable, corporeal or
incorporeal thing, whether situated in the Republic or elsewhere and includes
any rights, privileges, claims, securities and any interest therein and all proceeds
thereof;
“public body” means—
(a) any department of state or administration in the national or provincial sphere
of government or any municipality in the local sphere of government; or
(b) any other functionary or institution when—
(i) exercising a power or performing a duty or function in terms of the
Constitution or a provincial constitution; or
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(xxiii)

(xxiv)

(xxv)

(xxvi)

(ii) exercising a public power or performing a public duty or function in
terms of any legislation;
“public international organisation” means—
(a) an organisation—
(i) of which two or more countries are members; or
(ii) that is constituted by persons representing two or more countries;
(b) an organisation established by, or a group of organisations constituted by—
(i) organisations of which two or more countries are members; or
(ii) organisations that are constituted by the representatives of two or more
countries; or
(c) an organisation that is—
(i) an organ of, or office within, an organisation described in paragraph
(a) or (b);
(ii) a commission, council or other body established by an organisation or
organ referred to in subparagraph (i); or
(iii) a committee or a subcommittee of a committee of an organisation
referred to in paragraph (a) or (b) or of an organ, council or body
referred to in subparagraph (i) or (ii);
“public officer” means any person who is a member, an officer, an employee or a
servant of a public body, and includes—
(a) any person in the public service contemplated in section 8(1) of the Public
Service Act, 1994 (Proclamation No. 103 of 1994);
(b) any person receiving any remuneration from public funds; or
(c) where the public body is a corporation, the person who is incorporated
as such,
but does not include any—
(a) member of the legislative authority;
(b) judicial officer; or
(c) member of the prosecuting authority;
“sporting event” means any event or contest in any sport, between individuals
or teams, or in which an animal competes, and which is usually attended by the
public and is governed by rules which include the constitution, rules or code
of conduct of any sporting body which stages any sporting event or of any
regulatory body under whose constitution, rules or code of conduct the sporting
event is conducted; and
“valuable security” means any document—
(a) creating, transferring, surrendering or releasing any right to, in or over
property;
(b) authorising the payment of money or delivery of any property; or
(c) evidencing the creation, transfer, surrender or release of any such right, the
payment of money or delivery of any property or the satisfaction of any
obligation.
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Interpretation
2. (1) For purposes of this Act a person is regarded as having knowledge of a fact if—
(a) that person has actual knowledge of the fact; or
(b) the court is satisfied that—
(i) the person believes that there is a reasonable possibility of the existence of
that fact; and
(ii) the person has failed to obtain information to confirm the existence of
that fact,
and “knowing” shall be construed accordingly.
(2) For the purposes of this Act a person ought reasonably to have known or suspected
a fact if the conclusions that he or she ought to have reached are those which would
have been reached by a reasonably diligent and vigilant person having both—
(a) the general knowledge, skill, training and experience that may reasonably be
expected of a person in his or her position; and
(b) the general knowledge, skill, training and experience that he or she in fact has.
(3) (a)	A reference in this Act to accept or agree or offer to accept any gratification,
includes to—
(i) demand, ask for, seek, request, solicit, receive or obtain;
(ii) agree to demand, ask for, seek, request, solicit, receive or obtain; or
(iii) offer to demand, ask for, seek, request, solicit, receive or obtain,
any gratification.
(b) A reference in this Act to give or agree or offer to give any gratification,
includes to—
(i) promise, lend, grant, confer or procure;
(ii) agree to lend, grant, confer or procure or
(iii) offer to lend, grant, confer or procure,
such gratification.
(4) A reference in this Act to any act, includes an omission and “acting” shall be construed
accordingly.
(5) A reference in this Act to any person includes a person in the private sector.

CHAPTER 2
OFFENCES IN RESPECT OF CORRUPT ACTIVITIES

Part 1: General offence of corruption
General offence of corruption
3. Any person who, directly or indirectly—
(a) accepts or agrees or offers to accept any gratification from any other person, whether
for the benefit of himself or herself or for the benefit of another person; or
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(b) gives or agrees or offers to give to any other person any gratification, whether for the
benefit of that other person or for the benefit of another person,
in order to act, personally or by influencing another person so to act in a manner—
(i) that amounts to the—
(aa) illegal, dishonest, unauthorised, incomplete, or biased; or
(bb) misuse or selling of information or material acquired in the course of the
exercise, carrying out or performance of any powers, duties or functions
arising out of a constitutional, statutory, contractual or any other legal
obligation;
(ii) that amounts to—
(aa) the abuse of a position of authority;
(bb) a breach of trust; or
(cc) the violation of a legal duty or a set of rules:
(iii) designed to achieve an unjustified result; or
(iv) that amounts to any other unauthorised or improper inducement to do or not to
do anything,
is guilty of the offence of corruption.

Part 2: Offences in respect of corrupt activities relating to specific persons
Offences in respect of corrupt activities relating to public officers
4. (1) Any—
(a) public officer who, directly or indirectly, accepts or agrees or offers to accept any
gratification from any other person, whether for the benefit of himself or herself
or for the benefit of another person; or
(b) person who, directly or indirectly, gives or agrees or offers to give any gratification
to a public officer, whether for the benefit of that public officer or for the benefit
of another person,
in order to act, personally or by influencing another person so to act, in a manner—
(i) that amounts to the—
(aa) illegal, dishonest, unauthorised, incomplete, or biased; or
(bb) misuse or selling of information or material acquired in the course
of the exercise, carrying out or performance of any powers, duties or
functions arising out of a constitutional, statutory, contractual or any
other legal obligation;
(ii) that amounts to—
(aa) the abuse of a position of authority;
(bb) a breach of trust; or
(cc) the violation of a legal duty or a set of rules;
(iii) designed to achieve an unjustified result; or
(iv) that amounts to any other unauthorised or improper inducement to do or
not to do anything,
is guilty of the offence of corrupt activities relating to public officers.
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(2) Without derogating from the generality of section 2(4), “to act” in subsection (1),
includes—
(a) voting at any meeting of a public body;
(b) performing or not adequately performing any official functions;
(c) expediting, delaying, hindering or preventing the performance of an official act;
(d) aiding, assisting or favouring any particular person in the transaction of any
business with a public body;
(e) aiding or assisting in procuring or preventing the passing of any vote or the
granting of any contract or advantage in favour of any person in relation to the
transaction of any business with a public body;
( f ) showing any favour or disfavour to any person in performing a function as a
public officer;
(g) diverting, for purposes unrelated to those for which they were intended, any
property belonging to the state which such officer received by virtue of his or
her position for purposes of administration, custody or for any other reason, to
another person; or
(h) exerting any improper influence over the decision making of any person
performing functions in a public body.

Offences in respect of corrupt activities relating to foreign public officials
5. (1) Any person who, directly or indirectly gives or agrees or offers to give any gratification
to a foreign public official, whether for the benefit of that foreign public official or for
the benefit of another person, in order to act, personally or by influencing another
person so to act, in a manner—
(a) that amounts to the—
(i) illegal, dishonest, unauthorised, incomplete, or biased; or
(ii) misuse or selling of information or material acquired in the course of the
exercise, carrying out or performance of any powers, duties or functions
arising out of a constitutional, statutory, contractual or any other legal
obligation;
(b) that amounts to—
(i) the abuse of a position of authority;
(ii) a breach of trust; or
(iii) the violation of a legal duty or a set of rules;
(c) designed to achieve an unjustified result; or
(d) that amounts to any other unauthorised or improper inducement to do or not to
do anything,
is guilty of the offence of corrupt activities relating to foreign public officials.
(2) Without derogating from the generality of section 2(4), “to act” in subsection
(1) includes—
(a) the using of such foreign public official’s or such others person’s position to
influence any acts or decisions of the foreign state or public international
organisation concerned; or
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(b) obtaining or retaining a contract, business or an advantage in the conduct of
business of that foreign state or public international organisation.

Offences in respect of corrupt activities relating to agents
6. Any—
(a) agent who, directly or indirectly—
(i) accepts or agrees or offers to accept any gratification from any other person,
whether for the benefit of himself or herself or for the benefit of another
person; or
(ii) gives or agrees or offers to give to any person any gratification, whether for
the benefit of that person or for the benefit of another person; or
(b) person who, directly or indirectly—
(i) accepts or agrees or offers to accept any gratification from an agent, whether
for the benefit of himself or herself or for the benefit of another person; or
(ii) gives or agrees or offers to give any gratification to an agent, whether for the
benefit of that agent or for the benefit of another person,
in order to act, personally or by influencing another person so to act, in a manner—
(aa) that amounts to the—
(aaa) illegal, dishonest, unauthorised incomplete, or biased; or
(bbb) misuse or selling of information or material acquired in the
course of the,
exercise, carrying out or performance of any powers, duties or
functions arising out of a constitutional, statutory, contractual or any
other legal obligation;
(bb) that amounts to—
(aaa) the abuse of a position of authority;
(bbb) a breach of trust; or
(ccc) the violation of a legal duty or a set of rules;
(cc) designed to achieve an unjustified result; or
(dd) that amounts to any other unauthorised or improper inducement to
do or not to do anything,
is guilty of the offence of corrupt activities relating to agents.

Offences in respect of corrupt activities relating to members of legislative authority
7. (1) Any—
(a) member of the legislative authority who, directly or indirectly, accepts or agrees
or offers to accept any gratification from any other person, whether for the benefit
of himself or herself or for the benefit of another person; or
(b) person who, directly or indirectly, gives or agrees or offers to give any gratification
to a member of the legislative authority, whether for the benefit of that member
or for the benefit of another person,
in order to act, personally or by influencing another person so to act, in a manner—
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(i) that amounts to the—
(aa) illegal, dishonest, unauthorised, incomplete, or biased; or
(bb) misuse or selling of information or material acquired in the course
of the exercise, carrying out or performance of any powers, duties or
functions arising out of a constitutional, statutory, contractual or any
other legal obligation;
(ii) that amounts to—
(aa) the abuse of a position of authority;
(bb) a breach of trust; or
(cc) the violation of a legal duty or a set of rules;
(iii) designed to achieve an unjustified result; or
(iv) that amounts to any other unauthorised or improper inducement to do or
not to do anything,
is guilty of the offence of corrupt activities relating to members of the legislative authority.
(2) Without derogating from the generality of section 2(4), “to act” in subsection (1)
includes—
(a) absenting himself or herself from;
(b) voting at any meeting of;
(c) aiding or assisting in procuring or preventing the passing of any vote in;
(d) exerting any improper influence over the decision making of any person
performing his or her functions as a member of; or
(e) influencing in any way, the election, designation or appointment of any
functionary to be elected, designated or appointed by,
the legislative authority of which he or she is a member or of any committee or joint
committee of that legislative authority.

Offences in respect of corrupt activities relating to judicial officers
8. (1) Any—
(a) judicial officer who, directly or indirectly, accepts or agrees or offers to accept any
gratification from any other person, whether for the benefit of himself or herself
or for the benefit of another person; or
(b) person who, directly or indirectly, gives or agrees or offers to give any gratification
to a judicial officer, whether for the benefit of that judicial officer or for the
benefit of another person,
in order to act, personally or by influencing another person so to act, in a manner—
(i) that amounts to the—
(aa) illegal, dishonest, unauthorised, incomplete, or biased; or
(bb) misuse or selling of information or material acquired in the course
of the exercise, carrying out or performance of any powers, duties or
functions, arising out of a constitutional, statutory, contractual or any
other legal obligation;
(ii) that amounts to—
(aa) the abuse of a position of authority;
(bb) a breach of trust; or
(cc) the violation of a legal duty or a set of rules;
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(iii) designed to achieve an unjustified result; or
(iv) that amounts to any other unauthorised or improper inducement to do or
not to do anything,
is guilty of the offence of corrupt activities relating to judicial officers.
(2) Without derogating from the generality of section 2(4), “to act” in subsection
(1) includes—
(a) performing or not adequately performing a judicial function;
(b) making decisions affecting life, freedoms, rights, duties, obligations and property
of persons;
(c) delaying, hindering or preventing the performance of a judicial function;
(d) aiding, assisting or favouring any particular person in conducting judicial
proceedings or judicial functions;
(e) showing any favour or disfavour to any person in the performance of a judicial
function; or
( f ) exerting any improper influence over the decision making of any person, including
another judicial officer or a member of the prosecuting authority, performing his
or her official functions.

Offences in respect of corrupt activities relating to members
of prosecuting authority
9. (1)  Any—
(a) member of the prosecuting authority who, directly or indirectly, accepts or
agrees or offers to accept any gratification from any other person, whether for
the benefit of himself or herself or for the benefit of another person;
(b) person who, directly or indirectly, gives or agrees or offers to give any gratification
to a member of the prosecuting authority, whether for the benefit of that member
or for the benefit of another person,
in order to act, personally or by influencing another person so to act, in a manner—
(i) that amounts to the—
(aa) illegal, dishonest, unauthorised, incomplete, or biased; or
(bb) misuse or selling of information or material acquired in the course
of the exercise, carrying out or performance of any powers, duties or
functions arising out of a constitutional, statutory, contractual or any
other legal obligation;
(ii) that amounts to—
(aa) the abuse of a position of authority;
(bb) a breach of trust; or
(cc) the violation of a legal duty or a set of rules;
(iii) designed to achieve an unjustified result; or
(iv) that amounts to any other unauthorised or improper inducement to do or
not to do anything,
is guilty of the offence of corrupt activities relating to members of the prosecuting
authority.
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(2) Without derogating from the generality of section 2(4), “to act” in subsection (1)
includes—
(a) performing or not adequately performing a function relating to the—
(i) institution or conducting of criminal proceedings;
(ii) carrying out of any necessary functions incidental to the institution or
conducting of such criminal proceedings; or
(iii) continuation or discontinuation of criminal proceedings;
(b) delaying, hindering or preventing the performance of a prosecutorial function;
(c) aiding or assisting any particular person in the performance of a function relating
to the institution or conducting of criminal proceedings;
(d) showing any favour or disfavour to any person in the performance of a function
relating to the institution or conducting of criminal proceedings; or
(e) exerting any improper influence over the decision making of any person, including
another member of the prosecuting authority or a judicial officer, performing his
or her official functions.

Part 3: Offences in respect of corrupt activities relating to receiving
or offering of unauthorised gratification
Offences of receiving or offering of unauthorised gratification by or to party
to an employment relationship
10. Any person—
(a) who is party to an employment relationship and who, directly or indirectly, accepts
or agrees or offers to accept from any other person any unauthorised gratification,
whether for the benefit of that person or for the benefit of another person; or
(b) who, directly or indirectly, gives or agrees or offers to give to any person who is
party to an employment relationship any unauthorised gratification, whether for the
benefit of that party or for the benefit of another person,
in respect of that party doing any act in relation to the exercise, carrying out or performance
of that party’s powers, duties or functions within the scope of that party’s employment
relationship, is guilty of the offence of receiving or offering an unauthorised gratification.

Part 4: Offences in respect of corrupt activities relating to specific matters
Offences in respect of corrupt activities relating to witnesses and evidential
material during certain proceedings
11. (1) Any person who, directly or indirectly, accepts or agrees or offers to accept any
gratification from any other person, whether for the benefit of himself or herself or
for the benefit of another person, in return for—
(a) testifying in a particular way or fashion or in an untruthful manner in a trial,
hearing or other proceedings before any court, judicial officer, committee,
commission or officer authorised by law to hear evidence or take testimony;
(b) withholding testimony or withholding a record, document, police docket or
other object at any such trial, hearing or proceedings;
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(c) giving or withholding information relating to any aspect at any such trial, hearing
or proceedings;
(d) altering, destroying, mutilating, or concealing a record, document, police docket
or other object with the intent to impair the availability of such record, document,
police docket or other object for use at such trial, hearing or proceedings;
(e) giving or withholding information relating to or contained in a police docket;
( f ) evading legal process summoning that person to appear as a witness or to produce
any record, document, police docket or other object at such trial, hearing or
proceedings; or
(g) being absent from such trial, hearing or proceedings,
is guilty of the offence of corrupt activities relating to witnesses and evidential
material during certain proceedings.
(2) Any person who, directly or indirectly, gives or agrees or offers to give any gratification
to any other person, whether for the benefit of that other person or for the benefit of
that person or for the benefit of another person, with the intent to—
(a) influence, delay or prevent the testimony of that person or another person as a
witness in a trial, hearing or other proceedings before any court, judicial officer,
committee, commission or any officer authorised by law to hear evidence or take
testimony; or
(b) cause or induce any person to—
(i) testify in a particular way or fashion or in an untruthful manner in a trial,
hearing or other proceedings before any court, judicial officer, committee,
commission or officer authorised by law to hear evidence or take testimony;
(ii) withhold testimony or to withhold a record, document, police docket or
other object at such trial, hearing or proceedings;
(iii) give or withhold information relating to any aspect at any such trial,
hearing or proceedings;
(iv) alter, destroy, mutilate, or conceal a record, document, police docket or
other object with the intent to impair the availability of such record,
document, police docket or other object for use at such trial, hearing or
proceedings;
(v) give or withhold information relating to or contained in a police docket;
(vi) evade legal process summoning that person to appear as a witness or to
produce any record, document, police docket or other object at such trial,
hearing or proceedings; or
(vii) be absent from such trial, hearing or other proceedings,
is guilty of the offence of corrupt activities relating to witnesses and evidential
material during certain proceedings.

Offences in respect of corrupt activities relating to contracts
12. (1) Any person who, directly or indirectly—
(a) accepts or agrees or offers to accept any gratification from any other person,
whether for the benefit of himself or herself or for the benefit of that other
person or of another person; or
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(b) gives or agrees or offers to give to any other person any gratification, whether for
the benefit of that person or for the benefit of another person,
(i) in order to improperly influence, in any way—
(aa) the promotion, execution or procurement of any contract with
a public body, private organisation, corporate body or any other
organisation or institution; or
(bb) the fixing of the price, consideration or other moneys stipulated or
otherwise provided for in any such contract; or
(ii) as a reward for acting as contemplated in paragraph (a),
is guilty of the offence of corrupt activities relating to contracts.
(2) Any person who, in order to obtain or retain a contract with a public body or as
a term of such contract, directly or indirectly, gives or agrees or offers to give any
gratification to any other person, whether for the benefit of that other person or for
the benefit of another person—
(a) for the purpose of promoting, in any way, the election of a candidate or a category
or party of candidates to the legislative authority; or
(b) with the intent to influence or affect, in any way, the result of an election
conducted for the purpose of electing persons to serve as members of the
legislative authority,
is guilty of an offence.

Offences in respect of corrupt activities relating to procuring and
withdrawal of tenders
13. (1) Any person who, directly or indirectly, accepts or agrees or offers to accept any
gratification from any other person, whether for the benefit of himself or herself or
for the benefit of another person, as—
(a) an inducement to, personally or by influencing any other person so to act—
(i) award a tender, in relation to a contract for performing any work, providing
any service, supplying any article, material or substance or performing any
other act, to a particular person; or
(ii) upon an invitation to tender for such contract, make a tender for that
contract which has as its aim to cause the tenderee to accept a particular
tender; or
(iii) withdraw a tender made by him or her for such contract; or
(b) a reward for acting as contemplated in paragraph (a) (i), (ii) or (iii), is guilty of
the offence of corrupt activities relating to procuring and withdrawal of tenders.
(2) Any person who, directly or indirectly—
(a) gives or agrees or offers to give any gratification to any other person, whether for
the benefit of that other person or the benefit of another person, as—
(i) an inducement to, personally or by influencing any other person so to act,
award a tender, in relation to a contract for performing any work, providing
any service, supplying any article, material or substance or performing any
other act, to a particular person; or
(ii) a reward for acting as contemplated in subparagraph (i): or
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(b) with the intent to obtain a tender in relation to a contract for performing any
work, providing any service, supplying any article, material or substance or
performing any other act, gives or agrees or offers to give any gratification to
any person who has made a tender in relation to that contract, whether for the
benefit of that tenderer or for the benefit of any other person, as—
(i) an inducement to withdraw the tender; or
(ii) a reward for withdrawing or having withdrawn the tender,
is guilty of the offence of corrupt activities relating to procuring and withdrawal of
tenders.

Offences in respect of corrupt activities relating to auctions
14. (1) Any auctioneer who, directly or indirectly—
(a) accepts or agrees or offers to accept any gratification from any other person,
whether for the benefit of himself or herself or for the benefit of another
person—
(i) in order to conduct the bidding process at an auction in a manner so as to
favour or prejudice a specific person; or
(ii) as a reward for acting as contemplated in subparagraph (i); or
(b) gives or agrees or offers to give any gratification to any other person, whether for
the benefit of that other person or for the benefit of another person—
(i) in order to influence that person to—
(aa) refrain from bidding at an auction; or
(bb) participate, personally or by influencing any other person so to
participate, in the bidding process at an auction in such a manner so
as to get a specific offer for the article or to sell the article at a specific
amount or to sell the articles to a specific bidder; or
(ii) as a reward for acting as contemplated in subparagraph (i),
is guilty of the offence of corrupt activities relating to auctions.
(2) Any person who, directly or indirectly—
(a) accepts or agrees or offers to accept any gratification from any other person or
an auctioneer, whether for the benefit of himself or herself or for the benefit
of another person—
(i) in return for that person—
(aa) refraining from bidding at an auction; or
(bb) participating, personally or by influencing any other person so to
participate, at an auction in the bidding process in order to get a
specific offer for the article or to buy the article for a specific amount
or to sell the article to a specific bidder; or
(ii) as a reward for acting as contemplated in subparagraph (i); or
(b) gives or agrees or offers to give any gratification to an auctioneer, whether for the
benefit of that auctioneer or for the benefit of another person—
(i) in order to influence that auctioneer to conduct the bidding process at an
auction in such a manner so as to favour or prejudice a specific person; or
(ii) as a reward for acting as contemplated in subparagraph (i); or
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(c) gives or agrees or offers to give any gratification to any other person, whether for
the benefit of that other person or for the benefit of another person—
(i) in return for that other person—
(aa) refraining from bidding at an auction; or
(bb) participating, personally or by influencing any other person so to
participate, in the bidding process at an auction in such a manner so
as to get a specific offer for the article or to sell the article at a specific
amount or to sell the article to a specific bidder; or
(ii) as a reward for acting as contemplated in subparagraph (i),
is guilty of the offence of corrupt activities relating to auctions.

Offences in respect of corrupt activities relating to sporting events
15. Any person who, directly or indirectly—
(a) accepts or agrees or offers to accept any gratification from any other person, whether
for the benefit of himself or herself or for the benefit of that other person or of
another person; or
(b) gives or agrees or offers to give to any other person any gratification, whether for the
benefit of that other person or for the benefit of another person—
(i) in return for—
(aa) engaging in any act which constitutes a threat to or undermines the
integrity of any sporting event, including, in any way, influencing the run
of play or the outcome of a sporting event; or
(bb) not reporting the act contemplated in this section to the managing
director, chief executive officer or to any other person holding a similar
post in the sporting body or regulatory authority concerned or at his or
her nearest police station; or
(ii) as a reward for acting as contemplated in subparagraph (i); or
(c) carries into effect any scheme which constitutes a threat to or undermines the
integrity of any sporting event, including, in any way, influencing the run of play or
the outcome of a sporting event,
is guilty of the offence of corrupt activities relating to sporting events.

Offences in respect of corrupt activities relating to gambling games or games
of chance
16. Any person who, directly or indirectly—
(a) accepts or agrees or offers to accept any gratification from any other person, whether
for the benefit of himself or herself or for the benefit of that other person or of
another person; or
(b) gives or agrees or offers to give to any other person any gratification, whether for the
benefit of that other person or for the benefit of another person—
(i) in return for engaging in any conduct which constitutes a threat to or
undermines the integrity of any gambling game or a game of chance, including,
in any way, influencing the outcome of a gambling game or a game of chance; or
(ii) as a reward for acting as contemplated in subparagraph (i); or
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(c) carries into effect any scheme which constitutes a threat to or undermines the integrity
of any gambling game or a game of chance, including, in any way, influencing the
outcome of a gambling game or a game of chance,
is guilty of the offence of corrupt activities relating to gambling games or games of chance.

Part 5: Miscellaneous offences relating to possible conflict of interest
and other unacceptable conduct
Offence relating to acquisition of private interest in contract, agreement
or investment of public body
17. (1) Any public officer who, subject to subsection (2), acquires or holds a private interest
in any contract, agreement or investment emanating from or connected with the
public body in which he or she is employed or which is made on account of that
public body, is guilty of an offence.
(2) Subsection (1) does not apply to—
(a) a public officer who acquires or holds such interest as a shareholder of a listed
company;
(b) a public officer, whose conditions of employment do not prohibit him or her
from acquiring or holding such interest; or
(c) in the case of a tender process, a public officer who acquires a contract, agreement
or investment through a tender process and whose conditions of employment
do not prohibit him or her from acquiring or holding such interest and who
acquires or holds such interest through an independent tender process.

Offences of unacceptable conduct relating to witnesses
18. Any person who, directly or indirectly, intimidates or uses physical force, or improperly
persuades or coerces another person with the intent to—
(a) influence, delay or prevent the testimony of that person or another person as a
witness in a trial, hearing or other proceedings before any court, judicial officer,
committee, commission or any officer authorised by law to hear evidence or take
testimony; or
(b) cause or induce any person to—
(i) testify in a particular way or fashion or in an untruthful manner in a trial,
hearing or other proceedings before any court, judicial officer, committee,
commission or officer authorised by law to hear evidence or take testimony;
(ii) withhold testimony or to withhold a record, document, police docket or other
object at such trial, hearing or proceedings;
(iii) give or withhold information relating to any aspect at any such trial, hearing or
proceedings;
(iv) alter, destroy, mutilate, or conceal a record, document, police docket or other
object with the intent to impair the availability of such record, document,
police docket or other object for use at such trial, hearing or proceedings;
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(v) give or withhold information relating to or contained in a police docket;
(vi) evade legal process summoning that person to appear as a witness or to produce
any record, document, police docket or other object at such trial, hearing or
proceedings; or
(vii) be absent from such trial, hearing or other proceedings,
is guilty of the offence of unacceptable conduct relating to a witness.

Intentional interference with, hindering or obstruction of investigation
of offence
19. Any person who, at any stage, with intent to defraud or to conceal an offence in terms of
this Chapter or to interfere with, or to hinder or obstruct a law enforcement body in its
investigation of any such offence—
(a) destroys, alters, mutilates or falsifies any book, document, valuable security, account,
computer system, disk, computer printout or other electronic device or any entry in
such book, document, account or electronic device, or is privy to any such act;
(b) makes or is privy to making any false entry in such book, document, account or
electronic device; or
(c) omits or is privy to omitting any information from any such book, document,
account or electronic device,
is guilty of an offence.

Part 6: Other offences relating to corrupt activities
Accessory to or after offence
20. Any person who, knowing that property or any part thereof forms part of any gratification
which is the subject of an offence in terms of Part 1, 2, 3 or 4, or section 21 (in so far as it
relates to the aforementioned offences) of this Chapter, directly or indirectly, whether on
behalf of himself or herself or on behalf of any other person—
(a) enters into or causes to be entered into any dealing in relation to such property or any
part thereof; or
(b) uses or causes to be used, or holds, receives or conceals such property or any part
thereof,
is guilty of an offence.

Attempt, conspiracy and inducing another person to commit offence
21. Any person who—
(a) attempts;
(b) conspires with any other person; or
(c) aids, abets, induces, incites, instigates, instructs, commands, counsels or procures
another person,
to commit an offence in terms of this Act, is guilty of an offence.
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CHAPTER 3
INVESTIGATIONS REGARDING POSSESSION OF PROPERTY
RELATING TO CORRUPT ACTIVITIES

Investigation regarding property relating to corrupt activities
22. (1) Whenever the National Director has reason to suspect that there may be in any
building, receptacle or place, or in the possession, custody or control of any person
any property which—
(a) may have been used in the commission, or for the purpose of or in connection
with the commission, of an offence under Chapter 2;
(b) may have facilitated the commission of such an offence, or enabled any person or
entity to commit such an offence, or provided financial or economic support to
a person or entity in the commission of such an offence; or
(c) may be proceeds of such an offence,
he or she may, prior to the institution of any asset forfeiture or criminal proceedings,
under written authority direct that a particular Director of Public Prosecutions
or a Special Director of Public Prosecutions, shall have the power to institute an
investigation in terms of the provisions of Chapter 5 of the National Prosecuting
Authority Act, 1998 (Act No. 32 of 1998), relating to such property.
(2) For purposes of subsection (1), a reference in the said Chapter 5 to—
(a) the “head of the Directorate of Special Operations” or an Investigating
Director” shall be construed as a reference to a Director of Public Prosecutions
or a Special Director of Public Prosecutions, as the case may be: Provided that for
purposes of section 28(2)(a) of the said Act, a Director of Public Prosecutions or
Special Director of Public Prosecutions, may only designate a Deputy Director
of Public Prosecutions; and
(b) a “special investigator” shall be construed as to include a police official.
(3) If property seized under any power exercised under subsection (1) consists of cash or
funds standing to the credit of a bank account, the Director of Public Prosecutions or
a Special Director of Public Prosecutions who has instituted the investigation under
that subsection shall cause the cash or funds to be paid into a banking account which
shall be opened with any bank as defined in section 1 of the Banks Act, 1990 (Act No.
94 of 1990), and the Director of Public Prosecutions or a Special Director of Public
Prosecutions shall forthwith report to the Financial Intelligence Centre the fact of
the seizure of the cash or funds and the opening of the account.

Application for, and issuing of investigation direction in respect
of possession of property disproportionate to a person’s present
or past known sources of income or assets
23. (1) The National Director, or any person authorised in writing thereto by him or her
(hereinafter referred to as the applicant), may apply to a judge in chambers for the
issuing of an investigation direction in terms of subsection (3).
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(2) An application referred to in subsection (1) must in writing and must—
(a) indicate the identity of the—
(i) applicant and, if known, the identity of the person who will conduct the
investigation; and
(ii) person to be investigated (hereinafter referred to as the suspect);
(b) specify the grounds referred to in subsection (3) on which the application
is made;
(c) contain full particulars of all the facts and circumstances alleged by the applicant
in support of his or her application;
(d) include the basis for believing that evidence relating to the ground on which the
application is made will be obtained through the investigation direction;
(e) indicate whether any previous application has been made for the issuing of an
investigation direction in respect of the same suspect in the application and,
if such previous application exists, must indicate the current status of that
application; and
( f ) indicate the period for which the investigation is required.
(3)  (a) A judge in chambers may upon an ex parte application made to him or her in
terms of subsection (1), issue an investigation direction.
(b) An investigation direction may only be issued if the judge concerned is
satisfied that—
(i) there has been compliance with the provisions of subsection (2); and
(ii) on the facts alleged in the application concerned, there are reasonable
grounds to believe that—
(aa) a person—
(aaa) maintains a standard of living above that which is
commensurate with his or her present or past known sources
of income or assets; or
(bbb) is in control or possession of pecuniary resources or property
disproportionate to his or her present or past known sources
of income or assets; and
(bb) that person maintains such a standard of living through the
commission of corrupt activities or the proceeds of unlawful activities
or that such pecuniary resources or properties are instrumentalities of
corrupt activities or the proceeds of unlawful activities; and
(cc) such investigation is likely to reveal information, documents or things
which may afford proof that such a standard of living is maintained
through the commission of corrupt activities or the proceeds of
unlawful activities or that such pecuniary resources or properties are
instrumentalities of corrupt activities or the proceeds of unlawful
activities.
(c) An investigation direction—
(i) must be in writing;
(ii) must indicate the identity of the suspect and, if known, the person who will
conduct the investigation;
(iii) must specify the period for which it has been issued;
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(iv) may specify conditions of restriction relating to the conducting of the
investigation; and
(v) may be issued in respect of any place in the Republic.
(d) An application must be considered and an investigation direction issued
without any notice to the suspect to whom the application applies and without
hearing that suspect: Provided that where any previous investigation direction
has been issued in respect of a suspect, the applicant may only apply for a further
investigation direction in respect of that suspect on the same facts, after giving
reasonable notice to the suspect concerned.
(e) A judge considering an application may require the applicant to furnish such
further information as he or she deems necessary.
(4)	If an investigation direction has been issued under subsection (3), the National
Director or the person authorised thereto in the investigation direction, may, for the
purposes of an investigation direction—
(a) summon the suspect or any other person, specified in the investigation
direction, who is believed to be able to furnish any information on the subject
of the investigation or to have in his or her possession or under his or her control
any property, book, document or other object relating to that subject, to appear
before the National Director or the person so authorised, at a time and place
specified in the summons, to be questioned or to produce that property, book,
document or other object;
(b) question that suspect or other person, under oath or affirmation administered
by the National Director or the person so authorised, and examine or retain for
further examination or for safe custody such property, book, document or other
object; or
(c) at any reasonable time and without prior notice or with such notice as he or she
may deem appropriate, enter any premises where the suspect is or is suspected to
be or any premises on or in which anything connected with that investigation is
or is suspected to be, and may—
(i) inspect and search those premises, and there make such enquiries as he or
she may deem necessary;
(ii) examine any property found on or in the premises which has a bearing or
might have a bearing on the investigation in question, and request from the
suspect or the owner or person in charge of the premises or from any person
in whose possession or charge that property is, information regarding that
property;
(iii) make copies of or take extracts from any book or document found on
or in the premises which has a bearing or might have a bearing on the
investigation in question, and request from any person suspected of having
the necessary information, an explanation of any entry therein; or
(iv) seize, against the issue of a receipt, anything on or in the premises which
has a bearing or might have a bearing on the investigation in question, or if
he or she wishes to retain it for further examination or for safe custody;
Provided that any person from whom a book or document has been taken under
paragraph (b) or (c)(iv), may, as long as it is in the possession of the person conducting
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the investigation, at his or her request be allowed, at his or her own expense and
under the supervision of the person conducting the investigation, to make copies
thereof or to take extracts therefrom at any reasonable time.
(5) (a) The law regarding privilege as applicable to a witness summoned to give evidence
in a criminal case in a magistrate’s court shall apply in relation to the questioning
of a suspect or any person referred to in subsection (4); Provided that such a
person shall not be entitled to refuse to answer any question upon the ground
that the answer would tend to expose him or her to a criminal charge.
(b) No evidence regarding any questions and answers contemplated in paragraph (a)
shall be admissible in any criminal proceedings, except in criminal proceedings
where the person concerned stands trial on a charge contemplated in subsection
(7)(b), or in section 319(3) of the Criminal Procedure Act, 1955 (Act No. 56 of 1955).
(6) Subject to any directions, conditions or restrictions determined by the judge under
subsection (3)(c)(iv), the provisions of sections 28(1)(d), (2) to (10) and 29(2), (7)(a),
(9), (10)(b) and (11) of the National Prosecuting Authority Act, 1998 (Act No. 32 of
1998), relating to the conducting of an investigation and the execution of a warrant
in terms of those provisions, apply, with the necessary changes, in respect of an
investigation conducted in terms of subsection (4).
(7) Any person who—
(a) obstructs or hinders the person conducting the investigation or any other
person in the performance of his or her functions in terms of this section; or
(b) when he or she is asked in terms of subsection (4) for information or an
explanation relating to a matter within his or her knowledge, refuses or fails
to give that information or explanation or gives information or an explanation
which is false or misleading, knowing it to be false or misleading.
shall be guilty of an offence.

CHAPTER 4
PRESUMPTIONS AND DEFENCES

Presumptions
24. (1) Whenever a person is charged with an offence under Part 1 or 2, or section 21 (in so
far as it relates to the aforementioned offences) of Chapter 2, proof that that person,
or someone else at the instance of that person—
(a) accepted or agreed or offered to accept any gratification from; or
(b) gave or agreed or offered to give any gratification to,
any other person—
(i) who holds or seeks to obtain a contract, licence, permit, employment or
anything whatsoever from a public body, private organisation, corporate
body or other organisation or institution in which the person charged was
serving as an official;
(ii) who is concerned, or who is likely to be concerned, in any proceedings or
business transacted, pending or likely to be transacted before or by the person
charged or public body, private organisation, corporate body, political party
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or other organisation or institution in which the person charged was serving
as an official; or
(iii) who acts on behalf of a person contemplated in paragraph (i) or (ii),
and, if the State can further show that despite having taken reasonable steps, it was not
able with reasonable certainty to link the acceptance of or agreement or offer to accept
or the giving or agreement to give or offer to give the gratification to any lawful authority
or excuse on the part of the person charged, and in the absence of evidence to the
contrary which raises reasonable doubt, is sufficient evidence that the person charged
accepted or agreed or offered to accept such gratification from that person or gave or
agreed or offered to give such gratification to that person in order to act, in a manner—
(aa) that amounts to the—
(aaa) illegal, dishonest, unauthorised, incomplete, or biased; or
(bbb) misuse or selling of information or material acquired in the
course of the,
exercise, carrying out or performance of any powers, duties or functions
arising out of a constitutional, statutory, contractual or any other legal
obligation;
(bb) that amounts to—
(aaa) the abuse of a position of authority;
(bbb) a breach of trust; or
(ccc) the violation of a legal duty or a set of rules;
(cc) designed to achieve an unjustified result; or
(dd) that amounts to any other unauthorised or improper inducement to
do or not to do anything.
(2) Whenever a public officer whose duties include the detection, investigation,
prosecution or punishment of offenders, is charged with an offence involving the
acceptance of a gratification, arising from—
(a) the arrest, detention, investigation or prosecution of any person for an alleged
offence;
(b) the omission to arrest, detain or prosecute any person for an alleged offence; or
(c) the investigation of an alleged offence,
it is not necessary to prove that the accused person believed that an offence
contemplated in paragraphs (a) to (c) or any other offence had been committed.

Defences
25. Whenever an accused person is charged with an offence under Part 1, 2, 3 or 4, or section
20 or 21 (in so far as it relates to the aforementioned offences) of Chapter 2, it is not a valid
defence for that accused person to contend that he or she—
(a) did not have the power, right or opportunity to perform or not to perform the act
in relation to which the gratification was given, accepted or offered;
(b) accepted or agreed or offered to accept, or gave or agreed or offered to give the
gratification without intending to perform or not to perform the act in relation to
which the gratification was given, accepted or offered; or
(c) failed to perform or not to perform the act in relation to which the gratification was
given, accepted or offered.
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CHAPTER 5
PENALTIES AND RELATED MATTERS

Penalties
26. (1) Any person who is convicted of an offence referred to in—
(a) Part 1, 2, 3 or 4, or section 18 of Chapter 2, is liable—
(i) in the case of a sentence to be imposed by a High Court, to a fine or to
imprisonment up to a period for imprisonment for life;
(ii) in the case of a sentence to be imposed by a regional court, to a fine or to
imprisonment for a period not exceeding 18 years; or
(iii) in the case of a sentence to be imposed by a magistrate’s court, to a fine or
to imprisonment for a period not exceeding five years;
(b) section 17(1), 19, 20, 23(7)(a) or (b) or 34(2), is liable—
(i) in the case of a sentence to be imposed by a High Court or a regional court,
to a fine or to imprisonment for a period not exceeding 10 years; or
(ii) in the case of a sentence to be imposed by a magistrate’s court, to a fine or
to imprisonment for a period not exceeding three years; or
(c) section 28(6)(b), is liable to a fine of R250 000 or to imprisonment for a period
not exceeding three years.
(2) A person convicted of an offence referred to in section 21, is liable to the punishment
laid down in subsection (1) for the offence which that person attempted or conspired
to commit or aided, abetted, induced, instigated, instructed, commanded, counseled
or procured another person to commit.
(3) In addition to any fine a court may impose in terms of subsection (1) or (2), the court
may impose a fine equal to five times the value of the gratification involved in the offence.

Authorisation by National Director, Deputy National Director or Director
to institute proceedings in respect of certain offences
27. The institution of a prosecution for an offence referred to in section 17(1), 23(7)(b) or 34(2),
must be authorised in writing by the National Director, a Deputy National Director of Public
Prosecutions or the Director of Public Prosecutions concerned and only after the person
concerned has been afforded a reasonable opportunity by the investigating or prosecuting
authority, as the case may be, to explain, whether personally or through a legal representative—
(a) in the case of section 17(1), how he or she acquired the private interest concerned;
(b) in the case of section 23(7)(b), how he or she acquired the property or resources
concerned; or
(c) in the case of section 34(2), why he or she failed to report in terms of section 34(2).

Endorsement of Register
28. (1) (a)  A court convicting a person of an offence contemplated in section 12 or 13, may, in
addition to imposing any sentence contemplated in section 26, issue an order that—
(i) the particulars of the convicted person;
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(ii) the conviction and sentence; and
(iii) any other order of the court consequent thereupon,
be endorsed on the Register.
(b) If the person so convicted is an enterprise, the court may also issue an order that—
(i) the particulars of that enterprise;
(ii) the particulars of any partner, manager, director or other person, who
wholly or partly exercises or may exercise control over that enterprise
and who was involved in the offence concerned or who knows or ought
reasonably to have known or suspected that the enterprise committed the
offence concerned; and
(iii) the conviction, sentence and any other order of the court consequent
thereupon,
be endorsed on the Register.
(c) The court may also issue an order contemplated in paragraph (a) in respect of—
(i) any other enterprise owned or controlled by the person so convicted; or
(ii) the particulars of any partner, manager, director or other person, who
wholly or partly exercises or may exercise control over such other enterprise,
and which—
(aa) enterprise, partner, manager, director or other person was involved in
the offence concerned; or
(bb) partner, manager, director or other person knew or ought reasonably
to have known or suspected that such other enterprise was involved
in the offence concerned.
(d) Whenever the Register is endorsed as contemplated in paragraph (a), (b) or (c), the
endorsement applies, unless the court directs otherwise, to every enterprise to be
established in the future, and which enterprise will be wholly or partly controlled
or owned by the person or enterprise so convicted or endorsed, and the Registrar
must, in respect of every such enterprise, endorse the Register accordingly.
(2) Where a court has issued an order under subsection (1), the registrar or clerk of such
court must forthwith forward the court order to the Registrar and the Registrar must
forthwith endorse the Register accordingly.
(3) (a) Where the Register has been endorsed in terms of subsection (2), in addition
to any other legal action, the following restrictions may or must, as the case
may be, be imposed:
(i) The National Treasury may terminate any agreement with the person or
enterprise referred to in subsection (1)(a) or (b); Provided that—
(aa) in considering the termination of an agreement, the National Treasury
must take into account, among others, the following factors, namely—
(aaa) the extent and duration of the agreement concerned;
(bbb) whether it is likely to conclude a similar agreement with
another person or enterprise within a specific time frame;
(ccc) the extent to which the agreement has been executed;
(ddd) the urgency of the services to be delivered or supplied in terms
of the agreement;
(eee) whether extreme costs will follow such termination; and
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( fff )

any other factor which, in the opinion of the National Treasury,
may impact on the termination of the agreement; and
(bb) if that agreement involves any purchasing authority or Government
Department, such restriction may only be imposed after consultation
with the purchasing authority or Government Department concerned;
(ii) the National Treasury must determine the period (which period may not
be less than five years or more than 10 years) for which the particulars of the
convicted person or the enterprise referred to in subsection (1)(a), (b), (c) or
(d) must remain in the Register and during such period no offer in respect
of any agreement from a person or enterprise referred to in that subsection
may be considered by the National Treasury; or
(iii) during the period determined in subparagraph (ii), the National Treasury,
the purchasing authority or any Government Department must—
(aa) ignore any offer tendered by a person or enterprise referred to in
subsection (1)(a), (b), (c) or (d); or
(bb) disqualify any person or enterprise referred to subsection (1)(a), (b),
(c) or (d), from making any offer or obtaining any agreement relating
to the procurement of a specific supply or service.
(b) A restriction imposed under paragraph (a) only comes into effect after any
appeal against the conviction or sentence or both has been finalized by the court;
Provided that if the appeal court sets aside, varies or amends the order referred to
in subsection (1), the National Treasury must, if necessary, amend the restrictions
imposed under paragraph (a) accordingly.
(c) Where the National Treasury has terminated an agreement in terms of paragraph
(a)(i), it may, in addition to any other legal remedy, recover from the person or
enterprise any damages—
(i) incurred or sustained by the State as a result of the tender process or the
conclusion of the agreement; or
(ii) which the State may suffer by having to make less favourable arrangements
thereafter.
(4) The National Treasury—
(a) may at any time vary or rescind any restriction imposed under subsection
(3)(a)(i) or (ii); and
(b) must, when the period determined in terms of subsection (3)(a)(ii) expires,
remove the particulars of the person or enterprise concerned, from the Register.
(5) When the National Treasury imposes a restriction under subsection (3)(a)(i) or (ii),
or amends or rescinds such a restriction, it must within 14 days in writing notify—
(a) the person whose particulars have been so endorsed;
(b) any purchasing authority on which it may decide; and
(c) all Government departments,
of any resolution or decision relative to such restrictions or the amendment or
rescinding thereof, and request such authorities and departments to take similar steps.
(6) (a) Any person whose particulars, conviction and sentence have been endorsed
on the Register as contemplated in this section and who has been notified as
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contemplated in subsection (5)(a), must in any subsequent agreement or tender
process involving the State, disclose such endorsement, conviction and sentence.
(b) Any person who fails to comply with paragraph (a), is guilty of an offence.
(7) For purposes of this section—
(a) “agreement” includes an agreement to procure and supply services, to arrange
the hiring or letting of anything or the acquisition or granting of any right for or
on behalf of the State;
(b) “enterprise” includes any individual, partnership, corporation, association,
or other juristic person or legal entity, and any union or group of individuals
associated in fact, although not a juristic person or legal entity;
(c) “Registrar” means the Registrar of the Register designated under section 30; and
(d) “Register” means the Register established under section 29.

CHAPTER 6
REGISTER FOR TENDER DEFAULTERS

Establishment of Register
29. Within six months after the commencement of this Chapter, the Minister of Finance
must establish a register, to be known as the Register for Tender Defaulters, within the
Office of the National Treasury.

Designation of Registrar
30. The Minister of Finance must designate a fit and proper person, with due regard to his or
her experience, conscientiousness and integrity, as Registrar.

Powers, duties and functions of Registrar
31. (1) The Registrar must, subject to the provisions of section 28 and this Chapter, exercise
and perform his or her powers, duties and functions subject to the control and
directions of the National Treasury.
(2) The Registrar must—
(a) maintain the Register;
(b) manage the Office of the Registrar; and
(c) carry out the duties and perform the functions assigned to him or her by section
28, this Chapter of the National Treasury or any other law.

Access to Register
32. The Register is open to the public as prescribed.

Regulations pertaining to Register
33. (1) The Minister of Finance may, in consultation with the Minister responsible for the
administration of justice, make regulations relating to—
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(a) the maintenance and management of the Register, the particulars to be entered
in such Register, the manner in which such particulars must be recorded and the
period for which the information in the Register must be retained;
(b) access to information contained in the Register;
(c) the safe-keeping and disposal of records; or
(d) any other matter which the Minister may consider necessary to prescribe in
order to achieve the objects of section 28 and this Chapter.
(2) Regulations made in terms of subsection (1) may, in respect of any contravention
thereof or failure to comply therewith, prescribe as a penalty a fine or imprisonment
for a period not exceeding 12 months.

CHAPTER 7
MISCELLANEOUS MATTERS

Duty to report corrupt transactions
34. (1) Any person who holds a position of authority and who knows or ought reasonably to
have known or suspected that any other person has committed—
(a) an offence under Part 1, 2, 3 or 4, or section 20 or 21 (in so far as it relates to the
aforementioned offences) of Chapter 2; or
(b) the offence of theft, fraud, extortion, forgery or uttering a forged document,
involving an amount of R100 000 or more, must report such knowledge or
suspicion or cause such knowledge or suspicion to be reported to any police
official.
(2) Subject to the provisions of section 37(2), any person who fails to comply with
subsection (1), is guilty of an offence.
(3) (a) Upon receipt of a report referred to in subsection (1), the police official
concerned must take down the report in the manner directed by the National
Commissioner, and forthwith provide the person who made the report with an
acknowledgment of receipt of such report.
(b) The National Commissioner must within three months of the commencement
of this Act publish the directions contemplated in paragraph (a) in the Gazette.
(c) Any direction issued under paragraph (b), must be tabled in Parliament before
publication thereof in the Gazette.
(4) For purposes of subsection (1) the following persons hold a position of authority,
namely—
(a) the Director-General or head, or equivalent officer, of a national or provincial
department;
(b) in the case of a municipality, the municipal manager appointed in terms of
section 82 of the Local Government: Municipal Structures Act, 1998 (Act No.
117 of 1998);
(c) any public officer in the Senior Management Service of a public body;
(d) any head, rector or principal of a tertiary institution;
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(e) the manager, secretary or director of a company as defined in the Companies
Act 1973 (Act No. 61 of 1973), and includes a member of a close corporation as
defined in the Close Corporations Act 1984 (Act No. 69 of 1984);
( f ) the executive manager of any bank or other financial institution;
(g) any partner in a partnership;
(h) any person who has been appointed as chief executive officer or an equivalent
officer of any agency, authority, board, commission, committee, corporation,
council, department, entity, financial institution, foundation, fund, institute,
service, or any other institution or organisation, whether established by
legislation, contract or any other legal means;
(i) any other person who is responsible for the overall management and control of
the business of an employer; or
(j) any person contemplated in paragraphs (a) to (i), who has been appointed in an
acting or temporary capacity.

Extraterritorial jurisdiction
35. (1) Even if the act alleged to constitute an offence under this Act occurred outside the
Republic, a court of the Republic shall, regardless of whether or not the act constitutes
an offence at the place of its commission, have jurisdiction in respect of that offence if
the person to be charged—
(a) is a citizen of the Republic;
(b) is ordinarily resident in the Republic;
(c) was arrested in the territory of the Republic, or in its territorial waters or on
board a ship or aircraft registered or required to be registered in the Republic at
the time the offence was committed;
(d) is a company, incorporated or registered as such under any law, in the Republic; or
(e) any body of persons, corporate or unincorporated, in the Republic.
(2) Any act alleged to constitute an offence under this Act and which is committed
outside the Republic by a person, other than a person contemplated in subsection (1),
shall, regardless of whether or not the act constitutes an offence or not at the place of
its commission, be deemed to have been committed also in the Republic if that—
(a) act affects or is intended to affect a public body, a business or any other person in
the Republic;
(b) person is found to be in South Africa; and
(c) person is for one or other reason not extradited by South Africa or if there is no
application to extradite that person.
(3) Any offence committed in a country outside the Republic as contemplated in
subsection (1) or (2), is, for the purpose of determining the jurisdiction of a court to
try the offence, deemed to have been committed—
(a) at the place where the accused is ordinarily resident; or
(b) at the accused person’s principal place of business.
(4) Where a person is charged with conspiracy or incitement to commit an offence or
as an accessory after the offence, the offence is deemed to have been committed not
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only at the place where the act was committed, but also at every place where the
conspirator, inciter or accessory acted or, in case of an omission, should have acted.

Repeal and amendment of laws and transitional provisions
36. (1) Th
 e laws specified in the Schedule are repealed or amended to the extent indicated in
that Schedule.
(2) All criminal proceedings which immediately prior to the commencement of this Act
were instituted in terms of the provisions of the Corruption Act, 1992 (Act No. 94 of
1992), and which proceedings have not been concluded before the commencement
of this Act, shall be continued and concluded, in all respects, as if this Act had not
been passed.
(3) An investigation or prosecution or other legal proceedings, in respect of conduct
which would have constituted an offence under the Corruption Act, 1992, and which
occurred after the commencement of that Act but before the commencement of this
Act, may be concluded, instituted and continued as if this Act had not been passed.
(4) Not withstanding the repeal or amendment of any provision of any law by this Act,
such provision shall, for the purpose of the disposal of any investigation, prosecution
or any criminal or legal proceedings contemplated in subsection (2) or (3), remain in
force as if such provision had not been repealed or amended.

Short title and commencement
37. (1)  This Act is called the Prevention and Combating of Corrupt Activities Act, 2004,
and shall, subject to subsection (2), come into operation on 27 April 2004 or on such
earlier date as the President may determine by proclamation in the Gazette.
(2) Section 34(2) shall come into operation on 31 July 2004.

*****

UNITED KINGDOM—APPENDIX VII: Part A

Bribery Act 2010*
2010 CHAPTER 23
An Act to make provision about offences relating to bribery; and for connected purposes.
[8th April 2010]
BE IT ENACTED by the Queen’s most Excellent Majesty, by and with the advice and consent of
the Lords Spiritual and Temporal, and Commons, in this present Parliament assembled, and by
the authority of the same, as follows:—

General bribery offences
1 Offences of bribing another person
(1) A person (“P”) is guilty of an offence if either of the following cases applies.
(2) Case 1 is where—
(a) P offers, promises or gives a financial or other advantage to another person, and
(b) P intends the advantage—
(i) to induce a person to perform improperly a relevant function or activity, or
(ii) to reward a person for the improper performance of such a function or activity.
(3) Case 2 is where—
(a) P offers, promises or gives a financial or other advantage to another person, and
(b) P knows or believes that the acceptance of the advantage would itself constitute the
improper performance of a relevant function or activity.
(4) In case 1 it does not matter whether the person to whom the advantage is offered,
promised or given is the same person as the person who is to perform, or has performed,
the function or activity concerned.

* Bribery Act, 2010, c. 23 (U.K.).
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(5) In cases 1 and 2 it does not matter whether the advantage is offered, promised or given by
P directly or through a third party.

2 Offences relating to being bribed
(1) A person (“R”) is guilty of an offence if any of the following cases applies.
(2) Case 3 is where R requests, agrees to receive or accepts a financial or other advantage
intending that, in consequence, a relevant function or activity should be performed
improperly (whether by R or another person).
(3) Case 4 is where—
(a) R requests, agrees to receive or accepts a financial or other advantage, and
(b) the request, agreement or acceptance itself constitutes the improper performance by
R of a relevant function or activity.
(4) Case 5 is where R requests, agrees to receive or accepts a financial or other advantage as
a reward for the improper performance (whether by R or another person) of a relevant
function or activity.
(5) Case 6 is where, in anticipation of or in consequence of R requesting, agreeing to receive
or accepting a financial or other advantage, a relevant function or activity is performed
improperly—
(a) by R, or
(b) by another person at R’s request or with R’s assent or acquiescence.
(6) In cases 3 to 6 it does not matter—
(a) whether R requests, agrees to receive or accepts (or is to request, agree to receive or
accept) the advantage directly or through a third party,
(b) whether the advantage is (or is to be) for the benefit of R or another person.
(7) In cases 4 to 6 it does not matter whether R knows or believes that the performance of the
function or activity is improper.
(8) In case 6, where a person other than R is performing the function or activity, it also does
not matter whether that person knows or believes that the performance of the function or
activity is improper.

3 Function or activity to which bribe relates
(1) For the purposes of this Act a function or activity is a relevant function or activity if—
(a) it falls within subsection (2), and
(b) meets one or more of conditions A to C.
(2) The following functions and activities fall within this subsection—
(a) any function of a public nature,
(b) any activity connected with a business,
(c) any activity performed in the course of a person’s employment,
(d) any activity performed by or on behalf of a body of persons (whether corporate or
unincorporate).
(3) Condition A is that a person performing the function or activity is expected to perform it
in good faith.
(4) Condition B is that a person performing the function or activity is expected to perform it
impartially.
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(5) Condition C is that a person performing the function or activity is in a position of trust
by virtue of performing it.
(6) A function or activity is a relevant function or activity even if it—
(a) has no connection with the United Kingdom, and
(b) is performed in a country or territory outside the United Kingdom.
(7) In this section “business” includes trade or profession.

4 Improper performance to which bribe relates
(1) For the purposes of this Act a relevant function or activity—
(a) is performed improperly if it is performed in breach of a relevant expectation, and
(b) is to be treated as being performed improperly if there is a failure to perform the
function or activity and that failure is itself a breach of a relevant expectation.
(2) In subsection (1) “relevant expectation”—
(a) in relation to a function or activity which meets condition A or B, means the
expectation mentioned in the condition concerned, and
(b) in relation to a function or activity which meets condition C, means any expectation
as to the manner in which, or the reasons for which, the function or activity will be
performed that arises from the position of trust mentioned in that condition.
(3) Anything that a person does (or omits to do) arising from or in connection with that
person’s past performance of a relevant function or activity is to be treated for the purposes
of this Act as being done (or omitted) by that person in the performance of that function
or activity.

5 Expectation test
(1) For the purposes of sections 3 and 4, the test of what is expected is a test of what a
reasonable person in the United Kingdom would expect in relation to the performance of
the type of function or activity concerned.
(2) In deciding what such a person would expect in relation to the performance of a function
or activity where the performance is not subject to the law of any part of the United
Kingdom, any local custom or practice is to be disregarded unless it is permitted or
required by the written law applicable to the country or territory concerned.
(3) In subsection (2) “written law” means law contained in—
(a) any written constitution, or provision made by or under legislation, applicable to the
country or territory concerned, or
(b) any judicial decision which is so applicable and is evidenced in published written
sources.

Bribery of foreign public officials
6 Bribery of foreign public officials
(1) A person (“P”) who bribes a foreign public official (“F”) is guilty of an offence if P’s
intention is to influence F in F’s capacity as a foreign public official.
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(2) P must also intend to obtain or retain—
(a) business, or
(b) an advantage in the conduct of business.
(3) P bribes F if, and only if—
(a) directly or through a third party, P offers, promises or gives any financial or other
advantage—
(i) to F, or
(ii) to another person at F’s request or with F’s assent or acquiescence, and
(b) F is neither permitted nor required by the written law applicable to F to be influenced
in F’s capacity as a foreign public official by the offer, promise or gift.
(4) References in this section to influencing F in F’s capacity as a foreign public official
mean influencing F in the performance of F’s functions as such an official, which
includes—
(a) any omission to exercise those functions, and
(b) any use of F’s position as such an official, even if not within F’s authority.
(5) “Foreign public official” means an individual who—
(a) holds a legislative, administrative or judicial position of any kind, whether appointed
or elected, of a country or territory outside the United Kingdom (or any subdivision
of such a country or territory),
(b) exercises a public function—
(i) for or on behalf of a country or territory outside the United Kingdom (or any
subdivision of such a country or territory), or
(ii) for any public agency or public enterprise of that country or territory (or
subdivision), or
(c) is an official or agent of a public international organisation.
(6) “Public international organisation” means no organisation whose members are any of the
following—
(a) countries or territories,
(b) governments of countries or territories,
(c) other public international organisations,
(d) a mixture of any of the above.
(7) For the purposes of subsection (3)(b), the written law applicable to F is—
(a) where the performance of the functions of F which P intends to influence would
be subject to the law of any part of the United Kingdom, the law of that part of the
United Kingdom,
(b) where paragraph (a) does not apply and F is an official or agent of a public
international organisation, the applicable written rules of that organisation,
(c) where paragraphs (a) and (b) do not apply, the law of the country or territory in
relation to which F is a foreign public official so far as that law is contained in—
(i) any written constitution, or provision made by or under legislation, applicable
to the country or territory concerned, or
(ii) any judicial decision which is so applicable and is evidenced in published written
sources.
(8) For the purposes of this section, a trade or profession is a business.

364    United Kingdom—Appendix VII: Part A

Failure of commercial organisations to prevent bribery
7 Failure of commercial organisations to prevent bribery
(1) A relevant commercial organisation (“C”) is guilty of an offence under this section if a
person (“A”) associated with C bribes another person intending—
(a) to obtain or retain business for C, or
(b) to obtain or retain an advantage in the conduct of business for C.
(2) But it is a defence for C to prove that C had in place adequate procedures designed to
prevent persons associated with C from undertaking such conduct.
(3) For the purposes of this section, A bribes another person if, and only if, A—
(a) is, or would be, guilty of an offence under section 1 or 6 (whether or not A has been
prosecuted for such an offence), or
(b) would be guilty of such an offence if section 12(2)(c) and (4) were omitted.
(4) See section 8 for the meaning of a person associated with C and see section 9 for a duty on
the Secretary of State to publish guidance.
(5) In this section—
“partnership” means—
(a) a partnership within the Partnership Act of 1890, or
(b) a limited partnership registered under the Limited Partnerships Act 1907,
or a firm or entity of a similar character formed under the law of a country or territory outside
the United Kingdom,
“relevant commercial organisation” means—
(a) a body which is incorporated under the law of any part of the United Kingdom
and which carries on a business (whether there or elsewhere),
(b) any other body corporate (wherever incorporated) which carries on a business,
or part of a business, in any part of the United Kingdom,
(c) a partnership which is formed under the law of any part of the United Kingdom
and which carries on a business (whether there or elsewhere), or
(d) any other partnership (wherever formed) which carries on a business, or part of
a business, in any part of the United Kingdom,
and, for the purposes of this section, a trade or profession is a business.

8 Meaning of associated person
(1) For the purposes of section 7, a person (“A”) is associated with C if (disregarding any bribe
under consideration) A is a person who performs services for or on behalf of C.
(2) The capacity in which A performs services for or on behalf of C does not matter.
(3) Accordingly A may (for example) be C’s employee, agent or subsidiary.
(4) Whether or not A is a person who performs services for or on behalf of C is to be
determined by reference to all the relevant circumstances and not merely by reference to
the nature of the relationship between A and C.
(5) But if A is an employee of C, it is to be presumed unless the contrary is shown that A is a
person who performs services for or on behalf of C.
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9 Guidance about commercial organisations preventing bribery
(1) The Secretary of State must publish guidance about procedures that relevant commercial
organisations can put in place to prevent persons associated with them from bribing as
mentioned in section 7(1).
(2) The Secretary of State may, from time to time, publish revisions to guidance under this
section or revised guidance.
(3) The Secretary of State must consult the Scottish Ministers before publishing anything
under this section.
(4) Publication under this section is to be in such manner as the Secretary of State considers
appropriate.
(5) Expressions used in this section have the same meaning as in section 7.

Prosecution and penalties
10 Consent to prosecution
(1) No proceedings for an offence under this Act may be instituted in England and Wales
except by or with the consent of—
(a) the Director of Public Prosecutions,
(b) the Director of the Serious Fraud Office, or
(c) the Director of Revenue and Customs Prosecutions.
(2) No proceedings for an offence under this Act may be instituted in Northern Ireland
except by or with the consent of—
(a) the Director of Public Prosecutions for Northern Ireland, or
(b) the Director of the Serious Fraud Office.
(3) No proceedings for an offence under this Act may be instituted in England and Wales or
Northern Ireland by a person—
(a) who is acting—
(i) under the direction or instruction of the Director of Public Prosecutions, the
Director of the Serious Fraud Office or the Director of Revenue and Customs
Prosecutions, or
(ii) on behalf of such a Director, or
(b) to whom such a function has been assigned by such a Director, except with the
consent of the Director concerned to the institution of the proceedings.
(4) The Director of Public Prosecutions, the Director of the Serious Fraud Office and the
Director of Revenue and Customs Prosecutions must exercise personally any function
under subsection (1), (2) or (3) of giving consent.
(5) The only exception is if—
(a) the Director concerned is unavailable, and
(b) there is another person who is designated in writing by the Director acting personally
as the person who is authorised to exercise any such function when the Director is
unavailable.
(6) In that case, the other person may exercise the function but must do so personally.
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(7) Subsections (4) to (6) apply instead of any provisions which would otherwise have
enabled any function of the Director Public Prosecutions, the Director of the Serious
Fraud Office or the Director of Revenue and Customs Prosecutions under subsection (1),
(2) or (3) of giving consent to be exercised by a person other than the Director concerned.
(8) No proceedings for an offence under this Act may be instituted in Northern Ireland
by virtue of section 36 of the Justice (Northern Ireland) Act 2002 (delegation of the
functions of the Director of Public Prosecutions for Northern Ireland to persons other
than the Deputy Director) except with the consent of the Director of Public Prosecutions
for Northern Ireland to the institution of the proceedings.
(9) The Director of Public Prosecutions for Northern Ireland must exercise personally any
function under subsection (2) or (8) of giving consent unless the function is exercised
personally by the Deputy Director of Public Prosecutions for Northern Ireland by
virtue of section 30(4) or (7) of the Act of 2002 (power of Deputy Director to exercise
functions of Director).
(10) Subsection (9) applies instead of section 36 of the Act of 2002 in relation to the functions
of the Director of Public Prosecutions for Northern Ireland and the Deputy Director of
Public Prosecutions for Northern Ireland under, or (as the case may be) by virtue of,
subsections (2) and (8) above of giving consent.

11 Penalties
(1) An individual guilty of an offence under section 1, 2 or 6 is liable—
(a) on summary conviction, to imprisonment for a term not exceeding 12 months, or
to a fine not exceeding the statutory maximum, or to both,
(b) on conviction, on indictment, to imprisonment for a term not exceeding 10 years, or
to a fine, or to both.
(2) Any other person guilty of an offence under section 1, 2 or 6 is liable—
(a) on summary conviction, to a fine not exceeding the statutory maximum,
(b) on conviction on indictment, to a fine.
(3) A person guilty of an offence under section 7 is liable on conviction on indictment to
a fine.
(4) The reference in subsection (1)(a) to 12 months is to be read—
(a) in its application to England and Wales in relation to an offence committed before
the commencement of section 154(1) of the Criminal Justice Act 2003, and
(b) in its application to Northern Ireland,
as a reference to 6 months.

Other provisions about offences
12 Offences under this Act: territorial application
(1) An offence is committed under section 1, 2 or 6 in England and Wales, Scotland or
Northern Ireland if any act or omission which forms part of the offence takes place in that
part of the United Kingdom.
(2) Subsection (3) applies if—
(a) no act or omission which forms part of the offence under section 1, 2 or 6 takes place
in the United Kingdom,
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(3)

(4)

(5)
(6)

(7)
(8)

(9)

(b) a person’s acts or omissions done or made outside the United Kingdom would form
part of such an offence if done or made in the United Kingdom, and
(c) that person has a close connection with the United Kingdom.
In such a case—
(a) the acts or omissions form part of the offence referred to in subsection (2)(a), and
(b) proceedings for the offence may be taken at any place in the United Kingdom.
For the purposes of subsection (2)(c) a person has a close connection with the United
Kingdom if, and only if, the person was one of the following at the time the acts or
omissions concerned were done or made—
(a) a British citizen,
(b) a British overseas territories citizen,
(c) a British National (Overseas),
(d) a British Overseas citizen,
(e) a person who under the British Nationality Act 1981 was a British subject,
(f ) a British protected person within the meaning of that Act,
(g) an individual ordinarily resident in the United Kingdom,
(h) a body incorporated under the law of any part of the United Kingdom,
(i) a Scottish partnership.
An offence is committed under section 7 irrespective of whether the acts or omissions
which form part of the offence take place in the United Kingdom or elsewhere.
Where no act or omission which forms part of an offence under section 7 takes place in
the United Kingdom, proceedings for the offence may be taken at any place in the United
Kingdom.
Subsection (8) applies if, by virtue of this section, proceedings for an offence are to be
taken in Scotland against a person.
Such proceedings may be taken—
(a) in any sheriff court district in which the person is apprehended or in custody, or
(b) in such sheriff court district as the Lord Advocate may determine.
In subsection (8) “sheriff court district” is to be read in accordance with section 307(1) of
the Criminal Procedure (Scotland) Act 1995.

13 Defence for certain bribery offences etc.
(1) It is a defence for a person charged with a relevant bribery offence to prove that the
person’s conduct was necessary for—
(a) the proper exercise of any function of an intelligence service, or
(b) the proper exercise of any function of the armed forces when engaged on active
service.
(2) The head of each intelligence service must ensure that the service has in place arrangements
designed to ensure that any conduct of a member of the service which would otherwise be
a relevant bribery offence is necessary for a purpose falling within subsection (1)(a).
(3) The Defence Council must ensure that the armed forces have in place arrangements
designed to ensure that any conduct of—
(a) a member of the armed forces who is engaged on active service, or
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(b) a civilian subject to service discipline when working in support of any person falling
within paragraph (a),
which would otherwise be a relevant bribery offence is necessary for a purpose falling
within subsection (1)(b).
(4) The arrangements which are in place by virtue of subsection (2) or (3) must be arrangements
which the Secretary of State considers to be satisfactory.
(5) For the purposes of this section, the circumstances in which a person’s conduct is necessary
for a purpose falling within subsection (1)(a) or (b) are to be treated as including any
circumstances in which the person’s conduct—
(a) would otherwise be an offence under section 2, and
(b) involves conduct by another person which, but for subsection (1)(a) or (b), would be
an offence under section 1.
(6) In this section—
“active service” means service in—
(a) an action or operation against an enemy,
(b) an operation outside the British Islands for the protection of life or property, or
(c) the military occupation of a foreign country or territory,
“armed forces” means Her Majesty’s forces (within the meaning of the Armed Forces
Act 2006),
“civilian subject to service discipline” and “enemy” have the same meaning as in the Act
of 2006,
“GCHQ” has the meaning given by section 3(3) of the Intelligence Services Act 1994,
“head” means—
(a) in relation to the Security Service, the Director General of the Security Service,
(b) in relation to the Secret Intelligence Service, the Chief of the Secret Intelligence
Service, and
(c) in relation to GCHQ, the Director of GCHQ,
“intelligence service” means the Security Service, the Secret Intelligence Service or GCHQ,
“relevant bribery offence” means—
(a) an offence under section 1 which would not also be an offence under section 6,
(b) an offence under section 2,
(c) an offence committed by aiding, abetting, counseling or procuring the
commission of an offence falling within paragraph (a) or (b),
(d) an offence of attempting or conspiring to commit, or of inciting the commission
of, an offence falling within paragraph (a) or (b), or
(e) an offence under Part 2 of the Serious Crime Act 2007 (encouraging or assisting
crime) in relation to an offence falling within paragraph (a) or (b).

14 Offences under sections 1, 2 and 6 by bodies corporate etc.
(1) This section applies if an offence under section 1, 2 or 6 is committed by a body corporate
or a Scottish partnership.
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(2) If the offence is proved to have been committed with the consent or connivance of—
(a) a senior officer of the body corporate or Scottish partnership, or
(b) a person purporting to act in such a capacity,
the senior officer or person (as well as the body corporate or partnership) is guilty of the
offence and liable to be proceeded against and punished accordingly.
(3) But subsection (2) does not apply, in the case of an offence which is committed under
section 1, 2 or 6 by virtue of section 12(2) to (4), to a senior officer or person purporting
to act in such a capacity unless the senior officer or person has a close connection with the
United Kingdom (within the meaning given by section 12(4)).
(4) In this section—
“director,” in relation to a body corporate whose affairs are managed by its members, means a
member of the body corporate,
“senior officer” means—
(a) in relation to a body corporate, a director, manager, secretary or other similar
officer of the body corporate, and
(b) in relation to a Scottish partnership, a partner in the partnership.

15 Offences under section 7 by partnerships
(1) Proceedings for an offence under section 7 alleged to have been committed by a partnership
must be brought in the name of the partnership (and not in that of any of the partners).
(2) For the purposes of such proceedings—
(a) rules of court relating to the service of documents have effect as if the partnership
were a body corporate, and
(b) the following provisions apply as they apply in relation to a body corporate—
(i) section 33 of the Criminal Justice Act 1925 and Schedule 3 to the Magistrates’
Courts Act 1980,
(ii) section 18 of the Criminal Justice Act (Northern Ireland) 1945 (c.15 (N.I.))
and Schedule 4 to the Magistrates’ Courts (Northern Ireland) Order 1981 (S.I.
1981/1675 (N.I.26)),
(iii) section 70 of the Criminal Procedure (Scotland) Act 1995.
(3) A fine imposed on the partnership on its conviction for an offence under section 7 is to be
paid out of the partnership assets.
(4) In this section “partnership” has the same meaning as in section 7.

Supplementary and final provisions
16 Application to Crown
This Act applies to individuals in the public service of the Crown as it applies to other individuals.

17 Consequential provision
(1) The following common law offences are abolished—
(a) the offences under the law of England and Wales and Northern Ireland of bribery
and embracery,
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(b) the offences under the law of Scotland of bribery and accepting a bribe.
(2) Schedule 1 (which contains consequential amendments) has effect.
(3) Schedule 2 (which contains repeals and revocations) has effect.
(4) The relevant national authority may by order make such supplementary, incidental or
consequential provision as the relevant national authority considers appropriate for the
purposes of this Act or in consequence of this Act.
(5) The power to make an order under this section—
(a) is exercisable by statutory instrument,
(b) includes power to make transitional, transitory or saving provision,
(c) may, in particular, be exercised by amending, repealing, revoking or otherwise
modifying any provision made by or under an enactment (including any Act passed
in the same Session as this Act).
(6) Subject to subsection (7), a statutory instrument containing an order of the Secretary of
State under this section may not be made unless a draft of the instrument has been laid
before, and approved by a resolution of, each House of Parliament.
(7) A statutory instrument containing an order of the Secretary of State under this section
which does not amend or repeal a provision of a public general Act or of devolved
legislation is subject to annulment in pursuance of a resolution of either House of
Parliament.
(8) Subject to subsection (9), a statutory instrument containing an order of the Scottish
Ministers under this section may not be made unless a draft of the instrument has been
laid before, and approved by a resolution of, the Scottish Parliament.
(9) A statutory instrument containing an order of the Scottish Ministers under this section
which does not amend or repeal a provision of an Act of the Scottish Parliament or of a
public general Act is subject to annulment in pursuance of a resolution of the Scottish
Parliament.
(10) In this section—
“devolved legislation” means an Act of the Scottish Parliament, a Measure of the National
Assembly for Wales or an Act of the Northern Ireland Assembly,
“enactment” includes an Act of the Scottish Parliament and Northern Ireland legislation,
“relevant national authority” means—
(a) in the case of provision which would be within the legislative competence of
the Scottish Parliament if it were contained in an Act of that Parliament, the
Scottish Ministers, and
(b) in any other case, the Secretary of State.

18 Extent
(1) Subject as follows, this Act extends to England and Wales, Scotland and Northern Ireland.
(2) Subject to subsections (3) and (5), any amendment, repeal or revocation made by Schedule
1 or 2 has the same extent as the provision amended, repealed or revoked.
(3) The amendment of, and repeals in, the Armed Forces Act 2006 do not extend to the
Channel Islands.
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(4) The amendments of the International Criminal Court Act 2001 extend to England and
Wales and Northern Ireland only.
(5) Subsection (2) does not apply to the repeal in the Civil Aviation Act 1982.

19 Commencement and transitional provision etc.
(1) Subject to subsection (2), this Act comes into force on such day as the Secretary of State
may by order made by statutory instrument appoint.
(2) Sections 16, 17(4) to (10) and 18, this section (other than subsections (5) to (7)) and
section 20 come into force on the day on which this Act is passed.
(3) An order under subsection (1) may—
(a) appoint different days for different purposes,
(b) make such transitional, transitory or saving provision as the Secretary of State
considers appropriate in connection with the coming into force of any provision of
this Act.
(4) The Secretary of State must consult the Scottish Ministers before making an order under
this section in connection with any provision of this Act which would be within the
legislative competence of the Scottish Parliament if it were contained in an Act of that
Parliament.
(5) This Act does not affect any liability, investigation, legal proceeding or penalty for or in
respect of—
(a) a common law offence mentioned in subsection (1) of section 17 which is committed
wholly or partly before the coming into force of that subsection in relation to such an
offence, or
(b) an offence under the Public Bodies Corrupt Practices Act 1889 or the Prevention of
Corruption Act 1906 committed wholly or partly before the coming into force of the
repeal of the Act by Schedule 2 to this Act.
(6) For the purposes of subsection (5) an offence is partly committed before a particular time
if any act or omission which forms part of the offence takes place before that time.
(7) Subsections (5) and (6) are without prejudice to section 16 of the Interpretation Act 1978
(general savings on repeal).

20 Short title
This Act may be cited as the Bribery Act 2010.

*****
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Bribery Act 2010*
Explanatory Notes

Introduction
1.

These explanatory notes relate to the Bribery Act 2010 (c.23) which received Royal Assent
on 8 April 2010. They have been prepared by the Ministry of Justice in order to assist the
reader in understanding the Act. They do not form part of the Act and have not been
endorsed by Parliament.
2. The notes need to be read in conjunction with the Act. They are not, and are not meant to
be, a comprehensive description of the Act. So where a selection or part of a section does
not seem to require explanation or comment, none is given.

Summary
3. The purpose of the Act is to reform the criminal law of bribery to provide for a new
consolidated scheme of bribery offences to cover bribery both in the United Kingdom
(UK) and abroad.
4. The Act replaces the offences at common law and under the Public Bodies Corrupt
Practices Act 1889, the Prevention of Corruption Act 1906 and the Prevention of
Corruption Act 1916 (known collectively as the Prevention of Corruption Acts 1889
to 1916 and which will be repealed: see Schedule 2) with two general offences. The first
covers the offering, promising or giving of an advantage (broadly, offences of bribing
another person). The second deals with the requesting, agreeing to receive or accepting
* Bribery Act, 2010, Explanatory Notes, c. 23, (U.K.).
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of an advantage (broadly, offences of being bribed). The formulation of these two
offences abandons the agent/principal relationship on which the previous law was based
in favour of a model based on an intention to induce improper conduct. The Act also
creates a discrete offence of bribery of a foreign public official and a new offence where a
commercial organisation fails to prevent bribery.
5. The other main provisions of the Act include:
• replacing the requirement for the Attorney General’s consent to prosecute a bribery
offence with a requirement that the offences in the Act may only be instituted by, or
with the consent of, the Director of the relevant prosecuting authority.
• a maximum penalty of 10 years imprisonment for all the offences, except the offence
relating to commercial organisations, which will carry an unlimited fine;
• extra-territorial jurisdiction to prosecute bribery committed abroad by persons
ordinarily resident in the UK as well as UK nationals and UK corporate bodies;
• a defence for conduct that would constitute a bribery offence where the conduct was
necessary for the proper exercise of any function of the intelligence services or the
armed forces engaged on active service.

Background
6. The reform of the law on bribery dates back to the Nolan Committee’s Report on Standards
in Public Life in 1995 (Cm 2850I), which was set up in response to concerns about
unethical conduct by those in public office, and its suggestion that the Law Commission
might usefully take forward the consolidation of the statute law on bribery. The Law
Commission first made proposals for reform of bribery in a 1998 report (Legislating the
Criminal Code: Corruption, Report No. 248).
7. The Government then set up a working group of stakeholders which met over the period
1998-2000, and this was followed in June 2000 by a Government White Paper on
corruption (Raising Standards and Upholding Integrity: the prevention of Corruption Cm
4759). This was positively received and led to the publication of a draft Corruption Bill
in 2003 (Corruption Draft Legislation Cm 5777). That draft Bill was then subjected to
pre-legislative scrutiny by a Joint Committee of Parliament which reported in July 2003
(Joint Committee on the Draft Corruption: Bill Session 2002-03 Report and Evidence HL 157,
HC 705). The draft Bill failed to win broad support, in particular the Joint Committee
was critical of the retention of the agent/principal relationship as the basis for the offence.
8. The Government responded to the Joint Committee’s report in December 2003 (The
Government Reply to the Report from the Joint Committee on the Draft Corruption
Bill Session 2002-03 HL 157, HC 705, Cm 6068). In its response, the Government
accepted the Report’s recommendations in part but expressed reservations about the
suggestions made by the Committee in relation to how the offences should be structured
given its rejection of the principal/agent model. A Government consultation exercise,
Bribery: Reform of the Prevention of Corruption Acts and SFO powers in cases of bribery
of foreign officials, followed in 2005. The Government concluded that, although there
remained support for reform, there was no clear consensus on the form it should take.
It was therefore decided to refer the matter back to the Law Commission for a further
review.
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9. The Law Commission’s terms of reference were to consider the full range of options
for consolidating and reforming the law on bribery. The Law Commission issued a
consultation paper. Reforming Bribery (Consultation Paper No. 185), in October 2007.
The Law Commission published its report Reforming Bribery (Report No. 313) on 20
November 2008.
10. The Government presented a draft Bribery Bill (Cm 7570) to Parliament on 25 March
2009 which built on the proposals in the Law Commission’s report. A Joint Committee
of Parliament was established to undertake pre-legislative scrutiny of the draft Bill.
It reported on 28 July 2009 (Joint Committee on the Draft Bribery Bill, First Report,
Session 2008-09, HL 115, HC430 – I & II). The Government responded to the Joint
Committee’s report on 29 November 2009 (Government Response to the conclusions and
recommendations of the Joint Committee Report on the Draft Bribery Bill, Cm7748).

Territorial Extent
11. Section 18 sets out the territorial extent of the Act. Its main substantive provisions extend
throughout the UK.

Territorial application: Scotland
12. A legislative consent motion was agreed by the Scottish Parliament on 11 February 2010
under the Sewel Convention. The Convention was triggered as the Act makes provision
concerning the criminal law of Scotland in relation to bribery. The Sewel Convention
provides that Westminster will not normally legislate with regard to devolved matters in
Scotland without the consent of the Scottish Parliament.

Territorial application: Wales
13. The Act applies to Wales as it does to the rest of the UK. It does not change the position
as regards the National Assembly for Wales nor does it affect the powers of the Welsh
Ministers.

Territorial application: Northern Ireland
14. The Act applies to Northern Ireland as it does to the rest of the UK. It does not change the
position as regards the Northern Ireland Assembly.

Commentary On Sections
Section 1: Offences of bribing another person
15. This section defines the offence of bribery as it applies to the person who offers, promises
or gives a financial or other advantage to another. That person is referred to in the section
as P. The meaning of “financial or other advantage” is left to be determined as a matter of
common sense by the tribunal of fact. Section 1 distinguishes two cases: Case 1 (subsection
(2)) and Case 2 (subsection (3)).
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16. Case 1 concerns cases in which the advantage is intended to bring about an improper
performance by another person of a relevant function or activity, or to reward such
improper performance. The nature of a “relevant function or activity” is addressed in
section 3. The nature of “improper performance” is defined in section 4.
17. It is sufficient for the purposes of the offence that P intended to induce or reward
impropriety in relation to a function or activity falling within section 3(2) to (5). It is
not necessary that the person to whom the advantage is offered, promised or given be the
same person as the person who is to engage in the improper performance of an activity or
function, or who has already done so (subsection (4)).
18. Case 2 concerns cases in which P knows or believes that the acceptance of the advantage
offered, promised or given in itself constitutes the improper performance of a function or
activity as defined in section 3.
19. Subsection (5) makes it clear that, in Cases 1 and 2, the advantage can be offered, promised
or given by P directly or through someone else.

Section 2: Offences relating to being bribed
20. This section defines the offence of bribery as it applies to the recipient or potential
recipient of the bribe, who is called R. It distinguishes four cases, namely Case 3 to Case 6.
21. In Cases 3, 4 and 5 there is a requirement that R “requests, agrees to receive or accepts”
an advantage, whether or not R actually receives it. This requirement must then be linked
with the “improper performance” of a relevant function or activity. As with section 1, the
nature of this function or activity is addressed in section 3, and “improper performance” is
defined in section 4.
22. The link between the request, agreement to receive or acceptance of an advantage and
improper performance may take three forms:
• R may intend improper performance to follow as a consequence of the request,
agreement to receive or acceptance of the advantage (Case 3, in subsection (2));
• requesting, agreeing to receive or accepting the advantage may itself amount to
improper performance of the relevant function or activity (Case 4, in subsection (3));
• alternatively, the advantage may be a reward for performing the function or activity
improperly (Case 5, in subsection (4)).
23. In Cases 3 and 5, it does not matter whether the improper performance is by R or by
another person. In Case 4, it must be R’s requesting, agreeing to receive or acceptance of
the advantage which amounts to improper performance, subject to subsection (6).
24. In Case 6 (subsection (5)) what is required is improper performance by R (or another
person, where R requests it, assents to or acquiesces in it). This performance must be in
anticipation or in consequence of a request, agreement to receive or acceptance of an
advantage.
25. Subsection (6) is concerned with the role of R in requesting, agreeing to receive or accepting
advantages, or in benefiting from them, in Cases 3 to 6. First, this subsection makes it clear
that in Cases 3 to 6 it does not matter whether it is R, or someone else through whom R
acts, who requests, agrees to receive or accepts the advantage (subsection (6)(a)). Secondly,
subsection (6) indicates that the advantage can be for the benefit of R, or of another person
(subsection (6)(b)).
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26. Subsection (7) makes it clear that in Cases 4 to 6, it is immaterial whether R knows or
believes that the performance of the function is improper. Additionally, by subsection (8),
in Case 6 where the function or activity is performed by another person, it is immaterial
whether that person knew or believed that the performance of the function is improper.

Section 3: Function or activity to which bribe relates
27. This section defines the fields within which bribery can take place, in other words, the
types of functions or activity that can be improperly performed for the purposes of
sections 1 and 2. The term “relevant function or activity” is used for this purpose.
28. The purpose of the section is to ensure that the law of bribery applies equally to public and
to selected private functions without discriminating between the two. Accordingly, the
functions or activities in question include all functions of a public nature and all activities
connected with a business, trade or profession. The phrase “functions of a public nature”
is the same phrase as is used in the definition of “public authority” in section 6(3)(b) of the
Human Rights Act 1998 but it is not limited in the way it is in that Act. In addition, the
functions or activities include all activities performed either in the course of employment
or on behalf of any body of persons: these two categories straddle the public/private
divide.
29. Not every defective performance of one of these functions for reward or in the hope of
advantage engages the law of bribery. Subsections (3) to (5) make clear that there must be an
expectation that the functions be carried out in good faith (condition A), or impartially
(condition B), or the person performing it must be in a position of trust (condition C).
30. Subsection (6) provides that the functions or activities in question may be carried out
either in the UK or abroad, and need have no connection with the UK. This preserves the
effect of section 108(1) and (2) of the Anti-terrorism, Crime and Security Act 2001 (which
is repealed by the Act).

Section 4: Improper performance to which bribe relates
31. Section 4 defines “improper performance” as performance which breaches a relevant
expectation, as mentioned in condition A or B (subsections (3) and (4) of section 3
respectively) or any expectation as to the manner in which, or reasons for which, a
function or activity satisfying condition C (subsection (5) of section 3) will be performed.
Subsection (1)(b) states that an omission can in some circumstances amount to improper
“performance”.
32. Subsection (3) addresses the case where R is no longer engaged in a given function or
activity but still carries out acts related to his or her former function or activity. These acts
are treated as done in performance of the function or activity in question.

Section 5: Expectation test
33. Section 5 provides that when deciding what is expected of a person performing a function
or activity for the purposes of sections 3 and 4, the test is what a reasonable person in
the UK would expect of a person performing the relevant function or activity. Subsection

United Kingdom—Appendix VII: Part B    377
(2) makes it clear that in deciding what a reasonable person in the UK would expect in
relation to functions or activities the performance of which is not subject to UK laws,
local practice and custom must not be taken into account unless such practice or custom
is permitted or required by written law. Subsection (3) defines what is meant by “written
law” for the purposes of this section.

Section 6: Bribery of foreign public officials
34. This section creates a separate offence of bribery of a foreign public official. This offence
closely follows the requirements of the Organisation for Economic Cooperation and
Development (OECD) Convention on Combating Bribery of Foreign Public Officials
in International Business Transactions (http://www.oecd.org/document/21/0,3343
,en_2649_34859_2017813_1_1_1_1,00.html).
35. Unlike the general bribery offences in sections 1 and 2, the offence of bribery of a
foreign public official only covers the offering, promising or giving of bribes, and not the
acceptance of them. The person giving the bribe must intend to influence the recipient in
the performance of his or her functions as a public official, and must intend to obtain or
retain business or a business advantage.
36. Foreign public officials are defined in subsection (5) to include both government officials
and those working for international organisations. The definition draws on Article 1.4(a)
of the OECD Convention. Similarly, the definition of “public international organisation”
in subsection (6) draws on Commentary 17 to the OECD Convention.

The conduct element
37. The conduct element of the offence – what a person must do in order to commit the
offence – is set out in subsection (3). The offence may be committed in a number of ways.
38. If a person (P) offers, promises or gives any advantage to a foreign public official (F) with
the requisite intention (see below), and the written law applicable to F neither permits
nor requires F to be influenced in his or her capacity as a foreign public official by the
offer, promise or gift, then P commits an offence.
39. The “written law” applicable to F is defined in subsection (7) as the law of the relevant part
of the UK where the performance of F’s functions would be subject to that law. Where
the performance of F’s functions would not be subject to the law of a part of the UK, the
written law is either the applicable rules of a public international organisation, or the law
of the country or territory in relation to which F is a foreign public official as contained in
its written constitution, provision made by or under legislation or judicial decisions that
are evidenced in writing.
40. The offence will also be committed if the advantage is offered to someone other than
the official, if that happens at the official’s request, or with the official’s assent or
acquiescence.
41. It does not matter whether the offer, promise or gift is made directly to the official or
through a third party (subsection (3)(a)).
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42. The language of the OECD Convention is mirrored in the phrases “obtain or retain
business” in subsection (2) and “offers, promises or gives” and “advantage” in subsection (3),
and in the words “public function” in subsection (5)(b).

The fault element
43. The fault element of the offence – what a person must intend in order to commit the
offence – is specified in subsections (1), (2) and (4).
44. Subsections (1) and (4) have the effect that, in order to commit the offence, a person must
intend to influence a foreign public official in the performance of his or her functions as
a public official, including any failure to exercise those functions and any use of his or her
position, even if he or she does not have authority to use the position in that way.
45. In order to commit the offence a person must also intend to obtain or retain business or
an advantage in the conduct of business (subsection (2)).
46. The effect of subsection (8) is that “business” includes what is done in the course of a trade
or profession.

Section 7: Failure of commercial organisations to prevent bribery
47. Section 7 creates an offence of failing to prevent bribery which can only be committed by
a relevant commercial organisation.
48. “Relevant commercial organisation” is defined (at subsection (5)) as:
• a body incorporated under the law of any part of the UK and which carries on business
whether there or elsewhere,
• a partnership that is formed under the law of any part of the UK and which carries on
business there or elsewhere, or
• any other body corporate or partnership wherever incorporated or formed which
carries on business in any part of the UK.
49. Subsection (5) also provides that “business” includes a trade or profession and includes
what is done in the course of a trade or profession.
50. The offence is committed where a person (A) who is associated with the commercial
organisation (C) bribes another person with the intention of obtaining or retaining business
or an advantage in the conduct of business for C. Subsection (2) provides that it is a defence
for the commercial organisation to show it had adequate procedures in place to prevent
persons associated with C from committing bribery offences. Although not explicit on the
face of the Act, in accordance with established case law, the standard of proof the defendant
would need to discharge in order to prove the defence is the balance of probabilities.
51. Subsection (3) provides that “bribery” in the context of this offence relates only to
the offering, promising or giving of a bribe contrary to sections 1 and 6 (there is no
corresponding offence of failure to prevent the taking of bribes). Applying ordinary
principles of criminal law, the reference to offences under section 1 and 6 include being
liable for such offences by way of aiding, abetting, counselling or procuring (secondary
liability). Subsection (3) also makes clear that there is no need for the prosecution to
show that the person who committed the bribery offence has already been successfully
prosecuted. The prosecution must, however, show that the person would be guilty of the
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offence were that person prosecuted under this Act. Finally, subsection (3)(b) makes clear
that there is no need for A to have a close connection to the UK as defined in section 12;
rather, so long as C falls within the definition of “relevant commercial organisation” that
should be enough to provide courts in the UK with jurisdiction.

Section 8: Meaning of associated person
52. Section 8 provides that A is associated with C for the purposes of section 7, if A performs
services for, or on behalf of C. It also ensures that section 7 relates to the actual activities
being undertaken by A at the time rather than A’s general position. The section expressly
states that A may be the commercial organisation’s employee, agent or subsidiary. But
where A is an employee it is to be presumed that A is performing services for or on behalf
of C unless the contrary is shown.

Section 9: Guidance about commercial organisations preventing bribery
53. This section requires the Secretary of State to publish guidance on procedures that
relevant commercial organisations can put in place to prevent bribery by persons
associated with them (subsection (1)). The Secretary of State may revise such guidance or
publish revised guidance from time to time (subsection (2)). The Scottish Ministers must
be consulted before publication (subsection (3)). The guidance may be published in such a
manner as the Secretary of State considers appropriate (subsection (4)). The Government
has indicated its intention to publish guidance ahead of the commencement of section 7
of the Act (Hansard, House of Lords, 2 February 2010, Vol. 717, col. 143).

Section 10: Consent to prosecution
54. A prosecution under the Act in England and Wales can only be brought with the consent of
the Director of one of the three senior prosecuting authorities, that is to say the Director of
Public Prosecutions, the Director of the Serious Fraud Office and the Director of Revenue
and Customs Prosecutions (subsections (1) and (3)). Under subsection (4), the relevant
Director must exercise the consent function personally. However, where the Director is
unavailable (for example where he or she is out of the country or is incapacitated) another
person who has been designated in writing by the Director to exercise any such function
may do so, but must do so personally (subsections (5) and (6)). Provisions of other legislation
which would allow another person to exercise the functions of one of the Directors do not
apply to the Directors’ consent functions under section 10 (subsection (7)).
55. A prosecution in Northern Ireland can only be brought with the consent of the Director
of Public Prosecutions for Northern Ireland or the Director of the Serious Fraud Office
(subsections (2), (3) and (8)). Under subsection (9) the Director of Public Prosecutions
for Northern Ireland must exercise the consent function personally unless the consent
function is exercised by the Deputy Director (again personally) by virtue of section 30(4)
and (7) of the Justice (Northern Ireland) Act 2002. Under subsection (10), section 36 of the
2002 Act, which provides for the delegation of the Director’s functions, does not apply in
relation to the Director’s functions of giving consent to prosecutions under the Act.

380    United Kingdom—Appendix VII: Part B

Section 11: Penalties
56. Any offence under the Act committed by an individual under sections 1, 2 or 6 is
punishable either by a fine or imprisonment for up to 10 years (12 months on summary
conviction in England and Wales or Scotland or 6 months in Northern Ireland), or both.
An offence committed by a person other than an individual is punishable by a fine. In
either case, the fine may be up to the statutory maximum (currently ₤5000 in England
and Wales or Northern Ireland, ₤10000 in Scotland) if the conviction is summary, and
unlimited if it is on indictment. The section 7 offence can only be tried upon indictment.
57. Section 154 of the Criminal Justice Act 2003, which is not yet in force, sets the maximum
sentence that can be imposed by a Magistrates’ Court in England and Wales at 12 months.
Where an offence under this Act is committed before section 154 comes into force, the
Magistrates’ Court’s power is limited to 6 months (subsection (4)(a)).

Section 12: Offences under this Act: territorial application
58. Subsection (1) provides that the offences in section 1, 2 or 6 are committed in any part of
the UK if any part of the conduct element takes place in that part of the UK.
59. The effect of subsections (2) to (4) is that, even though all the actions in question take
place abroad, they still constitute the offence if the person performing them is a British
national or ordinarily resident in the UK, a body incorporated in the UK or a Scottish
partnership.
60. Subsection (5) makes it clear that for the purposes of the offence in section 7 (failure of
commercial organisation to prevent bribery) it is immaterial where the conduct element
of the offence occurs.
61. Subsections (7) to (9) provide that where proceedings are to be taken in Scotland against a
person, such proceedings may be taken in any sheriff court district in which the person is
apprehended or in custody, or in such sheriff district as the Lord Advocate may determine.

Section 13: Defence for certain bribery offences etc.
62. Section 13 deals with the legitimate functions of the intelligence services or the armed
forces which may require the use of a financial or other advantage to accomplish the
relevant function. The section provides a defence where a person charged with a relevant
bribery offence can prove that it was necessary for:
• the proper exercise of any function of one of the intelligence services; or
• the proper exercise of any function of the armed forces when engaged on active service.
Although not explicit on the face of the Act, in accordance with established case law, the
standard of proof the defendant would need to discharge in order to prove the defence is
the balance of probabilities.
63. The head of each intelligence service is required under subsection (2) to ensure that each
service has in place arrangements designed to ensure that the conduct of a member of
the service that would otherwise amount to a relevant bribery offence is necessary for
a purpose set out in subsection (1)(a). A similar requirement is placed on the Defence
Council under subsection (3) to ensure that the armed forces have arrangements in place
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designed to ensure that the conduct of any member of the armed forces engaged on active
service or a civilian subject to service discipline working in support of military personnel
so engaged is necessary for a purpose set out in subsection (1)(b). Under subsection (4),
the arrangements must be ones that the relevant Secretary of State considers to be
satisfactory.
64. Subsection (5) provides that a person’s conduct is to be treated as necessary for the purposes
of subsection (1)(a) or (b) in circumstances where the person’s conduct would otherwise
be an offence under section 2 and involves conduct on the part of another person which
would amount to an offence under section 1 but for the defence in subsection (1). In other
words, subsection (5) has the effect that a recipient of a bribe paid by a member of the
intelligence services or armed forces is covered by the defence in any case where the person
offering or paying the bribe is able to rely on the section 13 defence.
65. As well as providing definitions for other terms used in the section, subsection (6) makes
it clear that a “relevant bribery offence” means an offence under section 1 or 2, including
one committed by aiding, abetting, counselling or procuring such an offence, and related
inchoate offences. “Relevant bribery offence” does not include a section 1 offence which
would also amount to an offence of bribing a foreign public official under section 6. This
addresses concerns raised by the Joint Committee on the 2003 draft Corruption Bill
in relation to, in particular, compliance with the UK’s obligations under the OECD
Convention (see paragraph 152, HL 157 and HC 705, 31 July 2003).

Section 14: Offences under sections 1, 2 and 6 by bodies corporate etc.
66. Section 14 is aimed at individuals who consent or connive at bribery, contrary to section
1, 2 or 6, committed by a body corporate (of any kind) or Scottish partnership. It does not
apply to the offence in section 7.
67. The first step is to ascertain that the body corporate or Scottish partnership has indeed
been guilty of an offence under section 1, 2 or 6. That established, the section provides
that a director, partner or similar senior manager of the body is guilty of the same offence
if he or she has consented to or connived in the commission of the offence. In a body
corporate managed by its members, the same applies to members. In relation to a Scottish
partnership, the provision applies to partners.
68. It should be noted that in this situation, the body corporate or Scottish partnership and
the senior manager are both guilty of the main bribery offence. This section does not
create a separate offence of “consent or connivance”.
69. Subsection (3) makes clear that for a “senior officer” or similar person to be guilty he or she
must have a close connection to the UK as defined in section 12(4).

Section 15: Offences under section 7 by partnerships
70. Section 15 deals with proceedings for an offence under section 7 against partnerships.
Such proceedings must be brought in the name of the partnership (and not the partners)
(subsection (1)); certain rules of court and statutory provisions which apply to bodies
corporate are deemed to apply to partnerships (subsection (2)); and any fine imposed on
the partnership on conviction must be paid out of the partnership assets (subsection (3)).
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Section 16: Application to Crown
71. Section 16 applies the Act to individuals in the public service of the Crown. Such
individuals will therefore be liable to prosecution if their conduct in the discharge of their
duties constitutes an offence under the Act.

Section 17: Consequential provision
72. This section abolishes the common law offences of bribery and embracery (bribery etc of
jurors), as well as the common law offence in Scotland of accepting a bribe, and gives effect
to Schedules 1 and 2, which contain consequential amendments and repeals.
73. Subsections (4) to (10) of this section create a power for the Secretary of State (or, as the case
may be, Scottish Ministers) to make supplementary, incidental or consequential provision
by order. The order making power is subject to the affirmative resolution procedure where
it amends a public general Act or devolved legislation, otherwise the negative resolution
procedure applies.

Section 18: Extent
74. This section provides that the Act extends to the whole of the UK and that any
amendments or repeals of a provision of an enactment have the same extent as that
provision. However the amendment of and repeals in the Armed Forces Act 2006 do not
extend to the Channel Islands and the amendments of the International Criminal Court
Act 2001 and the repeal in the Civil Aviation Act 1982 do not extend to the Channel
Islands, Isle of Man or the British overseas territories.

Section 19: Commencement and transitional provision etc.
75. This section provides for commencement. Details are in paragraph 107 below.
A commencement order made under this section may appoint different days for different
purposes and may contain transitory, transitional or saving provisions. The section also
contains express saving provisions so that any offence committed or partly committed before
the operative provisions of the Act come into force must be dealt with under the old law.

Section 20: Short title
76. This section deals with citation.

Schedule 1
77. This Schedule contains consequential amendments to other legislation. These are as
follows.

Ministry of Defence Police Act 1987
78. Section 2 of that Act gives the Ministry of Defence Police the same powers as normal
police, in relation to services property or personnel, including with regard to offences
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involving the bribery of such persons. That Act is amended to refer to offences under this
Act rather than those under the Prevention of Corruption Acts 1889 to 1916.

Criminal Justice Act 1987
79. Section 2A of that Act gives the Director of the Serious Fraud Office power to investigate
corruption offences. The amendment replaces the reference to the Prevention of
Corruption Acts with references to offences under this Act. The offences in question are
the bribery of foreign officials (section 6), and the general bribery offence (sections 1 and
2) where the functions in question are performed outside or unconnected with the UK.

International Criminal Court Act 2001
80. Sections 54 and 61 of that Act set out the relevant domestic offences in relation to the
International Criminal Court in the law of England and Wales, and Northern Ireland
respectively. The amendments make clear that offences under this Act are also relevant
domestic offences.

International Criminal Court (Scotland) Act 2001
81. Section 4 of that Act sets out the relevant domestic offences under Scots law in relation
to the International Criminal Court. The amendment updates the references to the
Prevention of Corruption Act 1906 and to the common law by substituting a reference to
the offences under the Act.

Serious Organised Crime and Police Act 2005
82. Chapter 1 of Part 2 of that Act gives investigatory powers to the Director of Public
Prosecutions and other prosecuting authorities in relation to offences listed in section
61. This list was amended by SI 2006/1629 to include common law bribery and offences
under the Prevention of Corruption Acts. These offences are now replaced by the offences
under this Act.
83. A similar amendment applies to section 76 (and section 77 in respect of Scotland),
which gives the court power to make a financial reporting order in dealing with a person
convicted of (among other offences) corruption offences.

Armed Forces Act 2006
84. Schedule 2 of that Act lists serious civilian offences the possible commission of which, if
suspected, must be referred to a service police force. The list of civilian offences is amended
to include the offences under this Act.

Serious Crime Act 2007
85. Section 53 of that Act requires the Attorney General’s consent prior to commencing
proceedings where there is an international element to an offence of encouraging or
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assisting crime under the 2007 Act. This amendment ensures that the requirement for the
Attorney General’s consent will not apply in the case of encouraging or assisting bribery
by excluding from section 53 any offence to which section 10 (consent to prosecution) of
this Act applies.
86. The Serious Crime Act also creates a power to make a “serious crime prevention order” in
relation to offences listed in Schedule 1 of the Act. Part 1 of that Schedule, relating to offences
in England and Wales, includes offences under the Prevention of Corruption Acts. Those
offences are replaced with offences under sections 1, 2 and 6 of this Act. A corresponding
amendment is made in Part 2 of the same Schedule in relation to Northern Ireland.

Schedule 2
87. This Schedule contains repeals and revocations.
88. The three Prevention of Corruption Acts are repealed in their entirety. These offences are
wholly replaced by the offences under this Act.
89. Criminal Justice Act (Northern Ireland) 1945 (c. 15 (N.I.)) – section 22 amended section
4 of the Public Bodies Corrupt Practices Act 1889 and section 2(1) of the Prevention of
Corruption Act 1906 to provide for proceedings to be taken in Northern Ireland only
with the consent of the Attorney General for Northern Ireland. Given the 1889 and 1906
Acts will be repealed the section will become redundant.
90. Electoral Law Act (Northern Ireland) 1962 (c.14 (N.I.)) – section 112(3) amended
paragraphs (c) and (d) of section 2 of the 1889 Act and will be redundant following the
repeal of the 1889 Act.
91. Increase of Fines Act (Northern Ireland) 1967 (c.29 (N.I.)) – section 1(8)(a) and
(b) provide that a court may impose a fine whether greater or less than the amount
limited by section 2 of the Public Bodies Corrupt Practices Act 1889 or section 1(1) of the
Prevention of Corruption Act 1906 respectively. These references will become redundant
once those two Acts are repealed.
92. Criminal Justice (Miscellaneous Provisions) Act (Northern Ireland) 1968 (c. 28 (N.I.)) –
the entry in the table in Schedule 2 relating to the Prevention of Corruption Act 1906
increased the penalty in Northern Ireland for the offence under section 1(1) of the 1906
Act from 4 months imprisonment to 6 months imprisonment. That entry will become
redundant upon repeal of the 1906 Act.
93. Local Government Act (Northern Ireland) 1972 (c.9 (N.I.)) – paragraph 1 of Schedule 8
amended the 1889 Act and will be redundant following the repeal of the 1889 Act.
94. Civil Aviation Act 1982 (c. 16) – section 19(1) designates the Civil Aviation Authority as a
public authority for the purposes of the Prevention of Corruption Acts 1889-1916 and will
be redundant once they are repealed.
95. Representation of the People Act 1983 (c.2) – section 165(1) makes certain provision where
a candidate at a Parliamentary or local election engages as agent or canvasser an individual
who has been convicted and disenfranchised, including under the Public Bodies Corrupt
Practices Act 1889. That entry becomes redundant upon repeal of the 1889 Act.
96. Housing Associations Act 1985 (c. 69) – paragraph 1(2) of Schedule 6 provides that the
Housing Corporation is a public body for the purposes of the Prevention of Corruption
Acts 1889 to 1916. That paragraph becomes redundant upon repeal of those Acts.
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97.
98.

99.

100.

101.

102.

103.

104.

105.

106.

Criminal Justice Act 1988 (c.33) – section 47 inserts provisions about penalties into the
three Prevention of Corruption Acts, and becomes redundant upon repeal of those Acts.
Criminal Justice (Evidence etc.) (Northern Ireland) Order 1988 (S.I. 1988/1847 (N.I.
17)) – article 14(1) amended paragraph (a) of section 2 of the 1889 Act and will be
redundant following the repeal of the 1889 Act.
Enterprise and New Towns (Scotland) Act 1990 (c.35) – paragraph 2 of Schedule 1
provides that Scottish Enterprise and Highlands and Islands Enterprise are public bodies
for the purposes of the Prevention of Corruption Acts 1889 to 1916. That paragraph
becomes redundant upon repeal of those Acts.
Scotland Act 1998 (c.46) – section 43 provides that the Scottish Parliament shall be a
public body for the purposes of the Prevention of Corruption Acts 1889 to 1916. This
section will be redundant once those Acts are repealed.
Anti-terrorism, Crime and Security Act 2001 (c.24) – sections 108 to 110, which extend
the geographical scope of the offences under the Prevention of Corruption Acts 1889 to
1916, will be redundant once those Acts are repealed.
Criminal Justice (Scotland) Act 2003 (asp7) – sections 68 and 69, which extend the
geographical scope of the offences under the Prevention of Corruption Acts 1889 to
1916, will be redundant once those Acts are repealed.
Government of Wales Act 2006 (c.32) – section 44 provides that the Welsh Assembly
and the Assembly Commission shall be public bodies for the purposes of the Prevention
of Corruption Acts 1889 to 1916. This section will be redundant once those Acts are
repealed.
Armed Forces Act 2006 (c.52) – those paragraphs in the list in Schedule 2 which refer to
offences under the Prevention of Corruption Acts are repealed. This repeal is a corollary
of the amendment to that list in Schedule 1 to this Act.
Local Government and Public Involvement in Health Act 2007 (c.28) – section 217(1)
(a) gives the Secretary of State power to define an “entity under the control of a local
authority” and an “entity jointly controlled by bodies that include a local authority” for
the purposes of section 4(2) of the Prevention of Corruption Act 1916. Section 217(1)(a)
becomes redundant upon the repeal of the 1916 Act. Paragraph 1 of Schedule 14 to the
2007 Act, which contains amendments to the 1916 Act and section 244(4) which makes
provision as to the extent of a repeal contained in that paragraph, are also repealed.
Housing and Regeneration Act 2008 (c.17) – paragraph 16 of Schedule 1 provides that
the Home and Communities Agency is a public body for the purposes of the Prevention
of Corruption Acts 1889 to 1916. This section will be redundant once those Acts are
repealed.

Commencement
107. Sections 16, 17(4) to (10), 18, 19(1) to (4) and 20 of the Act came into force on
Royal Assent. The remainder of the Act will be brought into force by one or more
commencement orders.

*****

UNITED KINGDOM—APPENDIX VII: Part C

Bribery Act 2010: Joint Prosecution Guidance of The
Director of the Serious Fraud Office and The Director
of Public Prosecutions*
*****
Obtaining the personal consent of the DPP or Director SFO
The Director of Public Prosecutions (DPP) or the Director of the Serious Fraud Office
(DSFO) must give personal consent to a prosecution under the Act, as set out in section 10
of the Act.
A personal consent is to be distinguished from usual DPP consents, as it cannot be delegated
to a Crown Prosecutor, and must be approved personally by the DPP.
The Directors will make their decisions in accordance with the Code for Crown Prosecutors
("The Code"), applying the two stage test of whether there is sufficient evidence to provide a
realistic prospect of conviction and, if so, whether a prosecution is in the public interest.
CPS Crown Prosecutors should follow the procedure set out in the Consents to Prosecute
Legal Guidance and use the relevant Consent Notice when submitting cases to Private Office
for consideration.
SFO Prosecutors should follow any SFO internal procedures when submitting a case for
consideration.

* Serious Fraud Office & Crown Prosecution Service, Bribery Act 2010: Joint Prosecution Guidance of the Director
of the Serious Fraud Office and the Director of Public Prosecutions (Eng.), available at http://www.cps.gov.uk/
legal/a_to_c/bribery_act_2010/index.html (last visited Jan. 10, 2014).

386

United Kingdom—Appendix VII: Part C    387

Introduction
The Bribery Act 2010 (“the Act”) came into force on 1 July 2011. The Act applies to the whole
of the UK and provides for wide extra-territorial jurisdiction to deal with bribery committed
outside the UK.
The purpose of this guidance is to set out the Directors’ approach to prosecutorial decision-making
in respect of offences under the Act. The guidance is not intended to be exhaustive and prosecutors
should be mindful of the wide range of circumstances and culpability which may arise in any
particular case.
This guidance is subject to the Code for Crown Prosecutors and when considering corporate
prosecutions, it should be read in conjunction with the Guidance on Corporate Prosecutions,
which sets out the approach to the prosecution in England and Wales of corporate offenders.
Scotland and Northern Ireland are separate legal jurisdictions and this guidance therefore does
not apply to decisions about prosecutions in those jurisdictions. However, there has been liaison
with the Lord Advocate and the Director of Public Prosecutions for Northern Ireland during the
development of this guidance.

The Act in its wider context
In his foreword to the 2004 United Nations Convention against Corruption (UNCAC) the
then UN Secretary General (Kofi Annan) described the serious effects of corruption:
“Corruption is an insidious plague that has a wide range of corrosive effects on societies. It
undermines democracy and the rule of law, leads to violations of human rights, distorts
markets, erodes the quality of life and allows organised crime, terrorism and other threats to
human security to flourish . . . Corruption is key element in economic under-performance and
a major obstacle to poverty alleviation and development.”
The UK is a signatory to a number of international anti-corruption instruments including the
UN Convention against Corruption, the OECD Convention on Combating Bribery of Foreign
Public Officials (1997) and the Council of Europe Criminal Law Convention on Corruption
(1998) and additional Protocol (2005).
The Act reflects the UK’s continued commitment to combat bribery and provides a modern,
comprehensive scheme of bribery offences. The Act covers all forms of bribery but there is a
clear focus on commercial bribery, evidenced by the fact that two of its four offences are business
related. The Government intends that over time the Act will contribute to international and
national efforts towards ensuring a shift away from a culture of bribery that may persist in certain
sectors or markets and help ensure high ethical standards in international business transactions.
The Serious Fraud Office is the lead agency in England and Wales for investigating (jointly with
the police in some cases) and prosecuting cases of overseas corruption. The Crown Prosecution
Service also prosecutes bribery offences investigated by the police, committed either overseas or
in England and Wales.
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The statutory “adequate procedures” defence to a failure of commercial organisations to prevent
bribery (section 7) encourages such bodies to put procedures in place to prevent bribery by persons
associated with them. The Act is not intended to penalise ethically run companies that encounter
an isolated incident of bribery. Section 7 and, to a degree, section 6 (bribery of foreign public
officials) are designed to balance corporate responsibility for ensuring ethical conduct in the
modern international business environment with the public interest in prosecuting where
appropriate.

The legal framework
The Bribery Act 2010 came into force on 1 July 2011 for offences committed wholly on or after
that date. A full copy of the Act and its Explanatory Notes can be accessed at www.legislation.
gov.uk
In summary, the Act:
• provides a revised framework to combat bribery in the public or private sectors, removing
the need to prove acts were done corruptly or dishonestly;
• abolishes the offences of bribery at common law and the statutory offences in the Public
Bodies Corrupt Practices Act 1889 and the Prevention of Corruption Act 1906 (s17 and
Schedule 2);
• creates two general offences of bribing another person (“active bribery”) (s1) and being
bribed (“passive bribery”) (s2);
• creates a discrete offence of bribery of a foreign public official (s6);
• creates a new offence of failure of commercial organisations to prevent bribery by persons
associated with them (s7);
• requires the Secretary of State to publish guidance about procedures that relevant
commercial organisations can put in place to prevent bribery by persons associated with
them (s9);
• replaces the need for Attorney General’s consent (for the statutory offences abolished)
with the requirement for the personal consent of the Director of the relevant prosecuting
authority (for the new offences under the Act) (s10);
• provides a maximum penalty of 10 years’ imprisonment or an unlimited fine for all the
offences for individuals, and an unlimited fine only for commercial organisations (s11);
• provides jurisdiction to prosecute bribery committed abroad by any person (individual
or corporate) who has a “close connection” with the UK (s12);
• provides a limited defence for certain action taken by an intelligence service or by the
armed forces (s13);
• provides that senior officers of a body corporate may be prosecuted if an offence is proved
to have been committed by a corporate body with their consent or connivance (s14);
• applies equally to individuals in the public service of the Crown as it applies to other
individuals (s16) but not to Crown bodies.

Transitional provisions
Prosecutors should note that the Act does not affect any liability, investigation, legal proceeding
or penalty in respect of the common law offence of bribery or the statutory offences under the
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Public Bodies Corrupt Practices Act 1889 and the Prevention of Corruption Act 1906 committed
wholly or partly before the commencement of the Act (s19).

The offences and application of the Code for Crown Prosecutors
Scope of the Act
The Act takes a robust approach to tackling commercial bribery, which is one of its principal
objectives. The offences are not, however, limited to commercial bribery. There may be many
examples outside the commercial sphere where individuals attempt to influence the application
of rules, regulations and normal procedures. Examples would include attempts to influence
decisions by local authorities, regulatory bodies or elected representatives on matters such as
planning consent, school admission procedures or driving tests.

General approach to bribery prosecutions
Bribery is a serious offence. There is an inherent public interest in bribery being prosecuted in
order to give practical effect to Parliament’s criminalisation of such behaviour. As with other
criminal offences, however, prosecutors will make their decisions in accordance with the Full
Code Test as set out in the Code for Crown Prosecutors. It has two stages: (i) the evidential
stage; and (ii) the public interest stage. The evidential stage must be considered before the public
interest stage.
A case which does not pass the evidential stage must not proceed, no matter how serious or
sensitive it may be. Where there is sufficient evidence to justify a prosecution, prosecutors must
always go on to consider whether a prosecution is required in the public interest. Assessing the
public interest is not simply a matter of adding up the number of factors on each side and seeing
which side has the greater number. The absence of a factor does not necessarily mean that it
should be taken as a factor tending in the opposite direction. Each case will have to be rigorously
considered on its own facts and merits in accordance with the Code.
The SFO encourages corporate self-reporting, but offers no guarantee that a prosecution
will not follow any such report (see: Corporate Self-Reporting Policy Statement on the SFO
website).
Prosecutors dealing with bribery cases are reminded of the UK’s commitment to abide by Article
5 of the OECD Convention on Combating Bribery of Foreign Public Officials in International
Business Transactions:
“Investigation and prosecution of the bribery of a foreign public official . . . shall not be
influenced by considerations of national economic interest, the potential effect upon relations
with another State or the identity of the natural or legal persons involved”.
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Key terms used in the Act
Offers and requests
The Act uses everyday language of offering, promising or giving (“active bribery”), requesting,
agreeing to receive or accepting an advantage (“passive bribery”).
This language is wide enough to include cases in which an offer, promise or request can only be
inferred from the circumstances. The Law Commission used the example of an interview held over
an open briefcase full of money that could be seen as an implied offer. It will be a matter for the
tribunal of fact to decide whether such an inference can be drawn from the evidence in each case.
It is also clear that, except where the allegation is that an advantage was given or received, there is
no need for a transaction to have been completed. The Act focuses on conduct not results.

Financial or other advantage
All the offences under the Act refer either directly or indirectly to a “financial or other advantage”.
The Act does not define the term. It is left to be determined as a matter of common sense by the
tribunal of fact.
Prosecutors should therefore approach prosecutions under the Act on the basis that “advantage”
should be understood in its normal, everyday meaning.

Improper performance
The concept of improper performance (section 4) is central to the general bribery offences and
also indirectly to the offence of failure of commercial organisations to prevent bribery, since an
offence under section 7 requires a general bribery offence to have been committed.
Improper performance involves a breach of an expectation of “good faith”, “impartiality” or
“trust” (section 3(3) to (5)) in respect of the function or activity carried out. The test of what is
expected is a test of what a reasonable person in the United Kingdom would expect in relation to
the performance of the type of function or activity concerned (section 5(1)).
The Law Commission (Reforming Bribery, Law Com No 313) was confident of the jury’s ability
to apply this test on the basis of the ordinary meaning of the words rather than as something that
needed to be defined in the Act.
“. . .the expectation in question is that which would be had, in the circumstances by people of
moral integrity . . . it will be for the tribunal of fact to decide what that expectation amounts
to, in the circumstances” (paragraph 3.176).

Associated person
A commercial organisation (‘C’) can be liable only for bribes by an “associated person”
(‘A’) as defined in section 8.
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Whether A is associated with C is determined by the nature of what is done (disregarding any
bribe under consideration) rather than the capacity in which it is done. It is necessary to take
into account all the relevant circumstances, not just the nature of the relationship. Services can be
performed by one legal person on behalf of another legal person.
A may therefore, for example, be the commercial organisation’s employee, agent or subsidiary of
the organisation. Where A is an employee it is presumed that A is performing services for or on
behalf of C unless the contrary is shown.

Section 1: Offences of bribing another person
The legal elements
The ways in which the offence of bribing another person can be committed are contained in two
“Cases” set out in section 1(2) and 1(3) of the Act. The necessary conduct element is when a person
“offers, promises or gives” a “financial or other advantage”, either directly or through a third party.
The offence also requires a “wrongfulness element”.
In Case 1, the wrongfulness element is committed where the advantage is intended to induce (or
be a reward for) improper performance of a relevant function or activity.
In Case 2, the wrongfulness element is committed where the person knows or believes that
the acceptance of the advantage offered, promised or given in itself constitutes the improper
performance of a relevant function or activity.
Prosecutors will need to consider any direct evidence (documentary or otherwise) there may be of
actual intention (Case 1) or knowledge or belief (Case 2) as well as whether they can be inferred
from the circumstances including the value of the advantage.
Prosecutors should draft separate charges or counts based on Cases 1 and 2 to avoid duplicity, as
their wrongfulness elements are different; and should also make it clear if charges or counts are
alternatives.

Public Interest Considerations
A prosecution will usually take place unless the prosecutor is sure that there are public
interest factors tending against prosecution which outweigh those tending in favour.
Factors tending in favour of prosecution:
The Code sets out a number of general factors tending in favour of prosecution. When
applied in the context bribery offences, the following may be particularly relevant:
• A conviction for bribery is likely to attract a significant sentence (Code 4.16a);
• Offences will often be premeditated and may include an element of corruption of the
person bribed (Code 4.16e and k);
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• Offences may be committed in order to facilitate more serious offending (4.16i);
• Those involved in bribery may be in positions of authority or trust and take advantage
of that position (Code 4.16n).

Factors tending against prosecution:
The factors tending against prosecution may include cases where:
• The court is likely to impose only a nominal penalty (Code 4.17a);
• The harm can be described as minor and was the result of a single incident (Code 4.17e);
• There has been a genuinely proactive approach involving self-reporting and remedial
action (additional factor (a) in the Guidance on Corporate Prosecutions).

Section 2: Offences relating to being bribed
The legal elements
Section 2 provides a number of ways in which the offence of being bribed can be committed and
distinguishes four ‘Cases’, namely Case 3 to Case 6 as set out in section 2(2) to (5). The Explanatory
Notes to the Act explain in more detail how the offence may be committed. Section 2 uses the
same concepts as in section 1 of “financial or other advantage”; “relevant function or activity”; and
“improper performance”.
Prosecutors should draft separate charges or counts based on Cases 3 to 6 to avoid duplicity, as
their wrongfulness elements are different; and should also make it clear if charges or counts are
alternatives.

Public Interest Considerations
The factors tending in favour of and against prosecution for section 1 (see above) are equally
applicable to the offence under section 2.

Section 6: Bribery of foreign public officials
The legal elements
Section 6 creates a discrete offence of bribery of a foreign public official (as defined in
section 6(5)).
The offence is committed where a person offers, promises or gives a financial or other advantage
to a foreign public official with the intention of influencing the official in the performance of his
or her official functions.
That person must also intend to obtain or retain business or an advantage in the conduct of
business. The official must be neither permitted nor required by the applicable written law
(section 6(7)) to be influenced by the advantage).
Bribery of foreign public officials may also be prosecuted, in appropriate cases, under section 1,
making use of the extended extra-territorial jurisdiction. This may be the case, for example, if it is
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difficult to prove that the person bribed is a foreign public official. It should be noted, however,
that under section 1 it will be necessary to prove the improper performance element.
Specific issues under section 6 (note they may also apply to section 1 offences).

Facilitation payments
Facilitation payments are unofficial payments made to public officials in order to secure or
expedite the performance of a routine or necessary action. They are sometimes referred to as
“speed” or “grease” payments. The payer of the facilitation payment usually already has a legal or
other entitlement to the relevant action.
There is no exemption in respect of facilitation payments. They were illegal under the previous
legislation and the common law and remain so under the Act.

Public Interest Considerations
Prevention of bribery of foreign public officials is a significant policy aspect of the Act. In the
context of facilitation payments, the following public interest factors tending in favour of and
against prosecution may be relevant. A prosecution will usually take place unless the prosecutor
is sure that there are public interest factors tending against prosecution which outweight those
tending in favour.

Factors tending in favour of prosecution:
• Large or repeated payments are more likely to attract a significant sentence (Code
4.16a);
• Facilitation payments that are planned for or accepted as part of a standard way of
conducting business may indicate the offence was premeditated (Code 4.16e);
• Payments may indicate an element of active corruption of the official in the way the
offence was committed (Code 4.16k);
• Where a commercial organisation has a clear and appropriate policy setting out
procedures an individual should follow if facilitation payments are requested and these
have not been correctly followed.

Factors tending against prosecution:
• A single small payment likely to result in only a nominal penalty (Code 4.17a);
• The payment(s) came to light as a result of a genuinely proactive approach involving
self-reporting and remedial action (additional factor (a) in the Guidance on Corporate
Prosecutions);
• Where a commercial organisation has a clear and appropriate policy setting out
procedures an individual should follow if facilitation payments are requested and these
have been correctly followed;
• The payer was in a vulnerable position arising from the circumstances in which the
payment was demanded.
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Hospitality and promotional expenditure
Hospitality or promotional expenditure which is reasonable, proportionate and made in good
faith is an established and important part of doing business. The Act does not seek to penalise
such activity.
Hospitality and promotional expenditure could, however, form a basis of offences under s1
(bribing another person) or s6 (bribing a foreign public officials) and constitute a bribe for the
purpose of s7 (failure to prevent bribery). Under section 1 there must be an element of “improper
performance”. Under section 6, it will be necessary to show that the provision of hospitality or
promotional expenditure was intended to influence the foreign public official so as to obtain or
retain business, or an advantage in the conduct of business.
The more lavish the hospitality or expenditure (beyond what may be reasonable standards in
the particular circumstances) the greater the inference that it is intended to encourage or reward
improper performance or influence an official. Lavishness is just one factor that may be taken into
account in determining whether an offence has been committed. The full circumstances of each
case would need to be considered. Other factors might include that the hospitality or expenditure
was not clearly connected with legitimate business activity or was concealed.

Public Interest Considerations
Prevention of bribery of foreign public officials is a significant policy aspect of the Act. When
considering the public interest stage, the factors tending in favour of and against prosecution
referred to in respect of “active bribery” (section 1) are likely to be relevant. A prosecution will
usually take place unless the prosecutor is sure that there are public interest factors tending against
prosecution which outweigh those tending in favour.

Section 7: Failure of commercial organisations to prevent bribery
The legal elements
A “relevant commercial organisation” will be liable to prosecution if a person associated with it
bribes another person intending to obtain or retain business or an advantage in the conduct of
business for that organisation, but only if the associated person is or would be guilty of an offence
under section 1 or 6 (section 2 “passive bribery” is not relevant to a section 7 offence).
Section 7 does not require a prosecution for the predicate offences under section 1 or 6, but there
needs to be sufficient evidence to prove the commission of such an offence to the normal criminal
standard. For this purpose it is not necessary for the associated person to have a close connection
with the United Kingdom (section 7(3)(b)).
The jurisdiction for this offence is wide (see section 12 of the Act). Provided that the commercial
organisation is incorporated or formed in the UK, or that the organisation carries out its business
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or part of its business in the UK, courts in the UK will have jurisdiction, irrespective of where in
the world the acts or omissions which form part of the offence may be committed.
The offence is not a substantive bribery offence. It does not involve vicarious liability and it does
not replace or remove direct corporate liability for bribery. If it can be proved that someone
representing the corporate “directing mind” bribes or receives a bribe or encourages or assists
someone else to do so then it may be appropriate to charge the organisation with a section 1 or 6
offence in the alternative or in addition to any offence under section 7 (or a section 2 offence if
the offence relates to being bribed).

The defence of adequate procedures
It is a defence if a relevant commercial organisation can show it had adequate procedures in place
to prevent persons associated with it from bribing. The standard of proof the defendant would
need to discharge in order to prove the defence is on the balance of probabilities. Whether the
procedures are adequate will ultimately be a matter for the courts to decide on a case by case basis.
As stated in the Code (4.5) prosecutors must consider what the defence case may be, and how it is
likely to affect the prospects of conviction, under the evidential stage. Clearly, the defence under
s7(2) of adequate procedures is likely to be highly relevant when considering whether there is
sufficient evidence to provide a realistic prospect of conviction.
Prosecutors must look carefully at all the circumstances in which the alleged bribe occurred
including the adequacy of any anti-bribery procedures. A single instance of bribery does not
necessarily mean that an organisation’s procedures are inadequate. For example, the actions of an
agent or an employee may be willfully contrary to very robust corporate contractual requirements,
instructions or guidance.

Section 9 Guidance
Section 9 of the Act requires the Secretary of State to publish guidance on procedures that
relevant commercial organisations can put in place to prevent bribery by persons associated with
them. “Guidance about commercial organisations preventing bribery (section 9 of the Bribery Act
2010)” has been published by the Ministry of Justice. Prosecutors must take it into account when
considering whether the procedures put in place by commercial organisations are adequate to
prevent persons performing services for or on their behalf from bribing.
The Ministry of Justice’s guidance also provides some explanation of the Government policy
behind the formulation of the offences and gives assistance on the particular concepts relevant to
the application of sections 1, 6 and 7 in the context of commercial bribery. Prosecutors may find
this helpful when reviewing cases involving commercial bribery.
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Public Interest Considerations
The factors tending in favour of and against prosecution referred to above in respect of section
1 may be equally applicable to the section 7 offence. The additional factors in the Guidance on
Corporate Prosecutions will also be particularly relevant in determining whether or not it is in
the public interest to prosecute.

*****

UNITED KINGDOM—APPENDIX VII: Part D

The Bribery Act 2010
Guidance about procedures which relevant commercial
organisations can put into place to prevent persons
associated with them from bribing (section 9 of the
Bribery Act 2010)*
*****

Introduction
1 The Bribery Act 2010 received Royal Assent on 8 April 2010. A full copy of the Act and its
Explanatory Notes can be accessed at: www.opsi.gov.uk/acts/acts2010/ukpga_20100023_
en_1. The Act creates a new offence under section 7 which can be committed by commercial
organisations1 which fail to prevent persons associated with them from committing bribery
on their behalf. It is a full defence for an organisation to prove that despite a particular case
of bribery it nevertheless had adequate procedures in place to prevent persons associated
with it from bribing. Section 9 of the Act requires the Secretary of State to publish guidance
about procedures which commercial organisations can put in place to prevent persons
associated with them from bribing. This document sets out that guidance.
2 The Act extends to England & Wales, Scotland and Northern Ireland. This guidance is
for use in all parts of the United Kingdom. In accordance with section 9(3) of the Act,
the Scottish Ministers have been consulted regarding the content of this guidance. The
Northern Ireland Assembly has also been consulted.

* Ministry of Justice, The Bribery Act 2010: Guidance about Procedures Which Relevant Commercial Organisations
Can Put in Place to Prevent Persons Associated with Them from Bribery (2011) (U.K.).
1
See paragraph 35 below on the definition of the phrase ‘commercial organisation’.
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This guidance explains the policy behind section 7 and is intended to help commercial
organisations of all sizes and sectors understand what sorts of procedures they can put in
place to prevent bribery as mentioned in section 7(1).
The guidance is designed to be of general application and is formulated around six guiding
principles, each followed by commentary and examples. The guidance is not prescriptive
and is not a one-size-fits-all document. The question of whether an organisation had
adequate procedures in place to prevent bribery in the context of a particular prosecution is
a matter that can only be resolved by the courts taking into account the particular facts and
circumstances of the case. The onus will remain on the organisation, in any case where it seeks
to rely on the defence, to prove that it had adequate procedures in place to prevent bribery.
However, departures from the suggested procedures contained within the guidance will not
of itself give rise to a presumption that an organisation does not have adequate procedures.
If your organisation is small or medium sized the application of the principles is likely to
suggest procedures that are different from those that may be right for a large multinational
organisation. The guidance suggests certain procedures, but they may not all be applicable
to your circumstances. Sometimes, you may have alternatives in place that are also adequate.
As the principles make clear commercial organisations should adopt a risk-based approach
to managing bribery risks. Procedures should be proportionate to the risks faced by an
organisation. No policies or procedures are capable of detecting and preventing all bribery.
A risk-based approach will, however, serve to focus the effort where it is needed and will
have most impact. A risk-based approach recognises that the bribery threat to organisations
varies across jurisdictions, business sectors, business partners and transactions.
The language used in this guidance reflects its non-prescriptive nature. The six principles
are intended to be of general application and are therefore expressed in neutral but
affirmative language. The commentary following each of the principles is expressed more
broadly.
All terms used in this guidance have the same meaning as in the Bribery Act 2010. Any
examples of particular types of conduct are provided for illustrative purposes only and do
not constitute exhaustive lists of relevant conduct.

Government policy and Section 7 of the Bribery Act
9

Bribery undermines democracy and the rule of law and poses very serious threats
to sustained economic progress in developing and emerging economies and to the
proper operation of free markets more generally. The Bribery Act 2010 is intended to
respond to these threats and to the extremely broad range of ways that bribery can be
committed. It does this by providing robust offences, enhanced sentencing powers for
the courts (raising the maximum sentence for bribery committed by an individual from
7 to 10 years imprisonment) and wide jurisdictional powers (see paragraphs 15 and 16 on
page[s 399–400]).
10 The Act contains two general offences covering the offering, promising or giving of
a bribe (active bribery) and the requesting, agreeing to receive or accepting of a bribe
(passive bribery) at sections 1 and 2 respectively. It also sets out two further offences which
specifically address commercial bribery. Section 6 of the Act creates an offence relating to
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bribery of a foreign public official in order to obtain or retain business or an advantage in
the conduct of business2, and section 7 creates a new form of corporate liability for failing
to prevent bribery on behalf of a commercial organisation. More detail about the sections
1, 6 and 7 offences is provided under the separate headings below.
The objective of the Act is not to bring the full force of the criminal law to bear upon
well run commercial organisations that experience an isolated incident of bribery on
their behalf. So in order to achieve an appropriate balance, section 7 provides a full
defence. This is in recognition of the fact that no bribery prevention regime will be
capable of preventing bribery at all times. However, the defence is also included in order
to encourage commercial organisations to put procedures in place to prevent bribery by
persons associated with them.
The application of bribery prevention procedures by commercial organisations is of
significant interest to those investigating bribery and is relevant if an organisation wishes
to report an incident of bribery to the prosecution authorities – for example to the Serious
Fraud Office (SFO) which operates a policy in England and Wales and Northern Ireland
of co-operation with commercial organisations that self-refer incidents of bribery (see
‘Approach of the SFO to dealing with overseas corruption’ on the SFO website). The
commercial organisation’s willingness to co-operate with an investigation under the
Bribery Act and to make a full disclosure will also be taken into account in any decision as
to whether it is appropriate to commence criminal proceedings.
In order to be liable under section 7 a commercial organisation must have failed to prevent
conduct that would amount to the commission of an offence under sections 1 or 6, but it is
irrelevant whether a person has been convicted of such an offence. Where the prosecution
cannot prove beyond reasonable doubt that a sections 1 or 6 offence has been committed
the section 7 offence will not be triggered.
The section 7 offence is in addition to, and does not displace, liability which might arise
under sections 1 or 6 of the Act where the commercial organisation itself commits an
offence by virtue of the common law “identification” principle.3

Jurisdiction
15 Section 12 of the Act provides that the courts will have jurisdiction over the sections 1,
24 or 6 offences committed in the UK, but they will also have jurisdiction over offences
committed outside the UK where the person committing them has a close connection
with the UK by virtue of being a British national or ordinarily resident in the UK, a body
incorporated in the UK or a Scottish partnership.

2

3

4

Conduct amounting to bribery of a foreign public official could also be charged under section 1 of the Act. It
will be for prosecutors to select the most appropriate charge.
See section 5 and Schedule 1 to the Interpretation Act 1978 which provides that the word ‘person’ where used in
an Act includes bodies corporate and unincorporate. Note also the common law ‘identification principle’ as defined by cases such as Tesco Supermarkets v Nattrass [1972] AC 153 which provides that corporate liability arises
only where the offence is committed by a natural person who is the directing mind or will of the organisation.
Although this particular offence is not relevant for the purposes of section 7.
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16 However, as regards section 7, the requirement of a close connection with the UK does not
apply. Section 7(3) makes clear that a commercial organisation can be liable for conduct
amounting to a section 1 or 6 offence on the part of a person who is neither a UK national
or resident in the UK, nor a body incorporated or formed in the UK. In addition, section
12(5) provides that it does not matter whether the acts or omissions which form part of
the section 7 offence take part in the UK or elsewhere. So, provided the organisation is
incorporated or formed in the UK, or that the organisation carries on a business or part of
a business in the UK (wherever in the world it may be incorporated or formed) then UK
courts will have jurisdiction (see more on this at paragraphs 34 to 36).

Section 1: Offences of bribery another person
17 Section 1 makes it an offence for a person (‘P’) to offer, promise or give a financial or other
advantage to another person in one of two cases:
• Case 1 applies where P intends the advantage to bring about the improper performance
by another person of a relevant function or activity or to reward such improper
performance.
• Case 2 applies where P knows or believes that the acceptance of the advantage offered,
promised or given in itself constitutes the improper performance of a relevant function
or activity.
18 ‘Improper performance’ is defined at sections 3, 4 and 5. In summary, this means
performance which amounts to a breach of an expectation that a person will act in good
faith, impartially, or in accordance with a position of trust. The offence applies to bribery
relating to any function of a public nature, connected with a business, performed in the
course of a person’s employment or performed on behalf of a company or another body of
persons. Therefore, bribery in both the public and private sectors is covered.
19 For the purposes of deciding whether a function or activity has been performed
improperly the test of what is expected is a test of what a reasonable person in the UK
would expect in relation to the performance of that function or activity. Where the
performance of the function or activity is not subject to UK law (for example, it takes
place in a country outside UK jurisdiction) then any local custom or practice must
be disregarded – unless permitted or required by the written law applicable to that
particular country. Written law means any written constitution, provision made by or
under legislation applicable to the country concerned or any judicial decision evidenced
in published written sources.
20 By way of illustration, in order to proceed with a case under section 1 based on an allegation
that hospitality was intended as a bribe, the prosecution would need to show that the
hospitality was intended to induce conduct that amounts to a breach of an expectation
that a person will act in good faith, impartially, or in accordance with a position of trust.
This would be judged by what a reasonable person in the UK thought. So, for example,
an invitation to foreign clients to attend a Six Nations match at Twickenham as part of
a public relations exercise designed to cement good relations or enhance knowledge in
the organisation’s field is extremely unlikely to engage section 1 as there is unlikely to be
evidence of an intention to induce improper performance of a relevant function.
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Section 6: Bribery of a foreign public official
21 Section 6 creates a standalone offence of bribery of a foreign public official. The offence
is committed where a person offers, promises or gives a financial or other advantage to a
foreign public official with the intention of influencing the official in the performance
of his or her official functions. The person offering, promising or giving the advantage
must also intend to obtain or retain business or an advantage in the conduct of business
by doing so. However, the offence is not committed where the official is permitted or
required by the applicable written law to be influenced by the advantage.
22 A ‘foreign public official’ includes officials, whether elected or appointed, who hold a
legislative, administrative or judicial position of any kind of a country or territory outside
the UK. It also includes any person who performs public functions in any branch of the
national, local or municipal government of such a country or territory or who exercises a
public function for any public agency or public enterprise of such a country or territory,
such as professionals working for public health agencies and officers exercising public
functions in state-owned enterprises. Foreign public officials can also be an official or
agent of a public international organisation, such as the UN or the World Bank.
23 Sections 1 and 6 may capture the same conduct but will do so in different ways. The policy
that founds the offence at section 6 is the need to prohibit the influencing of decision
making in the context of publicly funded business opportunities by the inducement
of personal enrichment of foreign public officials or to others at the official’s request,
assent or acquiescence. Such activity is very likely to involve conduct which amounts to
‘improper performance’ of a relevant function or activity to which section 1 applies, but,
unlike section 1, section 6 does not require proof of it or an intention to induce it. This
is because the exact nature of the functions of persons regarded as foreign public officials
is often very difficult to ascertain with any accuracy, and the securing of evidence will
often be reliant on the co-operation of the state any such officials serve. To require the
prosecution to rely entirely on section 1 would amount to a very significant deficiency
in the ability of the legislation to address this particular mischief. That said, it is not the
Government’s intention to criminalise behaviour where no such mischief occurs, but
merely to formulate the offence to take account of the evidential difficulties referred to
above. In view of its wide scope, and its role in the new form of corporate liability at
section 7, the Government offers the following further explanation of issues arising from
the formulation of section 6.

Local law
24 For the purposes of section 6 prosecutors will be required to show not only that an
‘advantage’ was offered, promised or given to the official or to another person at the
official’s request, assent or acquiescence, but that the advantage was one that the official
was not permitted or required to be influenced by as determined by the written law
applicable to the foreign official.
25 In seeking tenders for publicly funded contracts Governments often permit or require
those tendering for the contract to offer, in addition to the principal tender, some kind
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of additional investment in the local economy or benefit to the local community. Such
arrangements could in certain circumstances amount to a financial or other ‘advantage’
to a public official or to another person at the official’s request, assent or acquiescence.
Where, however, relevant ‘written law’ permits or requires the official to be influenced by
such arrangements they will fall outside the scope of the offence. So, for example, where
local planning law permits community investment or requires a foreign public official
to minimise the cost of public procurement administration through cost sharing with
contractors, a prospective contractor’s offer of free training is very unlikely to engage
section 6. In circumstances where the additional investment would amount to an
advantage to a foreign public official and the local law is silent as to whether the official is
permitted or required to be influenced by it, prosecutors will consider the public interest
in prosecuting. This will provide an appropriate backstop in circumstances where the
evidence suggests that the offer of additional investment is a legitimate part of a tender
exercise.

Hospitality, promotional, and other business expenditure
26 Bona fide hospitality and promotional, or other business expenditure which seeks to
improve the image of a commercial organisation, better to present products and services,
or establish cordial relations, is recognised as an established and important part of
doing business and it is not the intention of the Act to criminalise such behavior. The
Government does not intend for the Act to prohibit reasonable and proportionate
hospitality and promotional or other similar business expenditure intended for these
purposes. It is, however, clear that hospitality and promotional or other similar business
expenditure can be employed as bribes.
27 In order to amount to a bribe under section 6 there must be an intention for a financial
or other advantage to influence the official in his or her official role and thereby secure
business or a business advantage. In this regard, it may be in some circumstances that
hospitality or promotional expenditure in the form of travel and accommodation costs
does not even amount to ‘a financial or other advantage’ to the relevant official because it
is a cost that would otherwise be borne by the relevant foreign Government rather than
the official him or herself.
28 Where the prosecution is able to establish a financial or other advantage has been offered,
promised or given, it must then show that there is a sufficient connection between the
advantage and the intention to influence and secure business or a business advantage.
Where the prosecution cannot prove this to the requisite standard then no offence under
section 6 will be committed. There may be direct evidence to support the existence of
this connection and such evidence may indeed relate to relatively modest expenditure. In
many cases, however, the question as to whether such a connection can be established will
depend on the totality of the evidence which takes into account all of the surrounding
circumstances. It would include matters such as the type and level of advantage offered,
the manner and form in which the advantage is provided, and the level of influence the
particular foreign public official has over awarding the business. In this circumstantial
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context, the more lavish the hospitality or the higher the expenditure in relation to
travel, accommodation or other similar business expenditure provided to a foreign public
official, then, generally, the greater the inference that it is intended to influence the official
to grant business or a business advantage in return.
The standards or norms applying in a particular sector may also be relevant here.
However, simply providing hospitality or promotional, or other similar business
expenditure which is commensurate with such norms is not, of itself, evidence that no
bribe was paid if there is other evidence to the contrary; particularly if the norms in
question are extravagant.
Levels of expenditure will not, therefore, be the only consideration in determining
whether a section 6 offence has been committed. But in the absence of any further
evidence demonstrating the required connection, it is unlikely, for example, that
incidental provision of a routine business courtesy will raise the inference that it was
intended to have a direct impact on decision making, particularly where such hospitality
is commensurate with the reasonable and proportionate norms for the particular industry;
e.g. the provision of airport to hotel transfer services to facilitate an on-site visit, or dining
and tickets to an event.
Some further examples might be helpful. The provision by a UK mining company of
reasonable travel and accommodation to allow foreign public officials to visit their distant
mining operations so that those officials may be satisfied of the high standard and safety
of the company’s installations and operating systems are circumstances that fall outside
the intended scope of the offence. Flights and accommodation to allow foreign public
officials to meet with senior executives of a UK commercial organisation in New York as a
matter of genuine mutual convenience, and some reasonable hospitality for the individual
and his or her partner, such as fine dining and attendance at a baseball match are facts
that are, in themselves, unlikely to raise the necessary inferences. However, if the choice
of New York as the most convenient venue was in doubt because the organisation’s senior
executives could easily have seen the official with all the relevant documentation when
they had visited the relevant country the previous week then the necessary inference might
be raised. Similarly, supplementing information provided to a foreign public official on a
commercial organisation’s background, track record and expertise in providing private
health care with an offer of ordinary travel and lodgings to enable a visit to a hospital
run by the commercial organisation is unlikely to engage section 6. On the other hand,
the provision by that same commercial organisation of a five-star holiday for the foreign
public official which is unrelated to a demonstration of the organisation’s services is, all
things being equal, far more likely to raise the necessary inference.
It may be that, as a result of the introduction of the section 7 offence, commercial
organisations will review their policies on hospitality and promotional or other similar
business expenditure as part of the selection and implementation of bribery prevention
procedures, so as to ensure that they are seen to be acting both competitively and fairly.
It is, however, for individual organisations, or business representative bodies, to establish
and disseminate appropriate standards for hospitality and promotional or other similar
expenditure.
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Section 7: Failure of commercial organisations to prevent bribery
33 A commercial organisation will be liable to prosecution if a person associated with
it bribes another person intending to obtain or retain business or an advantage in the
conduct of business for that organisation. As set out above, the commercial organisation
will have a full defence if it can show that despite a particular case of bribery it nevertheless
had adequate procedures in place to prevent persons associated with it from bribing.
In accordance with established case law, the standard of proof which the commercial
organisation would need to discharge in order to prove the defence, in the event it was
prosecuted, is the balance of probabilities.

Commercial Organisation
34 Only a ‘relevant commercial organisation’ can commit an offence under section 7 of the
Bribery Act. A ‘relevant commercial organisation’ is defined at section 7(5) as a body
or partnership incorporated or formed in the UK irrespective of where it carries on a
business, or an incorporated body or partnership which carries on a business or part of
a business in the UK irrespective of the place of incorporation or formation. The key
concept here is that of an organisation which ‘carries on a business’. The courts will be the
final arbiter as to whether an organisation ‘carries on a business’ in the UK taking into
account the particular facts in individual cases. However, the following paragraphs set out
the Government’s intention as regards the application of the phrase.
35 As regards bodies incorporated, or partnerships formed, in the UK, despite the fact that
there are many ways in which a body corporate or a partnership can pursue business
objectives, the Government expects that whether such a body or partnership can be said
to be carrying on a business will be answered by applying a common sense approach.
So long as the organisation in question is incorporated (by whatever means), or is a
partnership, it does not matter if it pursues primarily charitable or educational aims or
purely public functions. It will be caught if it engages in commercial activities, irrespective
of the purpose for which profits are made.
36 As regards bodies incorporated, or partnerships formed, outside the United Kingdom,
whether such bodies can properly be regarded as carrying on a business or part of a
business ‘in any part of the United Kingdom’ will again be answered by applying a
common sense approach. Where there is a particular dispute as to whether a business
presence in the United Kingdom satisfies the test in the Act, the final arbiter, in
any particular case, will be the courts as set out above. However, the Government
anticipates that applying a common sense approach would mean that organisations
that do not have a demonstrable business presence in the United Kingdom would
not be caught. The Government would not expect, for example, the mere fact that a
company’s securities have been admitted to the UK Listing Authority’s Official List
and therefore admitted to trading on the London Stock Exchange, in itself, to qualify
that company as carrying on a business or part of a business in the UK and therefore
falling within the definition of a ‘relevant commercial organisation’ for the purposes
of section 7. Likewise, having a UK subsidiary will not, in itself, mean that a parent
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company is carrying on a business in the UK, since a subsidiary may act independently
of its parent or other group companies.

Associated person
37 A commercial organisation is liable under section 7 if a person ‘associated’ with it bribes
another person intending to obtain or retain business or a business advantage for the
organisation. A person associated with a commercial organisation is defined at section
8 as a person who ‘performs services’ for or on behalf of the organisation. This person
can be an individual or an incorporated or unincorporated body. Section 8 provides that
the capacity in which a person performs services for or on behalf of the organisation
does not matter, so employees (who are presumed to be performing services for their
employer), agents and subsidiaries are included. Section 8(4), however, makes it clear that
the question as to whether a person is performing services for an organisation is to be
determined by reference to all the relevant circumstances and not merely by reference
to the nature of the relationship between that person and the organisation. The concept
of a person who ‘performs services for or on behalf of ’ the organisation is intended to
give section 7 broad scope so as to embrace the whole range of persons connected to an
organisation who might be capable of committing bribery on the organisation’s behalf.
38 This broad scope means that contractors could be “associated” persons to the extent that
they are performing services for or on behalf of a commercial organisation. Also, where
a supplier can properly be said to be performing services for a commercial organisation
rather than simply acting as the seller of goods, it may also be an ‘associated’ person.
39 Where a supply chain involves several entities or a project is to be performed by a prime
contractor with a series of subcontractors, an organisation is likely only to exercise control
over its relationship with its contractual counterparty. Indeed, the organisation may only
know the identity of its contractual counterparty. It is likely that persons who contract
with that counterparty will be performing services for the counterparty and not for other
persons in the contractual chain. The principal way in which commercial organisations
may decide to approach bribery risks which arise as a result of a supply chain is by
employing the types of anti-bribery procedures referred to elsewhere in this guidance
(e.g. risk-based due diligence and the use of anti-bribery terms and conditions) in the
relationship with their contractual counterparty, and by requesting that counterparty to
adopt a similar approach with the next party in the chain.
40 As for joint ventures, these come in many different forms, sometimes operating through
a separate legal entity, but at other times through contractual arrangements. In the case
of a joint venture operating through a separate legal entity, a bribe paid by the joint
venture entity may lead to liability for a member of the joint venture if the joint venture is
performing services for the member and the bribe is paid with the intention of benefiting
that member. However, the existence of a joint venture entity will not of itself mean that
it is ‘associated’ with any of its members. A bribe paid on behalf of the joint venture entity
by one of its employees or agents will therefore not trigger liability for members of the
joint venture simply by virtue of them benefiting indirectly from the bribe through their
investment in or ownership of the joint venture.
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41 The situation will be different where the joint venture is conducted through a contractual
arrangement. The degree of control that a participant has over that arrangement is likely
to be one of the ‘relevant circumstances’ that would be taken into account in deciding
whether a person who paid a bribe in the conduct of the joint venture business was
‘performing services for or on behalf of ’ a participant in that arrangement. It may be, for
example, that an employee of such a participant who has paid a bribe in order to benefit
his employer is not to be regarded as a person ‘associated’ with all the other participants
in the joint venture. Ordinarily, the employee of a participant will be presumed to be a
person performing services for and on behalf of his employer. Likewise, an agent engaged
by a participant in a contractual joint venture is likely to be regarded as a person associated
with that participant in the absence of evidence that the agent is acting on behalf of the
contractual joint venture as a whole.
42 Even if it can properly be said that an agent, a subsidiary, or another person acting for a
member of a joint venture, was performing services for the organisation, an offence will be
committed only if that agent, subsidiary or person intended to obtain or retain business or
an advantage in the conduct of business for the organisation. The fact that an organisation
benefits indirectly from a bribe is very unlikely, in itself, to amount to proof of the specific
intention required by the offence. Without proof of the required intention, liability will
not accrue through simple corporate ownership or investment, or through the payment
of dividends or provision of loans by a subsidiary to its parent. So, for example, a bribe
on behalf of a subsidiary by one of its employees or agents will not automatically involve
liability on the part of its parent company, or any other subsidiaries of the parent company,
if it cannot be shown the employee or agent intended to obtain or retain business or a
business advantage for the parent company or other subsidiaries. This is so even though
the parent company or subsidiaries may benefit indirectly from the bribe. By the same
token, liability for a parent company could arise where a subsidiary is the ‘person’ which
pays a bribe which it intends will result in the parent company obtaining or retaining
business or vice versa.
43 The question of adequacy of bribery prevention procedures will depend in the final
analysis on the facts of each case, including matters such as the level of control over the
activities of the associated person and the degree of risk that requires mitigation. The
scope of the definition at section 8 needs to be appreciated within this context. This point
is developed in more detail under the six principles set out on pages [408] to [417].

Facilitation payments
44 Small bribes paid to facilitate routine Government action – otherwise called ‘facilitation
payments’ – could trigger either the section 6 offence or, where there is an intention
to induce improper conduct, including where the acceptance of such payments is itself
improper, the section 1 offence and therefore potential liability under section 7.
45 As was the case under the old law, the Bribery Act does not (unlike US foreign bribery
law) provide any exemption for such payments. The 2009 Recommendation of the
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Organisation for Economic Co-operation and Development5 recognises the corrosive
effect of facilitation payments and asks adhering countries to discourage companies from
making such payments. Exemptions in this context create artificial distinctions that are
difficult to enforce, undermine corporate anti-bribery procedures, confuse anti-bribery
communication with employees and other associated persons, perpetuate an existing
‘culture’ of bribery and have the potential to be abused.
46 The Government does, however, recognise the problems that commercial organisations
face in some parts of the world and in certain sectors. The eradication of facilitation
payments is recognised at the national and international level as a long term objective
that will require economic and social progress and sustained commitment to the rule of
law in those parts of the world where the problem is most prevalent. It will also require
collaboration between international bodies, governments, the anti-bribery lobby, business
representative bodies and sectoral organisations. Businesses themselves also have a role to
play and the guidance below offers an indication of how the problem may be addressed
through the selection of bribery prevention procedures by commercial organisations.
47 Issues relating to the prosecution of facilitation payments in England and Wales are
referred to in the guidance of the Director of the Serious Fraud Office and the Director of
Public Prosecutions.6

Duress
48 It is recognised that there are circumstances in which individuals are left with no
alternative but to make payments in order to protect against loss of life, limb or liberty.
The common law defence of duress is very likely to be available in such circumstances.

Prosecutorial discretion
49 Whether to prosecute an offence under the Act is a matter for the prosecuting authorities.
In deciding whether to proceed, prosecutors must first decide if there is a sufficiency of
evidence, and, if so, whether a prosecution is in the public interest. If the evidential test has
been met, prosecutors will consider the general public interest in ensuring that bribery is
effectively dealt with. The more serious the offence, the more likely it is that a prosecution
will be required in the public interest.
50 In cases where hospitality, promotional expenditure or facilitation payments do, on their
face, trigger the provisions of the Act prosecutors will consider very carefully what is in
the public interest before deciding whether to prosecute. The operation of prosecutorial
discretion provides a degree of flexibility which is helpful to ensure the just and fair
operation of the Act.

5

6

Recommendation of the Council for Further Combating Bribery of Foreign Public Officials in International
Business Transactions.
Bribery Act 2010: Joint Prosecution Guidance of the Director of the Serious Fraud Office and the Director of
Public Prosecution.
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51 Factors that weigh for and against the public interest in prosecuting in England and Wales
are referred to in the joint guidance of the Director of the Serious Fraud Office and the
Director of Public Prosecutions referred to at paragraph 47.

The six principles
The Government considers that procedures put in place by commercial organisations wishing to
prevent bribery being committed on their behalf should be informed by six principles. These are
set out below. Commentary and guidance on what procedures the application of the principles
may produce accompanies each principle.
These principles are not prescriptive. They are intended to be flexible and outcome focussed,
allowing for the huge variety of circumstances that commercial organisations find themselves
in. Small organisations will, for example, face different challenges to those faced by large
multi-national enterprises. Accordingly, the detail of how organisations might apply these
principles, taken as a whole, will vary, but the outcome should always be robust and effective
anti-bribery procedures.
As set out in more detail below, bribery prevention procedures should be proportionate to risk.
Although commercial organisations with entirely domestic operations may require bribery
prevention procedures, we believe that as a general proposition they will face lower risks of
bribery on their behalf by associated persons than the risks that operate in foreign markets. In any
event procedures put in place to mitigate domestic bribery risks are likely to be similar if not the
same as those designed to mitigate those associated with foreign markets.
A series of case studies based on hypothetical scenarios is provided at Appendix A. These
are designed to illustrate the application of the principles for small, medium and large
organisations.

Principle 1
Proportionate procedures
A commercial organisation’s procedures to prevent bribery by persons associated with it are
proportionate to the bribery risks it faces and to the nature, scale and complexity of the commercial
organisation’s activities. They are also clear, practical, accessible, effectively implemented and enforced.

Commentary
1.1 The term ‘procedures’ is used in this guidance to embrace both bribery prevention policies
and the procedures which implement them. Policies articulate a commercial organisation’s
anti-bribery stance, show how it will be maintained and help to create an anti-bribery
culture. They are therefore a necessary measure in the prevention of bribery, but they will
not achieve that objective unless they are properly implemented. Further guidance on
implementation is provided through principles 2 to 6.
1.2 Adequate bribery prevention procedures ought to be proportionate to the bribery
risks that the organisation faces. An initial assessment of risk across the organisation is
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therefore a necessary first step. To a certain extent the level of risk will be linked to the size
of the organisation and the nature and complexity of its business, but size will not be the
only determining factor. Some small organisations can face quite significant risks, and will
need more extensive procedures than their counterparts facing limited risks. However,
small organisations are unlikely to need procedures that are as extensive as those of a large
multi-national organisation. For example, a very small business may be able to rely heavily
on periodic oral briefings to communicate its policies while a large one may need to rely
on extensive written communication.
1.3 The level of risk that organisations face will also vary with the type and nature of
the persons associated with it. For example, a commercial organisation that properly
assesses that there is no risk of bribery on the part of one of its associated persons will
accordingly require nothing in the way of procedures to prevent bribery in the context
of that relationship. By the same token the bribery risks associated with reliance on a
third party agent representing a commercial organisation in negotiations with foreign
public officials may be assessed as significant and accordingly require much more
in the way of procedures to mitigate those risks. Organisations are likely to need to
select procedures to cover a broad range of risks but any consideration by a court in
an individual case of the adequacy of procedures is likely necessarily to focus on those
procedures designed to prevent bribery on the part of the associated person committing
the offence in question.
1.4 Bribery prevention procedures may be stand alone or form part of wider guidance,
for example on recruitment or on managing a tender process in public procurement.
Whatever the chosen model, the procedures should seek to ensure there is a practical and
realistic means of achieving the organisation’s stated anti-bribery policy objectives across
all of the organisation’s functions.
1.5 The Government recognises that applying these procedures retrospectively to existing
associated persons is more difficult, but this should be done over time, adopting a
risk-based approach and with due allowance for what is practicable and the level of control
over existing arrangements.

Procedures
1.6 Commercial organisations’ bribery prevention policies are likely to include certain
common elements. As an indicative and not exhaustive list, an organisation may wish to
cover in its policies:
• its commitment to bribery prevention (see Principle 2)
• its general approach to mitigation of specific bribery risks, such as those arising from
the conduct of intermediaries and agents, or those associated with hospitality and
promotional expenditure, facilitation payments or political and charitable donations
or contributions; (see Principle 3 on risk assessment)
• an overview of its strategy to implement its bribery prevention policies.
1.7 The procedures put in place to implement an organisation’s bribery prevention policies
should be designed to mitigate identified risks as well as to prevent deliberate unethical
conduct on the part of associated persons. The following is an indicative and not
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exhaustive list of the topics that bribery prevention procedures might embrace depending
on the particular risks faced:
• The involvement of the organisation’s top-level management (see Principle 2).
• Risk assessment procedures (see Principle 3).
• Due diligence of existing or prospective associated persons (see Principle 4).
• The provision of gifts, hospitality and promotional expenditure; charitable and
political donations; or demands for facilitation payments.
• Direct and indirect employment, including recruitment, terms and conditions,
disciplinary action and remuneration.
• Governance of business relationships with all other associated persons including pre
and post contractual agreements.
• Financial and commercial controls such as adequate bookkeeping, auditing and
approval of expenditure.
• Transparency of transactions and disclosure of information.
• Decision making, such as delegation of authority procedures, separation of functions
and the avoidance of conflicts of interest.
• Enforcement, detailing discipline processes and sanctions for breaches of the
organisation’s anti-bribery rules.
• The reporting of bribery including ‘speak up’ or ‘whistle blowing’ procedures.
• The detail of the process by which the organisation plans to implement its bribery
prevention procedures, for example, how its policy will be applied to individual
projects and to different parts of the organisation.
• The communication of the organisation’s policies and procedures, and training in their
application (see Principle 5).
• The monitoring, review and evaluation of bribery prevention procedures (see
Principle 6).

Principle 2
Top-level commitment
The top-level management of a commercial organisation (be it a board of directors, the owners or any
other equivalent body or person) are committed to preventing bribery by persons associated with it.
They foster a culture within the organisation in which bribery is never acceptable.

Commentary
2.1 Those at the top of an organisation are in the best position to foster a culture of integrity
where bribery is unacceptable. The purpose of this principle is to encourage the involvement
of top-level management in the determination of bribery prevention procedures. It is also
to encourage top-level involvement in any key decision making relating to bribery risk
where that is appropriate for the organisation’s management structure.
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Procedures
2.2 Whatever the size, structure or market of a commercial organisation, top-level
management commitment to bribery prevention is likely to include (1) communication
of the organisation’s anti-bribery stance, and (2) an appropriate degree of involvement in
developing bribery prevention procedures.

Internal and external communication of the commitment to zero
tolerance to bribery
2.3 This could take a variety of forms. A formal statement appropriately communicated
can be very effective in establishing an anti-bribery culture within an organisation.
Communication might be tailored to different audiences. The statement would probably
need to be drawn to people’s attention on a periodic basis and could be generally available,
for example on an organisation’s intranet and/or internet site. Effective formal statements
that demonstrate top level commitment are likely to include:
• a commitment to carry out business fairly, honestly and openly
• a commitment to zero tolerance towards bribery
• the consequences of breaching the policy for employees and managers
• for other associated persons the consequences of breaching contractual provisions
relating to bribery prevention (this could include a reference to avoiding doing
business with others who do not commit to doing business without bribery as a ‘best
practice’ objective)
• articulation of the business benefits of rejecting bribery (reputational, customer and
business partner confidence)
• reference to the range of bribery prevention procedures the commercial organisation
has or is putting in place, including any protection and procedures for confidential
reporting of bribery (whistle-blowing)
• key individuals and departments involved in the development and implementation of
the organisation’s bribery prevention procedures
• reference to the organisation’s involvement in any collective action against bribery in,
for example, the same business sector.

Top-level involvement in bribery prevention
2.4 Effective leadership in bribery prevention will take a variety of forms appropriate for
and proportionate to the organisation’s size, management structure and circumstances.
In smaller organisations a proportionate response may require top-level managers to
be personally involved in initiating, developing and implementing bribery prevention
procedures and bribery critical decision making. In a large multinational organisation the
board should be responsible for setting bribery prevention policies, tasking management
to design, operate and monitor bribery prevention procedures, and keeping these policies
and procedures under regular review. But whatever the appropriate model, top-level
engagement is likely to reflect the following elements:
• Selection and training of senior managers to lead anti-bribery work where appropriate.
• Leadership on key measures such as a code of conduct.
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• Endorsement of all bribery prevention related publications.
• Leadership in awareness raising and encouraging transparent dialogue throughout the
organisation so as to seek to ensure effective dissemination of anti-bribery policies and
procedures to employees, subsidiaries, and associated persons, etc.
• Engagement with relevant associated persons and external bodies, such as sectoral
organisations and the media, to help articulate the organisation’s policies.
• Specific involvement in high profile and critical decision making where appropriate.
• Assurance of risk assessment.
• General oversight of breaches of procedures and the provision of feedback to the
board or equivalent, where appropriate, on levels of compliance.

Principle 3
Risk Assessment
The commercial organisation assesses the nature and extent of its exposure to potential external and
internal risks of bribery on its behalf by persons associated with it. The assessment is periodic, informed
and documented.

Commentary
3.1 For many commercial organisations this principle will manifest itself as part of a more
general risk assessment carried out in relation to business objectives. For others, its
application may produce a more specific stand alone bribery risk assessment. The
purpose of this principle is to promote the adoption of risk assessment procedures that
are proportionate to the organisation’s size and structure and to the nature, scale and
location of its activities. But whatever approach is adopted the fuller the understanding of
the bribery risks an organisation faces the more effective its efforts to prevent bribery are
likely to be.
3.2 Some aspects of risk assessment involve procedures that fall within the generally accepted
meaning of the term ‘due diligence’. The role of due diligence as a risk mitigation tool is
separately dealt with under Principle 4.

Procedures
3.3 Risk assessment procedures that enable the commercial organisation accurately to identify
and prioritise the risks it faces will, whatever its size, activities, customers or markets,
usually reflect a few basic characteristics. These are:
• Oversight of the risk assessment by top level management.
• Appropriate resourcing – this should reflect the scale of the organisation’s business and
the need to identify and prioritise all relevant risks.
• Identification of the internal and external information sources that will enable risk to
be assessed and reviewed.
• Due diligence enquiries (see Principle 4).
• Accurate and appropriate documentation of the risk assessment and its conclusions.
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3.4 As a commercial organisation’s business evolves, so will the bribery risks it faces and hence
so should its risk assessment. For example, the risk assessment that applies to a commercial
organisation’s domestic operations might not apply when it enters a new market in a part
of the world in which it has not done business before (see Principle 6 for more on this).

Commonly encountered risks
3.5 Commonly encountered external risks can be categorised into five broad groups – country,
sectoral, transaction, business opportunity and business partnership:
• Country risk: this is evidenced by perceived high levels of corruption, an absence
of effectively implemented anti-bribery legislation and a failure of the foreign
government, media, local business community and civil society effectively to promote
transparent procurement and investment policies.
• Sectoral risk: some sectors are higher risk than others. Higher risk sectors include the
extractive industries and the large scale infrastructure sector.
• Transaction risk: certain types of transaction give rise to higher risks, for example,
charitable or political contributions, licences and permits, and transactions relating to
public procurement.
• Business opportunity risk: such risks might arise in high value projects or with
projects involving many contractors or intermediaries; or with projects which are
not apparently undertaken at market prices, or which do not have a clear legitimate
objective.
• Business partnership risk: certain relationships may involve higher risk, for example,
the use of intermediaries in transactions with foreign public officials; consortia or
joint venture partners; and relationships with politically exposed persons where the
proposed business relationship involves, or is linked to, a prominent public official.
3.6 An assessment of external bribery risks is intended to help decide how those risks can
be mitigated by procedures governing the relevant operations or business relationships;
but a bribery risk assessment should also examine the extent to which internal structures
or procedures may themselves add to the level of risk. Commonly encountered internal
factors may include:
• deficiencies in employee training, skills and knowledge
• bonus culture that rewards excessive risk taking
• lack of clarity in the organisation’s policies on, and procedures for, hospitality and
promotional expenditure, and political or charitable contributions
• lack of clear financial controls
• lack of a clear anti-bribery message from the top-level management.

Principle 4
Due diligence
The commercial organisation applies due diligence procedures, taking a proportionate and risk based
approach, in respect of persons who perform or will perform services for or on behalf of the organisation, in order to mitigate identified bribery risks.
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Commentary
4.1 Due diligence is firmly established as an element of corporate good governance and it
is envisaged that due diligence related to bribery prevention will often form part of a
wider due diligence framework. Due diligence procedures are both a form of bribery risk
assessment (see Principle 3) and a means of mitigating a risk. By way of illustration, a
commercial organisation may identify risks that as a general proposition attach to doing
business in reliance upon local third party intermediaries. Due diligence of specific
prospective third party intermediaries could significantly mitigate these risks. The
significance of the role of due diligence in bribery risk mitigation justifies its inclusion
here as a Principle in its own right.
4.2 The purpose of this Principle is to encourage commercial organisations to put in place due
diligence procedures that adequately inform the application of proportionate measures
designed to prevent persons associated with them from bribing on their behalf.

Procedures
4.3 As this guidance emphasises throughout, due diligence procedures should be proportionate
to the identified risk. They can also be undertaken internally or by external consultants.
A person ‘associated’ with a commercial organisation as set out at section 8 of the Bribery
Act includes any person performing services for a commercial organisation. As explained
at paragraphs 37 to 43 in the section ‘Government Policy and section 7’, the scope of
this definition is broad and can embrace a wide range of business relationships. But the
appropriate level of due diligence to prevent bribery will vary enormously depending
on the risks arising from the particular relationship. So, for example, the appropriate
level of due diligence required by a commercial organisation when contracting for the
performance of information technology services may be low, to reflect low risks of bribery
on its behalf. In contrast, an organisation that is selecting an intermediary to assist in
establishing a business in foreign markets will typically require a much higher level of due
diligence to mitigate the risks of bribery on its behalf.
4.4 Organisations will need to take considerable care in entering into certain business
relationships, due to the particular circumstances in which the relationships come into
existence. An example is where local law or convention dictates the use of local agents in
circumstances where it may be difficult for a commercial organisation to extricate itself
from a business relationship once established. The importance of thorough due diligence
and risk mitigation prior to any commitment are paramount in such circumstances.
Another relationship that carries particularly important due diligence implications is a
merger of commercial organisations or an acquisition of one by another.
4.5 ‘Due diligence’ for the purposes of Principle 4 should be conducted using a risk-based
approach (as referred to on page [413]). For example, in lower risk situations,
commercial organisations may decide that there is no need to conduct much in the
way of due diligence. In higher risk situations, due diligence may include conducting
direct interrogative enquiries, indirect investigations, or general research on proposed
associated persons. Appraisal and continued monitoring of recruited or engaged
‘associated’ persons may also be required, proportionate to the identified risks. Generally,
more information is likely to be required from prospective and existing associated
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persons that are incorporated (e.g. companies) than from individuals. This is because
on a basic level more individuals are likely to be involved in the performance of services
by a company and the exact nature of the roles of such individuals or other connected
bodies may not be immediately obvious. Accordingly, due diligence may involve direct
requests for details on the background, expertise and business experience, of relevant
individuals. This information can then be verified through research and the following up
of references, etc.
4.6 A commercial organisation’s employees are presumed to be persons ‘associated’ with the
organisation for the purposes of the Bribery Act. The organisation may wish, therefore,
to incorporate in its recruitment and human resources procedures an appropriate level
of due diligence to mitigate the risks of bribery being undertaken by employees which is
proportionate to the risk associated with the post in question. Due diligence is unlikely to
be needed in relation to lower risk posts.

Principle 5
Communication (including training)
The commercial organisation seeks to ensure that its bribery prevention policies and procedures are
embedded and understood throughout the organisation through internal and external communication, including training, that is proportionate to the risks it faces.

Commentary
5.1 Communication and training deters bribery by associated persons by enhancing awareness
and understanding of a commercial organisation’s procedures and to the organisation’s
commitment to their proper application. Making information available assists in more
effective monitoring, evaluation and review of bribery prevention procedures. Training
provides the knowledge and skills needed to employ the organisation’s procedures and
deal with any bribery related problems or issues that may arise.

Procedures
Communication
5.2 The content, language and tone of communications for internal consumption may vary
from that for external use in response to the different relationship the audience has
with the commercial organisation. The nature of communication will vary enormously
between commercial organisations in accordance with the different bribery risks faced,
the size of the organisation and the scale and nature of its activities.
5.3 Internal communications should convey the ‘tone from the top’ but are also likely to focus
on the implementation of the organisation’s policies and procedures and the implications
for employees. Such communication includes policies on particular areas such as decision
making, financial control, hospitality and promotional expenditure, facilitation payments,
training, charitable and political donations and penalties for breach of rules and the
articulation of management roles at different levels. Another important aspect of internal
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communications is the establishment of a secure, confidential and accessible means for
internal or external parties to raise concerns about bribery on the part of associated
persons, to provide suggestions for improvement of bribery prevention procedures and
controls and for requesting advice. These so called ‘speak up’ procedures can amount to a
very helpful management tool for commercial organisations with diverse operations that
may be in many countries. If these procedures are to be effective there must be adequate
protection for those reporting concerns.
5.4 External communication of bribery prevention policies through a statement or codes of
conduct, for example, can reassure existing and prospective associated persons and can
act as a deterrent to those intending to bribe on a commercial organisation’s behalf. Such
communications can include information on bribery prevention procedures and controls,
sanctions, results of internal surveys, rules governing recruitment, procurement and
tendering. A commercial organisation may consider it proportionate and appropriate to
communicate its anti-bribery policies and commitment to them to a wider audience, such
as other organisations in its sector and to sectoral organisations that would fall outside the
scope of the range of its associated persons, or to the general public.

Training
5.5 Like all procedures training should be proportionate to risk but some training is likely
to be effective in firmly establishing an anti-bribery culture whatever the level of risk.
Training may take the form of education and awareness raising about the threats posed
by bribery in general and in the sector or areas in which the organisation operates in
particular, and the various ways it is being addressed.
5.6 General training could be mandatory for new employees or for agents (on a weighted risk
basis) as part of an induction process, but it should also be tailored to the specific risks
associated with specific posts. Consideration should also be given to tailoring training to
the special needs of those involved in any ‘speak up’ procedures, and higher risk functions
such as purchasing, contracting, distribution and marketing, and working in high risk
countries. Effective training is continuous, and regularly monitored and evaluated.
5.7 It may be appropriate to require associated persons to undergo training. This will be
particularly relevant for high risk associated persons. In any event, organisations may wish
to encourage associated persons to adopt bribery prevention training.
5.8 Nowadays there are many different training formats available in addition to the traditional
classroom or seminar formats, such as e-learning and other web-based tools. But whatever
the format, the training ought to achieve its objective of ensuring that those participating
in it develop a firm understanding of what the relevant policies and procedures mean in
practice for them.

Principle 6
Monitoring and review
The commercial organisation monitors and reviews procedures designed to prevent bribery by persons
associated with it and makes improvements where necessary.
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Commentary
6.1 The bribery risks that a commercial organisation faces may change over time, as may the
nature and scale of its activities, so the procedures required to mitigate those risks are
also likely to change. Commercial organisations will therefore wish to consider how to
monitor and evaluate the effectiveness of their bribery prevention procedures and adapt
them where necessary. In addition to regular monitoring, an organisation might want to
review its processes in response to other stimuli, for example governmental changes in
countries in which they operate, an incident of bribery or negative press reports.

Procedures
6.2 There is a wide range of internal and external review mechanisms which commercial
organisations could consider using. Systems set up to deter, detect and investigate
bribery, and monitor the ethical quality of transactions, such as internal financial control
mechanisms, will help provide insight into the effectiveness of procedures designed to
prevent bribery. Staff surveys, questionnaires and feedback from training can also provide
an important source of information on effectiveness and a means by which employees and
other associated persons can inform continuing improvement of anti-bribery policies.
6.3 Organisations could also consider formal periodic reviews and reports for top-level
management. Organisations could also draw on information on other organisations’
practices, for example relevant trade bodies or regulators might highlight examples of
good or bad practice in their publications.
6.4 In addition, organisations might wish to consider seeking some form of external verification
or assurance of the effectiveness of anti-bribery procedures. Some organisations may be
able to apply for certified compliance with one of the independently-verified anti-bribery
standards maintained by industrial sector associations or multilateral bodies. However,
such certification may not necessarily mean that a commercial organisation’s bribery
prevention procedures are ‘adequate’ for all purposes where an offence under section 7 of
the Bribery Act could be charged.

Appendix A
Bribery Act 2010 case studies
Introduction
These case studies (which do not form part of the guidance issued under section 9 of the Act) look
at how the application of the six principles might relate to a number of hypothetical scenarios
commercial organisations may encounter. The Government believes that this illustrative context
can assist commercial organisations in deciding what procedures to prevent persons associated
with them from bribing on their behalf might be most suitable to their needs.
These case studies are illustrative. They are intended to complement the guidance. They do not
replace or supersede any of the principles. The considerations set out below merely show in some
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circumstances how the principles can be applied, and should not be seen as standard setting,
establishing any presumption, reflecting a minimum baseline of action or being appropriate for
all organisations whatever their size. Accordingly, the considerations set out below are not:
• comprehensive of all considerations in all circumstances
• conclusive of adequate procedures
• conclusive of inadequate procedures if not all of the considerations are considered
and/or applied.
All but one of these case studies focus on bribery risks associated with foreign markets. This is
because bribery risks associated with foreign markets are generally higher than those associated
with domestic markets. Accordingly case studies focussing on foreign markets are better suited as
vehicles for the illustration of bribery prevention procedures.

Case study 1 – Principle 1
Facilitation payments
A medium sized company (‘A’) has acquired a new customer in a foreign country (‘B’) where it
operates through its agent company (‘C’). Its bribery risk assessment has identified facilitation
payments as a significant problem in securing reliable importation into B and transport to its
new customer’s manufacturing locations. These sometimes take the form of ‘inspection fees’
required before B’s import inspectors will issue a certificate of inspection and thereby facilitate
the clearance of goods.
A could consider any or a combination of the following:
• Communication of its policy of nonpayment of facilitation payments to C and its staff.
• Seeking advice on the law of B relating to certificates of inspection and fees for these
to differentiate between properly payable fees and disguised requests for facilitation
payments.
• Building realistic timescales into the planning of the project so that shipping, importation
and delivery schedules allow where feasible for resisting and testing demands for
facilitation payments.
• Requesting that C train its staff about resisting demands for facilitation payments and
the relevant local law and provisions of the Bribery Act 2010.
• Proposing or including as part of any contractual arrangement certain procedures for C
and its staff, which may include one or more of the following, if appropriate:
• questioning of legitimacy of demands
• requesting receipts and identification details of the official making the demand
• requests to consult with superior officials
• trying to avoid paying ‘inspection fees’ (if not properly due) in cash and directly to an
official
• informing those demanding payments that compliance with the demand may mean
that A (and possibly C) will commit an offence under UK law
• informing those demanding payments that it will be necessary for C to inform the UK
embassy of the demand.
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• Maintaining close liaison with C so as to keep abreast of any local developments that
may provide solutions and encouraging C to develop its own strategies based on local
knowledge.
• Use of any UK diplomatic channels or participation in locally active non-governmental
organisations, so as to apply pressure on the authorities of B to take action to stop
demands for facilitation payments.

Case study 2 – Principle 1
Proportionate Procedures
A small to medium sized installation company is operating entirely within the United Kingdom
domestic market. It relies to varying degrees on independent consultants to facilitate business
opportunities and to assist in the preparation of both pre-qualification submissions and formal
tenders in seeking new business. Such consultants work on an arms-length-fee-plus-expenses
basis. They are engaged by sales staff and selected because of their extensive network of business
contacts and the specialist information they have. The reason for engaging them is to enhance
the company’s prospects of being included in tender and pre-qualification lists and of being
selected as main or sub-contractors. The reliance on consultants and, in particular, difficulties
in monitoring expenditure which sometimes involves cash transactions has been identified by
the company as a source of medium to high risk of bribery being undertaken on the company’s
behalf.
In seeking to mitigate these risks the company could consider any or a combination of the
following:
• Communication of a policy statement committing it to transparency and zero tolerance of
bribery in pursuit of its business objectives. The statement could be communicated to the
company’s employees, known consultants and external contacts, such as sectoral bodies and
local chambers of commerce.
• Firming up its due diligence before engaging consultants. This could include making
enquiries through business contacts, local chambers of commerce, business associations, or
internet searches and following up any business references and financial statements.
• Considering firming up the terms of the consultants’ contracts so that they reflect a
commitment to zero tolerance of bribery, set clear criteria for provision of bona fide
hospitality on the company’s behalf and define in detail the basis of remuneration, including
expenses.
• Consider making consultants’ contracts subject to periodic review and renewal.
• Drawing up key points guidance on preventing bribery for its sales staff and all other staff
involved in bidding for business and when engaging consultants.
• Periodically emphasising these policies and procedures at meetings – for example, this
might form a standing item on meeting agendas every few months.
• Providing a confidential means for staff and external business contacts to air any suspicions
of the use of bribery on the company’s behalf.
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Case study 3 – Principles 1 and 6
Joint venture
A medium sized company (‘D’) is interested in significant foreign mineral deposits. D proposes
to enter into a joint venture with a local mining company (‘E’). It is proposed that D and E would
have an equal holding in the joint venture company (‘DE’). D identifies the necessary interaction
between DE and local public officials as a source of significant risks of bribery.
D could consider negotiating for the inclusion of any or a combination of the following bribery
prevention procedures into the agreement setting up DE:
• Parity of representation on the board of DE.
• That DE put in place measures designed to ensure compliance with all applicable bribery
and corruption laws. These measures might cover such issues as:
• gifts and hospitality
• agreed decision making rules
• procurement
• engagement of third parties, including due diligence requirements
• conduct of relations with public officials
• training for staff in high risk positions
• record keeping and accounting.
• The establishment of an audit committee with at least one representative of each of D
and E that has the power to view accounts and certain expenditure and prepare regular
reports.
• Binding commitments by D and E to comply with all applicable bribery laws in relation
to the operation of DE, with a breach by either D or E being a breach of the agreement
between them. Where such a breach is a material breach this could lead to termination
or other similarly significant consequences.

Case study 4 – Principles 1 and 5
Hospitality and Promotional expenditure
A firm of engineers (‘F’) maintains a programme of annual events providing entertainment,
quality dining and attendance at various sporting occasions, as an expression of appreciation
of its long association with its business partners. Private bodies and individuals are happy to
meet their own travel and accommodation costs associated with attending these events. The
costs of the travel and accommodation of any foreign public officials attending are, however,
met by F.
F could consider any or a combination of the following:
• Conducting a bribery risk assessment relating to its dealings with business partners and
foreign public officials and in particular the provision of hospitality and promotional
expenditure.
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• Publication of a policy statement committing it to transparent, proportionate, reasonable
and bona fide hospitality and promotional expenditure.
• The issue of internal guidance on procedures that apply to the provision of hospitality
and/or promotional expenditure providing:
• that any procedures are designed to seek to ensure transparency and conformity with
any relevant laws and codes applying to F
• that any procedures are designed to seek to ensure transparency and conformity with
the relevant laws and codes applying to foreign public officials
• that any hospitality should reflect a desire to cement good relations and show
appreciation, and that promotional expenditure should seek to improve the image of
F as a commercial organisation, to better present its products or services, or establish
cordial relations
• that the recipient should not be given the impression that they are under an obligation
to confer any business advantage or that the recipient’s independence will be affected
• criteria to be applied when deciding the appropriate levels of hospitality for both
private and public business partners, clients, suppliers and foreign public officials and
the type of hospitality that is appropriate in different sets of circumstances
• that provision of hospitality for public officials be cleared with the relevant public
body so that it is clear who and what the hospitality is for
• for expenditure over certain limits, approval by an appropriately senior level of
management may be relevant consideration
• accounting (book-keeping, orders, invoices, delivery notes, etc).
• Regular monitoring, review and evaluation of internal procedures and compliance
with them.
• Appropriate training and supervision provided to staff.

Case study 5 – Principle 3
Assessing risks
A small specialist manufacturer is seeking to expand its business in one of several emerging
markets, all of which offer comparable opportunities. It has no specialist risk assessment expertise
and is unsure how to go about assessing the risks of entering a new market.
The small manufacturer could consider any or a combination of the following:
• Incorporating an assessment of bribery risk into research to identify the optimum market
for expansion.
• Seeking advice from UK diplomatic services and government organisations such as UK
Trade and Investment.
• Consulting general country assessments undertaken by local chambers of commerce,
relevant non-governmental organisations and sectoral organisations.
• Seeking advice from industry representatives.
• Following up any general or specialist advice with further independent research.
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Case study 6 – Principle 4
Due diligence of agents
A medium to large sized manufacturer of specialist equipment (‘G’) has an opportunity to enter an
emerging market in a foreign country (‘H’) by way of a government contract to supply equipment
to the state. Local convention requires any foreign commercial organisations to operate through a
local agent. G is concerned to appoint a reputable agent and ensure that the risk of bribery being
used to develop its business in the market is minimised.
G could consider any or a combination of the following:
• Compiling a suitable questionnaire for potential agents requiring for example, details of
ownership if not an individual; CVs and references for those involved in performing the
proposed service; details of any directorships held, existing partnerships and third party
relationships and any relevant judicial or regulatory findings.
• Having a clear statement of the precise nature of the services offered, costs, commissions,
fees and the preferred means of remuneration.
• Undertaking research, including internet searches, of the prospective agents and, if a
corporate body, of every person identified as having a degree of control over its affairs.
• Making enquiries with the relevant authorities in H to verify the information received in
response to the questionnaire.
• Following up references and clarifying any matters arising from the questionnaire or
any other information received with the agents, arranging face to face meetings where
appropriate.
• Requesting sight or evidence of any potential agent’s own anti-bribery policies and,
where a corporate body, reporting procedures and records.
• Being alert to key commercial questions such as:
• Is the agent really required?
• Does the agent have the required expertise?
• Are they interacting with or closely connected to public officials?
• Is what you are proposing to pay reasonable and commercial?
• Renewing due diligence enquiries on a periodic basis if an agent is appointed.

Case study 7 – Principle 5
Communicating and training
A small UK manufacturer of specialist equipment (‘J’) has engaged an individual as a local agent
and adviser (‘K’) to assist with winning a contract and developing its business in a foreign country
where the risk of bribery is assessed as high.
J could consider any or a combination of the following:
• Making employees of J engaged in bidding for business fully aware of J’s anti-bribery
statement, code of conduct and, where appropriate, that details of its anti-bribery policies
are included in its tender.
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• Including suitable contractual terms on bribery prevention measures in the agreement
between J and K, for example: requiring K not to offer or pay bribes; giving J the ability
to audit K’s activities and expenditure; requiring K to report any requests for bribes by
officials to J; and, in the event of suspicion arising as to K’s activities, giving J the right to
terminate the arrangement.
• Making employees of J fully aware of policies and procedures applying to relevant issues
such as hospitality and facilitation payments, including all financial control mechanisms,
sanctions for any breaches of the rules and instructions on how to report any suspicious
conduct.
• Supplementing the information, where appropriate, with specially prepared training to
J’s staff involved with the foreign country.

Case study 8 – Principle 1, 4 and 6
Community benefits and charitable donations
A company (‘L’) exports a range of seed products to growers around the globe. Its representative
travels to a foreign country (‘M’) to discuss with a local farming cooperative the possible
supply of a new strain of wheat that is resistant to a disease which recently swept the region.
In the meeting, the head of the co-operative tells L’s representative about the problems which
the relative unavailability of antiretroviral drugs cause locally in the face of a high HIV
infection rate.
In a subsequent meeting with an official of M to discuss the approval of L’s new wheat strain for
import, the official suggests that L could pay for the necessary antiretroviral drugs and that this
will be a very positive factor in the Government’s consideration of the licence to import the new
seed strain. In a further meeting, the same official states that L should donate money to a certain
charity suggested by the official which, the official assures, will then take the necessary steps to
purchase and distribute the drugs. L identifies this as raising potential bribery risks.
L could consider any or a combination of the following:
• Making reasonable efforts to conduct due diligence, including consultation with staff
members and any business partners it has in country M in order to satisfy itself that the
suggested arrangement is legitimate and in conformity with any relevant laws and codes
applying to the foreign public official responsible for approving the product. It could do
this by obtaining information on:
• M’s local law on community benefits as part of Government procurement and, if no
particular local law, the official status and legitimacy of the suggested arrangement
• the particular charity in question including its legal status, its reputation in M, and
whether it has conducted similar projects, and
• any connections the charity might have with the foreign official in question, if possible.
• Adopting an internal communication plan designed to ensure that any relationships with
charitable organisations are conducted in a transparent and open manner and do not
raise any expectation of the award of a contract or licence.
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• Adopting company-wide policies and procedures about the selection of charitable
projects or initiatives which are informed by appropriate risk assessments.
• Training and support for staff in implementing the relevant policies and procedures of
communication which allow issues to be reported and compliance to be monitored.
• If charitable donations made in country M are routinely channelled through government
officials or to others at the official’s request, a red flag should be raised and L may seek
to monitor the way its contributions are ultimately applied, or investigate alternative
methods of donation such as official ‘off-set’ or ‘community gain’ arrangements with the
government of M.
• Evaluation of its policies relating to charitable donations as part of its next periodic
review of its anti-bribery procedures.

Case study 9 – Principle 4
Due diligence of agents
A small UK company (‘N’) relies on agents in country (‘P’) from which it imports local high
quality perishable produce and to which it exports finished goods. The bribery risks it faces arise
entirely as a result of its reliance on agents and their relationship with local businessmen and
officials. N is offered a new business opportunity in P through a new agent (‘Q’). An agreement
with Q needs to be concluded quickly.
N could consider any or a combination of the following:
• Conducting due diligence and background checks on Q that are proportionate to the
risk before engaging Q; which could include:
• making enquiries through N’s business contacts, local chambers of commerce or
business associations, or internet searches
• seeking business references and a financial statement from Q and reviewing Q’s CV to
ensure Q has suitable experience.
• Considering how best to structure the relationship with Q, including how Q should be
remunerated for its services and how to seek to ensure Q’s compliance with relevant laws
and codes applying to foreign public officials.
• Making the contract with Q renewable annually or periodically.
• Travelling to P periodically to review the agency situation.

Case study 10 – Principle 2
Top level commitment
A small to medium sized component manufacturer is seeking contracts in markets abroad where
there is a risk of bribery. As part of its preparation, a senior manager has devoted some time to
participation in the development of a sector wide anti-bribery initiative.
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The top level management of the manufacturer could consider any or a combination of the
following:
• The making of a clear statement disseminated to its staff and key business partners of its
commitment to carry out business fairly, honestly and openly, referencing its key bribery
prevention procedures and its involvement in the sectoral initiative.
• Establishing a code of conduct that includes suitable anti-bribery provisions and making
it accessible to staff and third parties on its website.
• Considering an internal launch of a code of conduct, with a message of commitment to
it from senior management.
• Senior management emphasising among the workforce and other associated persons the
importance of understanding and applying the code of conduct and the consequences
of breaching the policy or contractual provisions relating to bribery prevention for
employees and managers and external associated persons.
• Identifying someone of a suitable level of seniority to be a point-person for queries and
issues relating to bribery risks.

Case study 11
Proportionate procedures
A small export company operates through agents in a number of different foreign countries.
Having identified bribery risks associated with its reliance on agents it is considering developing
proportionate and risk based bribery prevention procedures.
The company could consider any or a combination of the following:
• Using trade fairs and trade publications to communicate periodically its anti-bribery
message and, where appropriate, some detail of its policies and procedures.
• Oral or written communication of its bribery prevention intentions to all of its agents.
• Adopting measures designed to address bribery on its behalf by associated persons,
such as:
• requesting relevant information and conducting background searches on the internet
against information received
• making sure references are in order and followed up
• including anti-bribery commitments in any contract renewal
• using existing internal arrangements such as periodic staff meetings to raise awareness
of ‘red flags’ as regards agents’ conduct, for example evasive answers to straightforward
requests for information, overly elaborate payment arrangements involving further
third parties, ad hoc or unusual requests for expense reimbursement not properly
covered by accounting procedures.
• Making use of any external sources of information (UKTI, sectoral organisations)
on bribery risks in particular markets and using the data to inform relationships with
particular agents.
• Making sure staff have a confidential means to raise any concerns about bribery.
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Foreign Corrupt Practices Act*
*****

§ 78m. Periodical and other reports
(a) Reports by issuer of security; contents
Every issuer of a security registered pursuant to section 12 of this title [15 U.S.C. § 78l] shall file
with the [Securities and Exchange] Commission, in accordance with such rules and regulations as
the Commission may prescribe as necessary or appropriate for the proper protection of investors
and to insure fair dealing in the security—
(1) such information and documents (and such copies thereof ) as the Commission shall
require to keep reasonably current the information and documents required to be
included in or filed with an application or registration statement filed pursuant to section
12 of this title [15 U.S.C. § 78l], except that the Commission may not require the filing of
any material contract wholly executed before July 1, 1962.
(2) such annual reports (and such copies thereof ), certified if required by the rules and
regulations of the Commission by independent public accountants, and such quarterly
reports (and such copies thereof ), as the Commission may prescribe.
Every issuer of a security registered on a national securities exchange shall also file a duplicate original
of such information, documents, and reports with the exchange. In any registration statement,
periodic report, or other reports to be filed with the Commission, an emerging growth company
need not present selected financial data in accordance with section 229.301 of title 17, Code of
Federal Regulations, for any period prior to the earliest audited period presented in connection
with its first registration statement that became effective under this Act or the Securities Act of
* Foreign Corrupt Practices Act of 1977, Pub. L. No. 95-213, 91 Stat. 1494 (codified as amended at 15 U.S.C. §§
78m, 78dd-1 to -3, 78ff (2014)).
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1933 [15 U.S.C. §§ 78a et seq. or 77a et seq.] and, with respect to any such statement or reports,
an emerging growth company may not be required to comply with any new or revised financial
accounting standard until such date that a company that is not an issuer (as defined under section
2(a) of the Sarbanes-Oxley Act of 2002 [15 U.S.C. § 7201(a)] is required to comply with such new
or revised accounting standard, if such standard applies to companies that are not issuers.

(b) Form of report; books, records, and internal accounting; directives
(1) The Commission may prescribe, in regard to reports made pursuant to this chapter, the
form or forms in which the required information shall be set forth, the items or details to
be shown in the balance sheet and the earnings statement, and the methods to be followed
in the preparation of reports, in the appraisal or valuation of assets and liabilities, in the
determination of depreciation and depletion, in the differentiation of recurring and
nonrecurring income, in the differentiation of investment and operating income, and in
the preparation, where the Commission deems it necessary or desirable, of separate and/
or consolidated balance sheets or income accounts of any person directly or indirectly
controlling or controlled by the issuer, or any person under direct or indirect common
control with the issuer; but in the case of the reports of any person whose methods of
accounting are prescribed under the provisions of any law of the United States, or any
rule or regulation thereunder, the rules and regulations of the Commission with respect
to reports shall not be inconsistent with the requirements imposed by such law or rule or
regulation in respect of the same subject matter (except that such rules and regulations
of the Commission may be inconsistent with such requirements to the extent that the
Commission determines that the public interest or the protection of investors so requires).
(2) Every issuer which has a class of securities registered pursuant to section 12 of this title [15
U.S.C. § 781] and every issuer which is required to file reports pursuant to section 15(d) of
this title [15 U.S.C. § 78o(d)] shall—
(A) make and keep books, records, and accounts, which, in reasonable detail, accurately
and fairly reflect the transactions and dispositions of the assets of the issuer; and
(B) devise and maintain a system of internal accounting controls sufficient to provide
reasonable assurances that—
(i) transactions are executed in accordance with management’s general or specific
authorization;
(ii) transactions are recorded as necessary
(I) to permit preparation of financial statements in conformity with generally
accepted accounting principles or any other criteria applicable to such
statements, and
(II) to maintain accountability for assets;
(iii) access to assets is permitted only in accordance with management’s general or
specific authorization; and
(iv) the recorded accountability for assets is compared with the existing assets
at reasonable intervals and appropriate action is taken with respect to any
differences; and
(C) notwithstanding any other provision of law, pay the allocable share of such issuer of
a reasonable annual accounting support fee or fees, determined in accordance with
section 109 of the Sarbanes-Oxley Act of 2002 [15 U.S.C. § 7219].
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(3) (A) With respect to matters concerning the national security of the United States, no duty
or liability under paragraph (2) of this subsection shall be imposed upon any person
acting in cooperation with the head of any Federal department or agency responsible
for such matters if such act in cooperation with such head of a department or agency
was done upon the specific, written directive of the head of such department or
agency pursuant to Presidential authority to issue such directives. Each directive
issued under this paragraph shall set forth the specific facts and circumstances with
respect to which the provisions of this paragraph are to be invoked. Each such
directive shall, unless renewed in writing, expire one year after the date of issuance.
(B) Each head of a Federal department or agency of the United States who issues
a directive pursuant to this paragraph shall maintain a complete file of all such
directives and shall, on October 1 of each year, transmit a summary of matters covered
by such directives in force at any time during the previous year to the Permanent
Select Committee on Intelligence of the House of Representatives and the Select
Committee on Intelligence of the Senate.
(4) No criminal liability shall be imposed for failing to comply with the requirements of
paragraph (2) of this subsection except as provided in paragraph (5) of this subsection.
(5) No person shall knowingly circumvent or knowingly fail to implement a system of
internal accounting controls or knowingly falsify any book, record, or account described
in paragraph (2).
(6) Where an issuer which has a class of securities registered pursuant to section 12 of this
title [15 U.S.C. § 78l] or an issuer which is required to file reports pursuant to section
15(d) of this title [15 U.S.C. § 78o(d)] holds 50 per centum or less of the voting power
with respect to a domestic or foreign firm, the provisions of paragraph (2) require only
that the issuer proceed in good faith to use its influence, to the extent reasonable under
the issuer’s circumstances, to cause such domestic or foreign firm to devise and maintain a
system of internal accounting controls consistent with paragraph (2). Such circumstances
include the relative degree of the issuer’s ownership of the domestic or foreign firm and
the laws and practices governing the business operations of the country in which such firm
is located. An issuer which demonstrates good faith efforts to use such influence shall be
conclusively presumed to have complied with the requirements of paragraph (2).
(7) For the purpose of paragraph (2) of this subsection, the terms “reasonable assurances”
and “reasonable detail” mean such level of detail and degree of assurance as would satisfy
prudent officials in the conduct of their own affairs.

(c) Alternative reports
If in the judgment of the Commission any report required under subsection (a) of this section is
inapplicable to any specified class or classes of issuers, the Commission shall require in lieu thereof
the submission of such reports of comparable character as it may deem applicable to such class or
classes of issuers.

*****
(i) Accuracy of financial reports
Each financial report that contains financial statements, and that is required to be prepared in
accordance with (or reconciled to) generally accepted accounting principles under this title and
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filed with the Commission shall reflect all material correcting adjustments that have been identified by a registered public accounting firm in accordance with generally accepted accounting
principles and the rules and regulations of the Commission.

(j) Off-balance sheet transactions
Not later than 180 days after July 30, 2002, the Commission shall issue final rules providing that each
annual and quarterly financial report required to be filed with the Commission shall disclose all material off-balance sheet transactions, arrangements, obligations (including contingent obligations), and
other relationships of the issuer with unconsolidated entities or other persons, that may have a material
current or future effect on financial condition, changes in financial condition, results of operations,
liquidity, capital expenditures, capital resources, or significant components of revenues or expenses.

*****
(l) Real time issuer disclosures
Each issuer reporting under subsection (a) of this section [15 U.S.C. § 78(a)] or section 78o(d)
of this title [15 U.S.C. § 78o(d)] shall disclose to the public on a rapid and current basis such
additional information concerning material changes in the financial condition or operations of
the issuer, in plain English, which may include trend and qualitative information and graphic
presentations, as the Commission determines, by rule, is necessary or useful for the protection of
investors and in the public interest.

*****
§ 78dd-1. Prohibited foreign trade practices by issuers
(a) Prohibition
It shall be unlawful for any issuer which has a class of securities registered pursuant to section 12
of this title [15 U.S.C. § 78l] or which is required to file reports under section 15(d) of this title [15
U.S.C. § 78o(d)], or for any officer, director, employee, or agent of such issuer or any stockholder
thereof acting on behalf of such issuer, to make use of the mails or any means or instrumentality of
interstate commerce corruptly in furtherance of an offer, payment, promise to pay, or authorization of the payment of any money, or offer, gift, promise to give, or authorization of the giving of
anything of value to—
(1) any foreign official for purposes of—
(A) (i) influencing any act or decision of such foreign official in his official capacity,
(ii)  inducing such foreign official to do or omit to do any act in violation of the
lawful duty of such official, or
(iii) securing any improper advantage; or
(B) inducing such foreign official to use his influence with a foreign government or
instrumentality thereof to affect or influence any act or decision of such government
or instrumentality,
in order to assist such issuer in obtaining or retaining business for or with, or directing
business to, any person;
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(2) any foreign political party or official thereof or any candidate for foreign political office
for purposes of—
(A) (i) influencing any act or decision of such party, official, or candidate in its or his
official capacity,
(ii) inducing such party, official, or candidate to do or omit to do an act in violation
of the lawful duty of such party, official, or candidate, or
(iii) securing any improper advantage; or
(B) inducing such party, official, or candidate to use its or his influence with a foreign
government or instrumentality thereof to affect or influence any act or decision of
such government or instrumentality,
in order to assist such issuer in obtaining or retaining business for or with, or directing
business to, any person; or
(3) any person, while knowing that all or a portion of such money or thing of value will be
offered, given, or promised, directly or indirectly, to any foreign official, to any foreign
political party or official thereof, or to any candidate for foreign political office, for
purposes of—
(A) (i) influencing any act or decision of such foreign official, political party, party
official, or candidate in his or its official capacity,
(ii) inducing such foreign official, political party, party official, or candidate to do
or omit to do any act in violation of the lawful duty of such foreign official,
political party, party official, or candidate, or
(iii) securing any improper advantage; or
(B) inducing such foreign official, political party, party official, or candidate to use his
or its influence with a foreign government or instrumentality thereof to affect or
influence any act or decision of such government or instrumentality,
in order to assist such issuer in obtaining or retaining business for or with, or directing
business to, any person.

(b) Exception for routine governmental action
Subsections (a) and (g) of this section shall not apply to any facilitating or expediting payment to a
foreign official, political party, or party official the purpose of which is to expedite or to secure the
performance of a routine governmental action by a foreign official, political party, or party official.

(c) Affirmative defenses
It shall be an affirmative defense to actions under subsection (a) or (g) of this section that—
(1) the payment, gift, offer, or promise of anything of value that was made, was lawful under
the written laws and regulations of the foreign official’s, political party’s, party official’s, or
candidate’s country; or
(2) the payment, gift, offer, or promise of anything of value that was made, was a reasonable
and bona fide expenditure, such as travel and lodging expenses, incurred by or on behalf
of a foreign official, party, party official, or candidate and was directly related to—
(A) the promotion, demonstration, or explanation of products or services; or
(B) the execution or performance of a contract with a foreign government or agency
thereof.
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(d) Guidelines by Attorney General
Not later than 6 months after the date of the enactment of the Foreign Corrupt Practices Act
Amendments of 1988 [enacted Aug. 23, 1988], the Attorney General, after consultation with the
Commission, the Secretary of Commerce, the United States Trade Representative, the Secretary
of State, and the Secretary of the Treasury, and after obtaining the views of all interested persons
through public notice and comment procedures, shall determine to what extent compliance
with this section would be enhanced and the business community would be assisted by further
clarification of the preceding provisions of this section and may, based on such determination and
to the extent necessary and appropriate, issue—
(1) guidelines describing specific types of conduct, associated with common types
of export sales arrangements and business contracts, which for purposes of the
Department of Justice’s present enforcement policy, the Attorney General determines
would be in conformance with the preceding provisions of this section; and
(2) general precautionary procedures which issuers may use on a voluntary basis to
conform their conduct to the Department of Justice’s present enforcement policy
regarding the preceding provisions of this section.
The Attorney General shall issue the guidelines and procedures referred to in the preceding
sentence in accordance with the provisions of subchapter II of chapter 5 of Title 5 [5 U.S.C. §§ 551
et seq.] and those guidelines and procedures shall be subject to the provisions of chapter 7 of that
title [5 U.S.C. §§ 701 et seq.].

(e) Opinions of Attorney General
(1) The Attorney General, after consultation with appropriate departments and agencies of
the United States and after obtaining the views of all interested persons through public
notice and comment procedures, shall establish a procedure to provide responses to specific
inquiries by issuers concerning conformance of their conduct with the Department of
Justice’s present enforcement policy regarding the preceding provisions of this section. The
Attorney General shall, within 30 days after receiving such a request, issue an opinion in
response to that request. The opinion shall state whether or not certain specified prospective
conduct would, for purposes of the Department of Justice’s present enforcement policy,
violate the preceding provisions of this section. Additional requests for opinions may
be filed with the Attorney General regarding other specified prospective conduct that is
beyond the scope of conduct specified in previous requests. In any action brought under
the applicable provisions of this section, there shall be a rebuttable presumption that
conduct, which is specified in a request by an issuer and for which the Attorney General
has issued an opinion that such conduct is in conformity with the Department of Justice’s
present enforcement policy, is in compliance with the preceding provisions of this section.
Such a presumption may be rebutted by a preponderance of the evidence. In considering
the presumption for purposes of this paragraph, a court shall weigh all relevant factors,
including but not limited to whether the information submitted to the Attorney General
was accurate and complete and whether it was within the scope of the conduct specified
in any request received by the Attorney General. The Attorney General shall establish the
procedure required by this paragraph in accordance with the provisions of subchapter II
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of chapter 5 of Title 5 [5 U.S.C. §§ 551 et seq.] and that procedure shall be subject to the
provisions of chapter 7 of that title [5 U.S.C. §§ 701 et seq.].
(2) Any document or other material which is provided to, received by, or prepared in
the Department of Justice or any other department or agency of the United States in
connection with a request by an issuer under the procedure established under paragraph
(1), shall be exempt from disclosure under section 552 of Title 5 [5 U.S.C. § 552] and
shall not, except with the consent of the issuer, be made publicly available, regardless of
whether the Attorney General responds to such a request or the issuer withdraws such
request before receiving a response.
(3) Any issuer who has made a request to the Attorney General under paragraph (1) may
withdraw such request prior to the time the Attorney General issues an opinion in
response to such request. Any request so withdrawn shall have no force or effect.
(4) The Attorney General shall, to the maximum extent practicable, provide timely guidance
concerning the Department of Justice’s present enforcement policy with respect to the
preceding provisions of this section to potential exporters and small businesses that are
unable to obtain specialized counsel on issues pertaining to such provisions. Such guidance
shall be limited to responses to requests under paragraph (1) concerning conformity
of specified prospective conduct with the Department of Justice’s present enforcement
policy regarding the preceding provisions of this section and general explanations of
compliance responsibilities and of potential liabilities under the preceding provisions of
this section.

(f ) Definitions
For purposes of this section:
(1) (A) The term “foreign official” means any officer or employee of a foreign government
or any department, agency, or instrumentality thereof, or of a public international
organization, or any person acting in an official capacity for or on behalf of any such
government or department, agency, or instrumentality, or for or on behalf of any
such public international organization.
(B) For purposes of subparagraph (A), the term “public international organization”
means—
(i) an organization that is designated by Executive Order pursuant to section 1 of
the International Organizations Immunities Act [22 U.S.C. § 288]; or
(ii) any other international organization that is designated by the President by
Executive order for the purposes of this section, effective as of the date of
publication of such order in the Federal Register.
(2) (A) A person’s state of mind is “knowing” with respect to conduct, a circumstance, or a
result if—
(i) such person is aware that such person is engaging in such conduct, that such
circumstance exists, or that such result is substantially certain to occur; or
(ii) such person has a firm belief that such circumstance exists or that such result is
substantially certain to occur.
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(B) When knowledge of the existence of a particular circumstance is required for an
offense, such knowledge is established if a person is aware of a high probability of
the existence of such circumstance, unless the person actually believes that such
circumstance does not exist.
(3) (A) The term “routine governmental action” means only an action which is ordinarily
and commonly performed by a foreign official in—
(i) obtaining permits, licenses, or other official documents to qualify a person to
do business in a foreign country;
(ii) processing governmental papers, such as visas and work orders;
(iii) providing police protection, mail pick-up and delivery, or scheduling inspections
associated with contract performance or inspections related to transit of goods
across country;
(iv) providing phone service, power and water supply, loading and unloading cargo,
or protecting perishable products or commodities from deterioration; or
(v) actions of a similar nature.
(B) The term “routine governmental action” does not include any decision by a
foreign official whether, or on what terms, to award new business to or to continue
business with a particular party, or any action taken by a foreign official involved in
the decision-making process to encourage a decision to award new business to or
continue business with a particular party.

(g) Alternative jurisdiction
(1) It shall also be unlawful for any issuer organized under the laws of the United States,
or a State, territory, possession, or commonwealth of the United States or a political
subdivision thereof and which has a class of securities registered pursuant to section
12 of this title [15 U.S.C. § 78l], or which is required to file reports under section 15(d)
of this title [15 U.S.C. § 78o(d)], or for any United States person that is an officer,
director, employee, or agent of such issuer or a stockholder thereof acting on behalf
of such issuer, to corruptly do any act outside the United States in furtherance of an
offer, payment, promise to pay, or authorization of the payment of any money, or offer,
gift, promise to give, or authorization of the giving of anything of value to any of the
persons or entities set forth in paragraphs (1), (2), and (3) of subsection (a) of this
section for the purposes set forth therein, irrespective of whether such issuer or such
officer, director, employee, agent, or stockholder makes use of the mails or any means
or instrumentality of interstate commerce in furtherance of such offer, gift, payment,
promise, or authorization.
(2) As used in this subsection, the term “United States person” means a national of the
United States (as defined in section 101 of the Immigration and Nationality Act [8 U.S.C.
§ 1101]) or any corporation, partnership, association, joint-stock company, business trust,
unincorporated organization, or sole proprietorship organized under the laws of the
United States or any State, territory, possession, or commonwealth of the United States,
or any political subdivision thereof.
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§ 78dd-2. Prohibited foreign trade practices by domestic concerns
(a) Prohibition.
It shall be unlawful for any domestic concern, other than an issuer which is subject to section 30A
of the Securities Exchange Act of 1934 [15 U.S.C. § 78dd-1], or for any officer, director, employee,
or agent of such domestic concern or any stockholder thereof acting on behalf of such domestic
concern, to make use of the mails or any means or instrumentality of interstate commerce
corruptly in furtherance of an offer, payment, promise to pay, or authorization of the payment of
any money, or offer, gift, promise to give, or authorization of the giving of anything of value to—
(1) any foreign official for purposes of—
(A) (i) influencing any act or decision of such foreign official in his official capacity,
(ii) inducing such foreign official to do or omit to do any act in violation of the
lawful duty of such official, or
(iii) securing any improper advantage; or
(B) inducing such foreign official to use his influence with a foreign government or
instrumentality thereof to affect or influence any act or decision of such government
or instrumentality,
in order to assist such domestic concern in obtaining or retaining business for or with, or
directing business to, any person;
(2) any foreign political party or official thereof or any candidate for foreign political office
for purposes of—
(A) (i) influencing any act or decision of such party, official, or candidate in its or his
official capacity,
(ii) inducing such party, official, or candidate to do or omit to do an act in violation
of the lawful duty of such party, official, or candidate, or
(iii) securing any improper advantage; or
(B) inducing such party, official, or candidate to use its or his influence with a foreign
government or instrumentality thereof to affect or influence any act or decision of
such government or instrumentality,
in order to assist such domestic concern in obtaining or retaining business for or with, or
directing business to, any person; or
(3) any person, while knowing that all or a portion of such money or thing of value will be offered,
given, or promised, directly or indirectly, to any foreign official, to any foreign political party
or official thereof, or to any candidate for foreign political office, for purposes of—
(A) (i)  influencing any act or decision of such foreign official, political party, party
official, or candidate in his or its official capacity,
(ii) inducing such foreign official, political party, party official, or candidate to do
or omit to do any act in violation of the lawful duty of such foreign official,
political party, party official, or candidate, or
(iii) securing any improper advantage; or
(B) inducing such foreign official, political party, party official, or candidate to use his
or its influence with a foreign government or instrumentality thereof to affect or
influence any act or decision of such government or instrumentality,
in order to assist such domestic concern in obtaining or retaining business for or with, or
directing business to, any person.
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(b) Exception for routine governmental action
Subsections (a) and (i) shall not apply to any facilitating or expediting payment to a foreign official, political party, or party official the purpose of which is to expedite or to secure the performance of a routine governmental action by a foreign official, political party, or party official.

(c) Affirmative defenses
It shall be an affirmative defense to actions under subsection (a) or (i) that—
(1) the payment, gift, offer, or promise of anything of value that was made, was lawful under
the written laws and regulations of the foreign official’s, political party’s, party official’s, or
candidate’s country; or
(2) the payment, gift, offer, or promise of anything of value that was made, was a reasonable
and bona fide expenditure, such as travel and lodging expenses, incurred by or on behalf
of a foreign official, party, party official, or candidate and was directly related to—
(A) the promotion, demonstration, or explanation of products or services; or
(B) the execution or performance of a contract with a foreign government or agency
thereof.

(d) Injunctive relief
(1) When it appears to the Attorney General that any domestic concern to which this
section applies, or officer, director, employee, agent, or stockholder thereof, is engaged,
or about to engage, in any act or practice constituting a violation of subsection (a) or
(i) of this section, the Attorney General may, in his discretion, bring a civil action in an
appropriate district court of the United States to enjoin such act or practice, and upon a
proper showing, a permanent injunction or a temporary restraining order shall be granted
without bond.
(2) For the purpose of any civil investigation which, in the opinion of the Attorney General,
is necessary and proper to enforce this section, the Attorney General or his designee are
empowered to administer oaths and affirmations, subpoena witnesses, take evidence, and
require the production of any books, papers, or other documents which the Attorney
General deems relevant or material to such investigation. The attendance of witnesses
and the production of documentary evidence may be required from any place in the
United States, or any territory, possession, or commonwealth of the United States, at any
designated place of hearing.
(3) In case of contumacy by, or refusal to obey a subpoena issued to, any person, the Attorney
General may invoke the aid of any court of the United States within the jurisdiction of
which such investigation or proceeding is carried on, or where such person resides or carries
on business, in requiring the attendance and testimony of witnesses and the production
of books, papers, or other documents. Any such court may issue an order requiring such
person to appear before the Attorney General or his designee, there to produce records,
if so ordered, or to give testimony touching the matter under investigation. Any failure to
obey such order of the court may be punished by such court as a contempt thereof. All
process in any such case may be served in the judicial district in which such person resides
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or may be found. The Attorney General may make such rules relating to civil investigations
as may be necessary or appropriate to implement the provisions of this subsection.

(e) Guidelines by the Attorney General
Not later than 6 months after the date of the enactment of the Foreign Corrupt Practices Act
Amendments of 1988 [enacted Aug. 23, 1988], the Attorney General, after consultation with
the Securities and Exchange Commission, the Secretary of Commerce, the United States Trade
Representative, the Secretary of State, and the Secretary of the Treasury, and after obtaining the
views of all interested persons through public notice and comment procedures, shall determine to
what extent compliance with this section would be enhanced and the business community would
be assisted by further clarification of the preceding provisions of this section and may, based on
such determination and to the extent necessary and appropriate, issue—
(1) guidelines describing specific types of conduct, associated with common types of export
sales arrangements and business contracts, which for purposes of the Department of
Justice’s present enforcement policy, the Attorney General determines would be in
conformance with the preceding provisions of this section; and
(2) general precautionary procedures which domestic concerns may use on a voluntary basis
to conform their conduct to the Department of Justice’s present enforcement policy
regarding the preceding provisions of this section.
The Attorney General shall issue the guidelines and procedures referred to in the preceding
sentence in accordance with the provisions of subchapter II of c hapter 5 of title 5, United States
Code [5 U.S.C. §§ 551 et seq.], and those guidelines and procedures shall be subject to the
provisions of chapter 7 of that title [5 U.S.C. §§ 701 et seq.].

(f ) Opinions of the Attorney General
(1) The Attorney General, after consultation with appropriate departments and agencies
of the United States and after obtaining the views of all interested persons through
public notice and comment procedures, shall establish a procedure to provide responses
to specific inquiries by domestic concerns concerning conformance of their conduct
with the Department of Justice’s present enforcement policy regarding the preceding
provisions of this section. The Attorney General shall, within 30 days after receiving such
a request, issue an opinion in response to that request. The opinion shall state whether
or not certain specified prospective conduct would, for purposes of the Department
of Justice’s present enforcement policy, violate the preceding provisions of this section.
Additional requests for opinions may be filed with the Attorney General regarding other
specified prospective conduct that is beyond the scope of conduct specified in previous
requests. In any action brought under the applicable provisions of this section, there shall
be a rebuttable presumption that conduct, which is specified in a request by a domestic
concern and for which the Attorney General has issued an opinion that such conduct is in
conformity with the Department of Justice’s present enforcement policy, is in compliance
with the preceding provisions of this section. Such a presumption may be rebutted by
a preponderance of the evidence. In considering the presumption for purposes of this

United States—Appendix VIII: Part A    437
paragraph, a court shall weigh all relevant factors, including but not limited to whether
the information submitted to the Attorney General was accurate and complete and
whether it was within the scope of the conduct specified in any request received by the
Attorney General. The Attorney General shall establish the procedure required by this
paragraph in accordance with the provisions of subchapter II of c hapter 5 of title 5 [5
U.S.C. §§ 551 et seq.], and that procedure shall be subject to the provisions of chapter 7 of
that title [5 U.S.C. §§ 701 et seq.].
(2) Any document or other material which is provided to, received by, or prepared in
the Department of Justice or any other department or agency of the United States in
connection with a request by a domestic concern under the procedure established under
paragraph (1), shall be exempt from disclosure under section 552 of title 5 [5 U.S.C. § 552],
and shall not, except with the consent of the domestic concern, be made publicly available,
regardless of whether the Attorney General responds to such a request or the domestic
concern withdraws such request before receiving a response.
(3) Any domestic concern who has made a request to the Attorney General under paragraph
(1) may withdraw such request prior to the time the Attorney General issues an opinion
in response to such request. Any request so withdrawn shall have no force or effect.
(4) The Attorney General shall, to the maximum extent practicable, provide timely guidance
concerning the Department of Justice’s present enforcement policy with respect to the
preceding provisions of this section to potential exporters and small businesses that are
unable to obtain specialized counsel on issues pertaining to such provisions. Such guidance
shall be limited to responses to requests under paragraph (1) concerning conformity
of specified prospective conduct with the Department of Justice’s present enforcement
policy regarding the preceding provisions of this section and general explanations of
compliance responsibilities and of potential liabilities under the preceding provisions of
this section.

(g) Penalties
(1) (A) Penalties. Any domestic concern that is not a natural person and that violates
subsection (a) or (i) of this section shall be fined not more than $2,000,000.
(B) Any domestic concern that is not a natural person and that violates subsection (a) or
(i) of this section shall be subject to a civil penalty of not more than $10,000 imposed
in an action brought by the Attorney General.
(2) (A) Any natural person that is an officer, director, employee, or agent of a domestic
concern, or stockholder acting on behalf of such domestic concern, who willfully
violates subsection (a) or (i) of this section shall be fined not more than $100,000 or
imprisoned not more than 5 years, or both.
(B) Any natural person that is an officer, director, employee, or agent of a domestic
concern, or stockholder acting on behalf of such domestic concern, who violates
subsection (a) or (i) of this section shall be subject to a civil penalty of not more than
$10,000 imposed in an action brought by the Attorney General.
(3) Whenever a fine is imposed under paragraph (2) upon any officer, director, employee,
agent, or stockholder of a domestic concern, such fine may not be paid, directly or
indirectly, by such domestic concern.
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(h) Definitions.
For purposes of this section:
(1) The term “domestic concern” means—
(A) any individual who is a citizen, national, or resident of the United States; and
(B) any corporation, partnership, association, joint-stock company, business trust,
unincorporated organization, or sole proprietorship which has its principal place
of business in the United States, or which is organized under the laws of a State of
the United States or a territory, possession, or commonwealth of the United States.
(2) (A) The term “foreign official” means any officer or employee of a foreign government
or any department, agency, or instrumentality thereof, or of a public international
organization, or any person acting in an official capacity for or on behalf of any
such government or department, agency, or instrumentality, or for or on behalf of
any such public international organization.
(B) For purposes of subparagraph (A), the term “public international organization”
means—
(i) an organization that is designated by Executive order pursuant to section 1 of
the International Organizations Immunities Act [22 U.S.C. § 288]; or
(ii) any other international organization that is designated by the President by
Executive order for the purposes of this section, effective as of the date of
publication of such order in the Federal Register.
(3) (A) A person’s state of mind is “knowing” with respect to conduct, a circumstance, or
a result if—
(i) such person is aware that such person is engaging in such conduct, that such
circumstance exists, or that such result is substantially certain to occur; or
(ii) such person has a firm belief that such circumstance exists or that such result
is substantially certain to occur.
(B) When knowledge of the existence of a particular circumstance is required for an
offense, such knowledge is established if a person is aware of a high probability of
the existence of such circumstance, unless the person actually believes that such
circumstance does not exist.
(4) (A) The term “routine governmental action” means only an action which is ordinarily
and commonly performed by a foreign official in—
(i) obtaining permits, licenses, or other official documents to qualify a person
to do business in a foreign country;
(ii) processing governmental papers, such as visas and work orders;
(iii) providing police protection, mail pick-up and delivery, or scheduling
inspections associated with contract performance or inspections related to
transit of goods across country;
(iv) providing phone service, power and water supply, loading and unloading
cargo, or protecting perishable products or commodities from
deterioration; or
(v) actions of a similar nature.
(B) The term “routine governmental action” does not include any decision by a
foreign official whether, or on what terms, to award new business to or to continue
business with a particular party, or any action taken by a foreign official involved
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in the decision-making process to encourage a decision to award new business to
or continue business with a particular party.
(5) The term “interstate commerce” means trade, commerce, transportation, or
communication among the several States, or between any foreign country and any State
or between any State and any place or ship outside thereof, and such term includes the
intrastate use of—
(A) a telephone or other interstate means of communication, or
(B) any other interstate instrumentality.

(i) Alternative jurisdiction.
(1) It shall also be unlawful for any United States person to corruptly do any act outside the
United States in furtherance of an offer, payment, promise to pay, or authorization of
the payment of any money, or offer, gift, promise to give, or authorization of the giving
of anything of value to any of the persons or entities set forth in paragraphs (1), (2), and
(3) of subsection (a), for the purposes set forth therein, irrespective of whether such
United States person makes use of the mails or any means or instrumentality of interstate
commerce in furtherance of such offer, gift, payment, promise, or authorization.
(2) As used in this subsection, the term “United States person” means a national of the
United States (as defined in section 101 of the Immigration and Nationality Act [8 U.S.C.
§ 1101]) or any corporation, partnership, association, joint-stock company, business trust,
unincorporated organization, or sole proprietorship organized under the laws of the
United States or any State, territory, possession, or commonwealth of the United States,
or any political subdivision thereof.

§ 78dd-3. Prohibited foreign trade practices by persons
other than issuers or domestic concerns
(a) Prohibitions
It shall be unlawful for any person other than an issuer that is subject to section 30A of the Securities
Exchange Act of 1934 [15 U.S.C. § 78dd-1] or a domestic concern (as defined in section 78dd-2 of
this Act [15 U.S.C. § 78dd-1]), or for any officer, director, employee, or agent of such person or any
stockholder thereof acting on behalf of such person, while in the territory of the United States,
corruptly to make use of the mails or any means or instrumentality of interstate commerce or to do
any other act in furtherance of an offer, payment, promise to pay, or authorization of the payment
of any money, or offer, gift, promise to give, or authorization of the giving of anything of value to—
(1) any foreign official for purposes of—
(A) (i) influencing any act or decision of such foreign official in his official capacity,
(ii) inducing such foreign official to do or omit to do any act in violation of the
lawful duty of such official, or
(iii) securing any improper advantage; or
(B) inducing such foreign official to use his influence with a foreign government
or instrumentality thereof to affect or influence any act or decision of such
government or instrumentality,
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in order to assist such person in obtaining or retaining business for or with, or directing
business to, any person;
(2) any foreign political party or official thereof or any candidate for foreign political
office for purposes of—
(A) (i) influencing any act or decision of such party, official, or candidate in its or his
official capacity,
(ii) inducing such party, official, or candidate to do or omit to do an act in
violation of the lawful duty of such party, official, or candidate, or
(iii) securing any improper advantage; or
(B) inducing such party, official, or candidate to use its or his influence with a foreign
government or instrumentality thereof to affect or influence any act or decision
of such government or instrumentality,
in order to assist such person in obtaining or retaining business for or with, or directing
business to, any person; or
(3) any person, while knowing that all or a portion of such money or thing of value will be
offered, given, or promised, directly or indirectly, to any foreign official, to any foreign
political party or official thereof, or to any candidate for foreign political office, for
purposes of—
(A) (i) influencing any act or decision of such foreign official, political party, party
official, or candidate in his or its official capacity,
(ii) inducing such foreign official, political party, party official, or candidate
to do or omit to do any act in violation of the lawful duty of such foreign
official, political party, party official, or candidate, or
(iii) securing any improper advantage; or
(B) inducing such foreign official, political party, party official, or candidate to use
his or its influence with a foreign government or instrumentality thereof to affect
or influence any act or decision of such government or instrumentality,
in order to assist such person in obtaining or retaining business for or with, or directing
business to, any person.

(b) Exception for routine governmental action
Subsection (a) of this section shall not apply to any facilitating or expediting payment to a foreign
official, political party, or party official the purpose of which is to expedite or to secure the
performance of a routine governmental action by a foreign official, political party, or party official.

(c) Affirmative defenses
It shall be an affirmative defense to actions under subsection (a) of this section that—
(1) the payment, gift, offer, or promise of anything of value that was made, was lawful
under the written laws and regulations of the foreign official’s, political party’s, party
official’s, or candidate’s country; or
(2) the payment, gift, offer, or promise of anything of value that was made, was a reasonable
and bona fide expenditure, such as travel and lodging expenses, incurred by or on behalf
of a foreign official, party, party official, or candidate and was directly related to—
(A) the promotion, demonstration, or explanation of products or services; or
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(B) the execution or performance of a contract with a foreign government or agency
thereof.

(d) Injunctive relief
(1) When it appears to the Attorney General that any person to which this section applies, or
officer, director, employee, agent, or stockholder thereof, is engaged, or about to engage,
in any act or practice constituting a violation of subsection (a) of this section, the Attorney
General may, in his discretion, bring a civil action in an appropriate district court of the
United States to enjoin such act or practice, and upon a proper showing, a permanent
injunction or a temporary restraining order shall be granted without bond.
(2) For the purpose of any civil investigation which, in the opinion of the Attorney General,
is necessary and proper to enforce this section, the Attorney General or his designee are
empowered to administer oaths and affirmations, subpoena witnesses, take evidence, and
require the production of any books, papers, or other documents which the Attorney
General deems relevant or material to such investigation. The attendance of witnesses
and the production of documentary evidence may be required from any place in the
United States, or any territory, possession, or commonwealth of the United States, at any
designated place of hearing.
(3) In case of contumacy by, or refusal to obey a subpoena issued to, any person, the
Attorney General may invoke the aid of any court of the United States within the
jurisdiction of which such investigation or proceeding is carried on, or where such
person resides or carries on business, in requiring the attendance and testimony of
witnesses and the production of books, papers, or other documents. Any such court
may issue an order requiring such person to appear before the Attorney General or
his designee, there to produce records, if so ordered, or to give testimony touching
the matter under investigation. Any failure to obey such order of the court may be
punished by such court as a contempt thereof.
(4) All process in any such case may be served in the judicial district in which such person
resides or may be found. The Attorney General may make such rules relating to civil
investigations as may be necessary or appropriate to implement the provisions of this
subsection.

(e) Penalties
(1) (A) Any juridical person that violates subsection (a) of this section shall be fined not
more than $2,000,000.
(B) Any juridical person that violates subsection (a) of this section shall be subject to a
civil penalty of not more than $10,000 imposed in an action brought by the Attorney
General.
(2) (A) Any natural person who willfully violates subsection (a) of this section shall be fined
not more than $100,000 or imprisoned not more than 5 years, or both.
(B) Any natural person who violates subsection (a) of this section shall be subject to a
civil penalty of not more than $10,000 imposed in an action brought by the Attorney
General.
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(3) Whenever a fine is imposed under paragraph (2) upon any officer, director, employee, agent,
or stockholder of a person, such fine may not be paid, directly or indirectly, by such person.

(f ) Definitions
For purposes of this section:
(1) The term “person”, when referring to an offender, means any natural person other
than a national of the United States (as defined in section 101 of the Immigration
and Nationality Act [8 U.S.C. § 1101]) or any corporation, partnership, association,
joint-stock company, business trust, unincorporated organization, or sole proprietorship
organized under the law of a foreign nation or a political subdivision thereof.
(2) (A) The term “foreign official” means any officer or employee of a foreign government
or any department, agency, or instrumentality thereof, or of a public international
organization, or any person acting in an official capacity for or on behalf of any
such government or department, agency, or instrumentality, or for or on behalf of
any such public international organization.
(B) For purposes of subparagraph (A), the term “public international
organization” means—
(i) an organization that is designated by Executive order pursuant to section 1 of
the International Organizations Immunities Act [22 U.S.C. § 288]; or
(ii) any other international organization that is designated by the President by
Executive order for the purposes of this section, effective as of the date of
publication of such order in the Federal Register.
(3) (A) A person’s state of mind is “knowing” with respect to conduct, a circumstance, or
a result if—
(i) such person is aware that such person is engaging in such conduct, that such
circumstance exists, or that such result is substantially certain to occur; or
(ii) such person has a firm belief that such circumstance exists or that such result
is substantially certain to occur.
(B) When knowledge of the existence of a particular circumstance is required for an
offense, such knowledge is established if a person is aware of a high probability of
the existence of such circumstance, unless the person actually believes that such
circumstance does not exist.
(4) (A) The term “routine governmental action” means only an action which is ordinarily
and commonly performed by a foreign official in—
(i) obtaining permits, licenses, or other official documents to qualify a person
to do business in a foreign country;
(ii) processing governmental papers, such as visas and work orders;
(iii) providing police protection, mail pick-up and delivery, or scheduling
inspections associated with contract performance or inspections related to
transit of goods across country;
(iv) providing phone service, power and water supply, loading and unloading
cargo, or protecting perishable products or commodities from
deterioration; or
(v) actions of a similar nature.
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(B) The term “routine governmental action” does not include any decision by a
foreign official whether, or on what terms, to award new business to or to continue
business with a particular party, or any action taken by a foreign official involved
in the decision-making process to encourage a decision to award new business to
or continue business with a particular party.
(5) The term “interstate commerce” means trade, commerce, transportation, or
communication among the several States, or between any foreign country and any State
or between any State and any place or ship outside thereof, and such term includes the
intrastate use of—
(A) a telephone or other interstate means of communication, or
(B) any other interstate instrumentality.

*****

§ 78ff. Penalties
(a) Willful violations; false and misleading statements
Any person who willfully violates any provision of this title [5 U.S.C. §§ 78a et seq.] (other than
section 30A [15 U.S.C. § 78dd-1]), or any rule or regulation thereunder the violation of which is
made unlawful or the observance of which is required under the terms of this title [5 U.S.C. §§ 78a
et seq.], or any person who willfully and knowingly makes, or causes to be made, any statement in
any application, report, or document required to be filed under this title [5 U.S.C. §§ 78a et seq.]
or any rule or regulation thereunder or any undertaking contained in a registration statement as
provided in subsection (d) of section 15 of this title [15 U.S.C. § 78o(d)], or by any self-regulatory
organization in connection with an application for membership or participation therein or to
become associated with a member thereof, which statement was false or misleading with respect
to any material fact, shall upon conviction be fined not more than $5,000,000, or imprisoned
not more than 20 years, or both, except that when such person is a person other than a natural
person, a fine not exceeding $25,000,000 may be imposed; but no person shall be subject to
imprisonment under this section for the violation of any rule or regulation if he proves that he
had no knowledge of such rule or regulation.

*****
(c) Violations by issuers, officers, directors, stockholders, employees, or
agents of issuers
(1) (A) Any issuer that violates subsection (a) or (g) of section 30A [15 U.S.C. § 78dd-1] shall
be fined not more than $2,000,000.
(B) Any issuer that violates subsection (a) or (g) of section 30A [15 U.S.C. § 78dd-1] shall
be subject to a civil penalty of not more than $10,000 imposed in an action brought
by the Commission.
(2) (A) Any officer, director, employee, or agent of an issuer, or stockholder acting on behalf
of such issuer, who willfully violates subsection (a) or (g) of section 30A of this title
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[15 U.S.C. § 78dd-1] shall be fined not more than $100,000, or imprisoned not more
than 5 years, or both.
(B) Any officer, director, employee, or agent of an issuer, or stockholder acting on behalf
of such issuer, who violates subsection (a) or (g) of section 30A of this title [15 U.S.C.
§ 78dd-1] shall be subject to a civil penalty of not more than $10,000 imposed in an
action brought by the Commission.
(3) Whenever a fine is imposed under paragraph (2) upon any officer, director, employee,
agent, or stockholder of an issuer, such fine may not be paid, directly or indirectly, by such
issuer.

*****
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Record-Keeping Regulations*
§ 240.13b2-1 Falsification of accounting records.
No person shall directly or indirectly, falsify or cause to by falsified, any book, record or account
subject to section 13(b)(2)(A) of the Securities Exchange Act [15 U.S.C. § 78m(b)(2)(A)].

§ 240.13b2-2 Representations and conduct in connection with
the preparation of required reports and documents.
(a) No director or officer of an issuer shall, directly or indirectly,
(1) Make or cause to be made a materially false or misleading statement to an accountant
in connection with; or
(2) Omit to state, or cause another person to omit to state, any material fact necessary
in order to make statements made, in light of the circumstances under which such
statements were made, not misleading, to an accountant in connection with:
(i) Any audit, review or examination of the financial statements of the issuer
required to be made pursuant to this subpart; or
(ii) The preparation or filing of any document or report required to be filed with the
Commission pursuant to this subpart or otherwise.
(b) (1) No officer or director of an issuer, or any other person acting under the direction
thereof, shall directly or indirectly take any action to coerce, manipulate, mislead,
or fraudulently influence any independent public or certified public accountant
engaged in the performance of an audit or review of the financial statements of that
issuer that are required to be filed with the Commission pursuant to this subpart or

* 17 C.F.R. §§ 240.13b2-1, 240.13b2-2 (2014).
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otherwise if that person knew or should have known that such action, if successful,
could result in rendering the issuer’s financial statements materially misleading.
(2) For purposes of paragraphs (b)(1) and (c)(2) of this section, actions that, “if
successful, could result in rendering the issuer’s financial statements materially
misleading” include, but are not limited to, actions taken at any time with respect to
the professional engagement period to coerce, manipulate, mislead, or fraudulently
influence an auditor:
(i) To issue or reissue a report on an issuer’s financial statements that is not
warranted in the circumstances (due to material violations of generally
accepted accounting principles, generally accepted auditing standards, or other
professional or regulatory standards);
(ii) Not to perform audit, review or other procedures required by generally accepted
auditing standards or other professional standards;
(iii) Not to withdraw an issued report; or
(iv) Not to communicate matters to an issuer’s audit committee.
*****
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Reporting on Internal Controls*
15 U.S.C. § 7213. Auditing, quality control, and independence
standards and rules
(a) Auditing, quality control, and ethics standards
(1) In general
The Board shall, by rule, establish, including, to the extent it determines appropriate, through
adoption of standards proposed by 1 or more professional groups of accountants designated
pursuant to paragraph (3)(A) or advisory groups convened pursuant to paragraph (4), and amend
or otherwise modify or alter, such auditing and related attestation standards, such quality control
standards, and such ethics standards to be used by registered public accounting firms in the
preparation and issuance of audit reports, as required by this Act or the rules of the Commission,
or as may be necessary or appropriate in the public interest or for the protection of investors.

(2) Rule requirements
In carrying out paragraph (1), the Board—
(A) shall include in the auditing standards that it adopts, requirements that each registered
public accounting firm shall—

*****
(iii) in each audit report for an issuer describe the scope of the auditor’s testing of
the internal control structure and procedures of the issuer, required by section

* 15 U.S.C. §§ 7213, 7262 (2014); 17 C.F.R. §§ 210.1-2, 240.12b-2, 240.13a-15, 240.15d-15 (2014).
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404(b) of this title [15 U.S.C. § 7262(b)], and present (in such report or in a
separate report)—
(I) the findings of the auditor from such testing;
(II) an evaluation of whether such internal control structure and procedures—
(aa) include maintenance of records that in reasonable detail accurately
and fairly reflect the transactions and dispositions of the assets of the
issuer;
(bb) provide reasonable assurance that transactions are recorded as
necessary to permit preparation of financial statements in accordance
with generally accepted accounting principles, and that receipts and
expenditures of the issuer are being made only in accordance with
authorizations of management and directors of the issuer; and
(III) a description, at a minimum, of material weaknesses in such internal
controls, and of any material noncompliance found on the basis of such
testing.

*****
15 U.S.C. § 7262. Management assessment of internal controls
(a) Rules required
The Commission shall prescribe rules requiring each annual report required by section 13(a)
or 15(d) of this title [15 U.S.C. § 78m(a) or 78o(d)] to contain an internal control report,
which shall—
(1) state the responsibility of management for establishing and maintaining an adequate
internal control structure and procedures for financial reporting; and
(2) contain an assessment, as of the end of the most recent fiscal year of the issuer, of the
effectiveness of the internal control structure and procedures of the issuer for financial
reporting.

(b) Internal control evaluation and reporting
With respect to the internal control assessment required by subsection (a), each registered public
accounting firm that prepares or issues the audit report for the issuer, other than an issuer that
is an emerging growth company (as defined in section 3 of the Securities Exchange Act of 1934
[15 U.S.C. § 78c]), shall attest to, and report on, the assessment made by the management of the
issuer. An attestation made under this subsection shall be made in accordance with standards for
attestation engagements issued or adopted by the Board. Any such attestation shall not be the
subject of a separate engagement.

*****

United States—Appendix VIII: Part C    449

17 C.F.R. § 210.1-02. Definitions of terms used in Regulation S-X
(17 CFR part 210).
Unless the context otherwise requires, terms defined in the general rules and regulations or in the
instructions to the applicable form, when used in Regulation S-X (this part 210), shall have the
respective meanings given in such instructions or rules. In addition, the following terms shall have
the meanings indicated in this section unless the context otherwise requires.
(a) (1) Accountant’s report. The [“]term accountant’s report[,”] when used in regard to
financial statements, means a document in which an independent public or certified
public accountant indicates the scope of the audit (or examination) which he has
made and sets forth his opinion regarding the financial statements taken as a whole,
or an assertion to the effect that an overall opinion cannot be expressed. When an
overall opinion cannot be expressed, the reasons therefor shall be stated.
(2) Attestation report on internal control over financial reporting. The term [“]
attestation report on internal control over financial reporting[”] means a report in
which a registered public accounting firm expresses an opinion, either unqualified
or adverse, as to whether the registrant maintained, in all material respects, effective
internal control over financial reporting (as defined in § 240.13a-15(f ) or 240.15d-15(f )
of this chapter), except in the rare circumstance of a scope limitation that cannot be
overcome by the registrant or the registered public accounting firm which would
result in the accounting firm disclaiming an opinion.
(3) Attestation report on assessment of compliance with servicing criteria for
asset-backed securities. The term [“]attestation report on assessment of compliance
with servicing criteria for asset-backed securities[”] means a report in which a
registered public accounting firm, as required by § 240.13a-18(c) or 240.15d-18(c)
of this chapter, expresses an opinion, or states that an opinion cannot be expressed,
concerning an asserting party’s assessment of compliance with servicing criteria,
as required by § 240.13a-18(b) or 240.15d-18(b) of this chapter, in accordance with
standards on attestation engagements. When an overall opinion cannot be expressed,
the registered public accounting firm must state why it is unable to express such an
opinion.
(4) Definitions of terms related to internal control over financial reporting. Material
weakness means a deficiency, or a combination of deficiencies, in internal control over
financial reporting (as defined in § 240.13a-15(f ) or 240.15d-15(f ) of this chapter) such
that there is a reasonable possibility that a material misstatement of the registrant’s
annual or interim financial statements will not be prevented or detected on a timely
basis. Significant deficiency means a deficiency, or a combination of deficiencies, in
internal control over financial reporting that is less severe than a material weakness,
yet important enough to merit attention by those responsible for oversight of the
registrant’s financial reporting.
*****
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17 C.F.R. § 240.12b-2. Definitions.
Unless the context otherwise requires, the following terms, when used in the rules contained
in this regulation or in Regulation 13A or 15D or in the forms for statements and reports filed
pursuant to sections 12, 13 or 15(d) of the act, shall have the respective meanings indicated in
this rule:
*****
Material. The term “material,” when used to qualify a requirement for the furnishing of
information as to any subject, limits the information required to those matters to which there
is a substantial likelihood that a reasonable investor would attach importance in determining
whether to buy or sell the securities registered.
Material weakness. The term [“]material weakness[”] is a deficiency, or a combination of
deficiencies, in internal control over financial reporting such that there is a reasonable possibility
that a material misstatement of the registrant’s annual or interim financial statements will not be
prevented or detected on a timely basis.
*****
Significant deficiency. The term [“]significant deficiency[”] is a deficiency, or a combination of
deficiencies, in internal control over financial reporting that is less severe than a material weakness,
yet important enough to merit attention by those responsible for oversight of the registrant’s
financial reporting.
*****

17 C.F.R. § 240.13a-15. Controls and procedures.
(a) Every issuer that has a class of securities registered pursuant to section 12 of the Act [15
U.S.C. § 781], other than an Asset-Backed Issuer (as defined in § 229.1101 of this chapter),
a small business investment company registered on Form N-5 (§§ 239.24 and 274.5 of this
chapter), or a unit investment trust as defined in section 4(2) of the Investment Company
Act of 1940 [15 U.S.C. § 80a-4(2)], must maintain disclosure controls and procedures
(as defined in paragraph (e) of this section) and, if the issuer either had been required to
file an annual report pursuant to section 13(a) or 15(d) of the Act [15 U.S.C. § 78m(a) or
78o(d)] for the prior fiscal year or had filed an annual report with the Commission for the
prior fiscal year, internal control over financial reporting (as defined in paragraph (f ) of
this section).
(b) Each such issuer’s management must evaluate, with the participation of the issuer’s
principal executive and principal financial officers, or persons performing similar
functions, the effectiveness of the issuer’s disclosure controls and procedures, as of the end
of each fiscal quarter, except that management must perform this evaluation:
(1) In the case of a foreign private issuer [as defined in § 240.3b-4] as of the end of each
fiscal year; and
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(c)

(d)

(e)

(f )

(2) In the case of an investment company registered under section 8 of the Investment
Company Act of 1940 [15 U.S.C. § 80a-8], within the 90-day period prior to the
filing date of each report requiring certification under § 270.30a-2 of this chapter.
The management of each such issuer, that either had been required to file an annual
report pursuant to section 13(a) or 15(d) of the Act [15 U.S.C. § 78m(a) or 78o(d)] for
the prior fiscal year or previously had filed an annual report with the Commission for
the prior fiscal year, other than an investment company registered under section 8 of the
Investment Company Act of 1940, must evaluate, with the participation of the issuer’s
principal executive and principal financial officers, or persons performing similar
functions, the effectiveness, as of the end of each fiscal year, of the issuer’s internal
control over financial reporting. The framework on which management’s evaluation
of the issuer’s internal control over financial reporting is based must be a suitable,
recognized control framework that is established by a body or group that has followed
due-process procedures, including the broad distribution of the framework for public
comment. Although there are many different ways to conduct an evaluation of the
effectiveness of internal control over financial reporting to meet the requirements of
this paragraph, an evaluation that is conducted in accordance with the interpretive
guidance issued by the Commission in Release No. 34-55929 will satisfy the evaluation
required by this paragraph.
The management of each such issuer that either had been required to file an annual report
pursuant to section 13(a) or 15(d) of the Act [15 U.S.C. § 78m(a) or 78o(d)] for the prior
fiscal year or had filed an annual report with the Commission for the prior fiscal year, other
than an investment company registered under section 8 of the Investment Company Act
of 1940 [15 U.S.C. § 80a-8], must evaluate, with the participation of the issuer’s principal
executive and principal financial officers, or persons performing similar functions, any
change in the issuer’s internal control over financial reporting, that occurred during each
of the issuer’s fiscal quarters, or fiscal year in the case of a foreign private issuer, that has
materially affected, or is reasonably likely to materially affect, the issuer’s internal control
over financial reporting.
For purposes of this section, the term [“]disclosure controls and procedures[”] means
controls and other procedures of an issuer that are designed to ensure that information
required to be disclosed by the issuer in the reports that it files or submits under the Act
[15 U.S.C. §§ 78a et seq.] is recorded, processed, summarized and reported, within the
time periods specified in the Commission’s rules and forms. Disclosure controls and
procedures include, without limitation, controls and procedures designed to ensure
that information required to be disclosed by an issuer in the reports that it files or
submits under the Act is accumulated and communicated to the issuer’s management,
including its principal executive and principal financial officers, or persons performing
similar functions, as appropriate to allow timely decisions regarding required
disclosure.
The term [“]internal control over financial reporting[”] is defined as a process designed by,
or under the supervision of, the issuer’s principal executive and principal financial officers,
or persons performing similar functions, and effected by the issuer’s board of directors,
management and other personnel, to provide reasonable assurance regarding the reliability
of financial reporting and the preparation of financial statements for external purposes in
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accordance with generally accepted accounting principles and includes those policies and
procedures that:
(1) Pertain to the maintenance of records that in reasonable detail accurately and fairly
reflect the transactions and dispositions of the assets of the issuer;
(2) Provide reasonable assurance that transactions are recorded as necessary to permit
preparation of financial statements in accordance with generally accepted accounting
principles, and that receipts and expenditures of the issuer are being made only in
accordance with authorizations of management and directors of the issuer; and
(3) Provide reasonable assurance regarding prevention or timely detection of
unauthorized acquisition, use or disposition of the issuer’s assets that could have a
material effect on the financial statements.
*****

17 C.F.R. § 240.15d-15. Controls and procedures.
(a) Every issuer that files reports under section 15(d) of the Act [15 U.S.C. § 78o(d)], other
than an Asset Backed Issuer (as defined in § 229.1101 of this chapter), a small business
investment company registered on Form N-5 (§§ 239.24 and 274.5 of this chapter), or a
unit investment trust as defined in section 4(2) of the Investment Company Act of 1940
[15 U.S.C. § 80a-4(2)], must maintain disclosure controls and procedures (as defined in
paragraph (e) of this section) and, if the issuer either had been required to file an annual
report pursuant to section 13(a) or 15(d) of the Act [15 U.S.C. § 78m(a) or 78o(d)] for the
prior fiscal year or had filed an annual report with the Commission for the prior fiscal
year, internal control over financial reporting (as defined in paragraph (f ) of this section).
(b) Each such issuer’s management must evaluate, with the participation of the issuer’s
principal executive and principal financial officers, or persons performing similar
functions, the effectiveness of the issuer’s disclosure controls and procedures, as of the end
of each fiscal quarter, except that management must perform this evaluation:
(1) In the case of a foreign private issuer [as defined in § 240.3b-4] as of the end of each
fiscal year; and
(2) In the case of an investment company registered under section 8 of the Investment
Company Act of 1940 [15 U.S.C. § 80a-8], within the 90-day period prior to the
filing date of each report requiring certification under § 270.30a-2 of this chapter.
(c) The management of each such issuer, that either had been required to file an annual report
pursuant to section 13(a) or 15(d) of the Act [15 U.S.C. § 78m(a) or 78o(d)] for the prior
fiscal year or previously had filed an annual report with the Commission for the prior
fiscal year, other than an investment company registered under section 8 of the Investment
Company Act of 1940, must evaluate, with the participation of the issuer’s principal
executive and principal financial officers, or persons performing similar functions, the
effectiveness, as of the end of each fiscal year, of the issuer’s internal control over financial
reporting. The framework on which management’s evaluation of the issuer’s internal
control over financial reporting is based must be a suitable, recognized control framework
that is established by a body or group that has followed due-process procedures, including
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the broad distribution of the framework for public comment. Although there are many
different ways to conduct an evaluation of the effectiveness of internal control over
financial reporting to meet the requirements of this paragraph, an evaluation that is
conducted in accordance with the interpretive guidance issued by the Commission in
Release No. 34-55929 will satisfy the evaluation required by this paragraph.
(d) The management of each such issuer that previously either had been required to file an
annual report pursuant to section 13(a) or 15(d) of the Act [15 U.S.C. § 78m(a) or 78o(d)]
for the prior fiscal year or previously had filed an annual report with the Commission
for the prior fiscal year, other than an investment company registered under section 8
of the Investment Company Act of 1940 [15 U.S.C. § 80a-8], must evaluate, with the
participation of the issuer’s principal executive and principal financial officers, or persons
performing similar functions, any change in the issuer’s internal control over financial
reporting, that occurred during each of the issuer’s fiscal quarters, or fiscal year in the case
of a foreign private issuer, that has materially affected, or is reasonably likely to materially
affect, the issuer’s internal control over financial reporting.
(e) For purposes of this section, the term [“]disclosure controls and procedures[”] means
controls and other procedures of an issuer that are designed to ensure that information
required to be disclosed by the issuer in the reports that it files or submits under the Act
[15 U.S.C. §§ 78a et seq.] is recorded, processed, summarized and reported, within the
time periods specified in the Commission’s rules and forms. Disclosure controls and
procedures include, without limitation, controls and procedures designed to ensure that
information required to be disclosed by an issuer in the reports that it files or submits
under the Act is accumulated and communicated to the issuer’s management, including
its principal executive and principal financial officers, or persons performing similar
functions, as appropriate to allow timely decisions regarding required disclosure.
(f ) The term [“]internal control over financial reporting[”] is defined as a process designed by,
or under the supervision of, the issuer’s principal executive and principal financial officers,
or persons performing similar functions, and effected by the issuer’s board of directors,
management and other personnel, to provide reasonable assurance regarding the reliability
of financial reporting and the preparation of financial statements for external purposes in
accordance with generally accepted accounting principles and includes those policies and
procedures that:
(1) Pertain to the maintenance of records that in reasonable detail accurately and fairly
reflect the transactions and dispositions of the assets of the issuer;
(2) Provide reasonable assurance that transactions are recorded as necessary to permit
preparation of financial statements in accordance with generally accepted accounting
principles, and that receipts and expenditures of the issuer are being made only in
accordance with authorizations of management and directors of the issuer; and
(3) Provide reasonable assurance regarding prevention or timely detection of
unauthorized acquisition, use or disposition of the issuer’s assets that could have a
material effect on the financial statements.
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Foreign Corrupt Practices Act Opinion Procedure*
§ 80.1 Purpose.
These procedures enable issuers and domestic concerns to obtain an opinion of the Attorney
General as to whether certain specified, prospective—not hypothetical—conduct conforms with
the Department’s present enforcement policy regarding the antibribery provisions of the Foreign
Corrupt Practices Act of 1977, as amended, 15 U.S.C. 78dd-1 and 78dd-2. An opinion issued
pursuant to these procedures is a Foreign Corrupt Practices Act opinion (hereinafter FCPA
Opinion).

§ 80.2 Submission requirements.
A request for an FCPA Opinion must be submitted in writing. An original and five copies of
the request should be addressed to the Assistant Attorney General in charge of the Criminal
Division, Attention: FCPA Opinion Group. The mailing address is P.O. Box 28188, Central
Station, Washington, DC 20038. The address for hand delivery is room 2424, Bond Building,
1400 New York Avenue, NW., Washington, DC 20005.

§ 80.3 Transaction.
The entire transaction which is the subject of the request must be an actual—not a hypothetical—
transaction but need not involve only prospective conduct. However, a request will not be
considered unless that portion of the transaction for which an opinion is sought involves only
prospective conduct. An executed contract is not a prerequisite and, in most—if not all—
instances, an opinion request should be made prior to the requestor’s commitment to proceed
with a transaction.
* 28 C.F.R. §§ 80.1-80.16 (2014).
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§ 80.4 Issuer or domestic concern.
The request must be submitted by an issuer or domestic concern within the meaning of 15 U.S.C.
78dd-1 and 78dd-2, respectively, that is also a party to the transaction which is the subject of the
request.

§ 80.5 Affected parties.
An FCPA Opinion shall have no application to any party which does not join in the request for
the opinion.

§ 80.6 General requirements.
Each request shall be specific and must be accompanied by all relevant and material information
bearing on the conduct for which an FCPA Opinion is requested and on the circumstances
of the prospective conduct, including background information, complete copies of all
operative documents, and detailed statements of all collateral or oral understandings, if any.
The requesting issuer or domestic concern is under an affirmative obligation to make full and
true disclosure with respect to the conduct for which an opinion is requested. Each request on
behalf of a requesting issuer or corporate domestic concern must be signed by an appropriate
senior officer with operational responsibility for the conduct that is the subject of the request
and who has been designated by the requestor’s chief executive officer to sign the opinion
request. In appropriate cases, the Department of Justice may require the chief executive officer
of each requesting issuer or corporate domestic concern to sign the request. All requests of
other domestic concerns must also be signed. The person signing the request must certify that it
contains a true, correct and complete disclosure with respect to the proposed conduct and the
circumstances of the conduct.

§ 80.7 Additional information.
If an issuer’s or domestic concern’s submission does not contain all of the information required
by § 80.6, the Department of Justice may request whatever additional information or documents
it deems necessary to review the matter. The Department must do so within 30 days of receipt of
the opinion request, or, in the case of an incomplete response to a previous request for additional
information, within 30 days of receipt of such response. Each issuer or domestic concern
requesting an FCPA Opinion must promptly provide the information requested. A request will
not be deemed complete until the Department of Justice receives such additional information.
Such additional information, if furnished orally, shall be promptly confirmed in writing, signed
by the same person or officer who signed the initial request and certified by this person or officer
to be a true, correct and complete disclosure of the requested information. In connection with
any request for an FCPA Opinion, the Department of Justice may conduct whatever independent
investigation it believes appropriate.
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§ 80.8 Attorney General opinion.
The Attorney General or his designee shall, within 30 days after receiving a request that complies
with the foregoing procedure, respond to the request by issuing an opinion that states whether
the prospective conduct, would, for purposes of the Department of Justice’s present enforcement
policy, violate 15 U.S.C. 78dd-1 and 78dd-2. The Department of Justice may also take such other
positions or action as it considers appropriate. Should the Department request additional
information, the Department’s response shall be made within 30 days after receipt of such
additional information.

§ 80.9 No oral opinion.
No oral clearance, release or other statement purporting to limit the enforcement discretion of
the Department of Justice may be given. The requesting issuer or domestic concern may rely only
upon a written FCPA Opinion letter signed by the Attorney General or his designee.

§ 80.10 Rebuttable presumption.
In any action brought under the applicable provisions of 15 U.S.C. 78dd-1 and 78dd-2, there shall
be a rebuttable presumption that a requestor’s conduct, which is specified in a request, and for
which the Attorney General has issued an opinion that such conduct is in conformity with the
Department’s present enforcement policy, is in compliance with those provisions of the FCPA.
Such a presumption may be rebutted by a preponderance of the evidence. In considering the
presumption, a court, in accordance with the statute, shall weigh all relevant factors, including
but not limited to whether information submitted to the Attorney General was accurate and
complete and whether the activity was within the scope of the conduct specified in any request
received by the Attorney General.

§ 80.11 Effect of FCPA Opinion.
Except as specified in § 80.10, an FCPA Opinion will not bind or obligate any agency other
than the Department of Justice. It will not affect the requesting issuer’s or domestic concern’s
obligations to any other agency, or under any statutory or regulatory provision other than those
specifically cited in the particular FCPA Opinion.

§ 80.12 Accounting requirements.
Neither the submission of a request for an FCPA Opinion, its pendency, nor the issuance of an
FCPA Opinion, shall in any way alter the responsibility of an issuer to comply with the accounting
requirements of 15 U.S.C. 78m(b)(2) and (3).
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§ 80.13 Scope of FCPA Opinion.
An FCPA Opinion will state only the Attorney General’s opinion as to whether the prospective
conduct would violate the Department’s present enforcement policy under 15 U.S.C. 78dd-1
and 78dd-2. If the conduct for which an FCPA Opinion is requested is subject to approval by
any other agency, such FCPA Opinion shall in no way be taken to indicate the Department of
Justice’s views on the legal or factual issues that may be raised before that agency, or in an appeal
from the agency’s decision.

§ 80.14 Disclosure.
(a) Any document or other material which is provided to, received by, or prepared in
the Department of Justice or any other department or agency of the United States in
connection with a request by an issuer or domestic concern under the foregoing procedure
shall be exempt from disclosure under 5 U.S.C. 552 and shall not, except with the consent
of the issuer or domestic concern, be made publicly available, regardless of whether the
Attorney General responds to such a request or the issuer or domestic concern withdraws
such request before receiving a response.
(b) Nothing contained in paragraph (a) of this section shall limit the Department of Justice’s
right to issue, at its discretion, a release describing the identity of the requesting issuer
or domestic concern, the identity of the foreign country in which the proposed conduct
is to take place, the general nature and circumstances of the proposed conduct, and the
action taken by the Department of Justice in response to the FCPA Opinion request.
Such release shall not disclose either the identity of any foreign sales agents or other types
of identifying information. The Department of Justice shall index such releases and place
them in a file available to the public upon request.
(c) A requestor may request that the release not disclose proprietary information.

§ 80.15 Withdrawal.
A request submitted under the foregoing procedure may be withdrawn prior to the time the
Attorney General issues an opinion in response to such request. Any request so withdrawn shall
have no force or effect. The Department of Justice reserves the right to retain any FCPA Opinion
request, documents and information submitted to it under this procedure or otherwise and to use
them for any governmental purposes, subject to the restrictions on disclosures in § 80.14.

§ 80.16 Additional requests.
Additional requests for FCPA Opinions may be filed with the Attorney General under the
foregoing procedure regarding other prospective conduct that is beyond the scope of conduct
specified in previous requests.
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