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Over the last three decades, interconnected processes of globalization and rapid 
technological change—particularly, the emergence of networked technologies—
have profoundly disrupted traditional models of business organization. This 
economic transformation has created multiple new opportunities for the emergence 
of alternate business forms, and disruptive innovation has become one of the major 
driving forces in the contemporary economy. Moreover, in the context of 
globalization, the innovation space increasingly takes on a global character. The 
main stakeholders—innovators, entrepreneurs and investors—now have an 
unprecedented degree of mobility in pursuing economic opportunities wherever 
they arise. As such, frictionless movement of goods, workers, services, and capital 
is becoming the “new normal”.

This new economic and social reality has created multiple regulatory challenges 
for policymakers as they struggle to come to terms with the rapid pace of these 
social and economic changes. Moreover, these challenges impact across multiple 
fields of both public and private law. Nevertheless, existing approaches within legal 
science often struggle to deal with innovation and its effects.
Paralleling this shift in the economy, we can, therefore, see a similar process of 
disruption occurring within contemporary academia, as traditional approaches and 
disciplinary boundaries—both within and between disciplines—are being 
re-configured. Conventional notions of legal science are becoming increasingly 
obsolete or, at least, there is a need to develop alternative perspectives on the various 
regulatory challenges that are currently being created by the new innovation-driven 
global economy.

The aim of this series is to provide a forum for the publication of cutting-edge 
research in the fields of innovation and the law from a Japanese and Asian perspec-
tive. The series will cut across the traditional sub-disciplines of legal studies but will 
be tied together by a focus on contemporary developments in an innovation- driven 
economy and will deepen our understanding of the various regulatory responses to 
these economic and social changes.

More information about this series at http://www.springer.com/series/15440
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Great change PREDOMINATES the world, 
and unless we move with change we will 
become its victims. (Robert F. Kennedy. As 
quoted by the New York Times, July 2, 1964 
(The Quotable Lawyer §18.19, at 38 (1986)))
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This collection of essays is about the relationship of law, innovation, and change in 
business law, especially the relative speeds of the responses of the law and its insti-
tutions to change. So it covers commercial and consumer law, public and private 
law, transnational and domestic law, and substantive and procedural law, including 
dispute resolution – all as they apply to commerce in today’s global and dynamic 
environment.

The content of these essays was formerly presented as papers in July 2016 at the 
18th Biennial Meeting of the International Academy of Commercial and Consumer 
Law (the International Academy) at Kyushu University, Japan, hosted by Professor 
Toshiyuki Kono. The purpose of the Academy is to draw together a self-regulating 
global and diverse community of scholars to discuss contemporary issues of 
Commercial and Consumer Law in an atmosphere of collegiality and fellowship. 
Between meetings, the discussion continues, as does collaboration on law reform 
and other projects, and opportunities present for our students to engage in this net-
work. Publication is a vital part of the International Academy’s work.

The scope of discussion reflects change over the 35 years of the life of the 
International Academy. The core as described by the inaugural President, Professor 
Donald King, of the University of St. Louis, was “whatever was within the grand 
tradition of commercial law which developed over the centuries”.1 It had two domi-
nant characteristics: it was mostly domestic law, and it could be taught to students 
as doctrine. Neither of these is true today. In common law-based systems, it was for 
the most part contract law with some statutory regulation. In civil law systems, 
although core concepts were in commercial codes, they were supplemented by 
diverse special laws. Inherent in that traditional view is that commerce transcends 
national boundaries.

The description of “international”, with its inference of state-state relationships, 
as a qualifier of “law” shifted to “transnational”. The concept of “rules of law” that 
transcend state boundaries was expanded to include “soft law”, law not based on 

1 Commercial and Consumer Law from an International Perspective, 25, (ed) Donald King, Fred 
Rothman, 1984.
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formal treaties or even the customary sources of international law.2 It moved beyond 
the definition of international law in the US Restatement of Foreign Relations Law, 
which is infused with criterion of state recognition.3b “Soft law” is described by 
Chris Brimmer, writing in the context of finance law, as the product of “interna-
tional standards and rules [which]arise through largely informal arrangements 
grounded in non-binding bylaws, charters, and accords – which, as such are not 
recognised by international law. Although peer-based, they are hierarchical but lack 
the intrinsic equality of intergovernmental organisations, of egalitarianism, and of a 
separate legal personality”.4 The character of many intergovernmental conventions 
changes from mandatory to optional or facilitative instruments. These models help 
to mitigate the rigidity of treaty change. Growth of theories of regulation puts 
emphasis on compliance and process. The reach of regulation is extended by soft 
law as well as traditional multilateral instruments.

The creative effect of regulation is seen in the World Trade Organization (WTO) 
agreements of the mid-1990s.5 The WTO is the central institution of the multilateral 
rules based legal order. New rules were created; old rules were recontextualised; 
and process becomes ordered and critical. By establishing a binding intergovern-
mental dispute settlement mechanism, the WTO has ensured that the new rules will 
be binding and enforceable. The analysis by Arie Reich of its operations in terms of 
effectiveness, timeliness, and compliance shows the need for and the problems of 
restructuring through its own procedures.6 This is further complicated by the lack of 
resources and personnel and the decline in consensus as the basis for decisions as 
vital as appointment of new members to the Appellate Body. Replacing opinion, this 
analysis provides hard fact-based evidence of the need. It also shows the record of 
compliance and non-compliance of different member states.

Despite advances in technology in the field of financing, including blockchain, 
the letter of credit remains a central payment mechanism in international business. 
It has always been axiomatic that fraud undoes everything. But the scope of this 
exception from liability is itself highly controversial. Does it apply only when the 
fraud was committed by the beneficiary? Can a bank be expected to pay when it 
knows that one of the documents is fraudulent? Even where there is strict compli-
ance, there are issues of principle and practice. Surprisingly, the Uniform Customs 
and Practices for Documentary Credits (UCP), the universally accepted rules regu-
lating letter of credit promulgated by the International Chamber of Commerce,  
has until now refused to address the issue of fraud. These questions are critically 
examined by Časlav Pejović, arguing for an uncompromising approach towards 

2 The Statute of the International Court of Justice, Article 38 (1) (b).
3 American Restatement (Third), Foreign Relations Law of the United States (1986), #102.
4 Soft Law and the Global Financial System: Rule Making in the 21st Century, 61, Chris Brimmer, 
Cambridge University Press, 2012.
5 Final Act Embodying the Results of the Uruguay Round of Multilateral Trade Negotiations, 
Marrakesh, 1994.
6 The Effectiveness of the WTO Dispute Settlement System: A Statistical Analysis, Chap. 1.
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fraud. He also calls upon the UCP to address this central issue for the benefit of 
uniformity in international commerce.7

After 50 years of intermittent debate, the United Nations Commission on 
International Trade Law (UNCITRAL) appears to have reached a transnational con-
sensus on the Secured Transactions Law. It has reached this goal by using the mech-
anism of a model law containing single uniform provisions. It has not omitted those 
issues where no consensus was reached but has offered a choice of alternative 
approaches. Given the far-ranging consequences of these provisions on property 
rights, including those of third parties and of state instrumentalities and norms, this 
is a significant victory for consensus as a legal mechanism. Catherine Walsh sub-
jects this consensus to a critical analysis, in the context of explaining the problems 
that had to be surmounted. She concludes that UNCITRAL has been successful in 
reaching a consensus which is real, and not illusory, while still preserving some 
flexibility for states to adapt the model law to their specific needs and legal 
traditions.8

In an examination of the work of another multigovernmental institution, the 
International Institute for the Unification of Private Law (UNIDROIT), Giuditta 
Cordero-Moss assesses the extent to which the UNIDROIT Principles of 
International Commercial Contracts (UPICC) are a source of harmonised provi-
sions in accord with commercial practice as the governing law of a transaction.9 
Particularly, her paper discusses how the explanatory comments published by 
UNIDROIT could help make the UPICC more attractive to commercial parties, 
namely, by using these comments as guidelines for the relationship between the 
contract terms, national contract laws, and the provisions of the UPICC. The UPICC 
may substitute for national law or complement it. They may flesh out the general 
provisions of the United Nations Convention on the International Sale of Goods 
(CISG). But the UPICC itself is couched often in general terms, in particular in view 
of its overarching principle of good faith, with the consequence that the required 
legal certainty is not obtained. The author therefore suggests that the accompanying 
explanatory comments could be more helpful if they clarified that the UPICC’s 
interference with the contract terms is not intended to affect extensive and detailed 
contracts between commercial parties. She supports her arguments by using exam-
ples from Norwegian law.

In a similar vein, Hans-W Micklitz looks to German law as a pathway to guide 
through the development of consumer law in the digital economy, a law shaped by 
social justice considerations rather than the shape of any particular legal system or 
the linear progress of a transaction.10 The Internet of things (IoT) is the arena where 

7 Documentary Fraud under the Uniform Customs and Practice (UCP): Revisiting an “Exception 
from Exception” Principle, Chap. 2.
8 A Transnational Consensus on Secured Transactions Law? The 2016 UNCITRAL Model Law, 
Chap. 3.
9 Detailed Contract Regulation and the UPICC: Parallels with National Law and Potential for 
Improvement – The Example of Norwegian Law, Chap. 4.
10 Consumer Law in the Digital Economy, Chap. 5.
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consumer law and data protection law meet. Deterritorialisation undermines the 
relevance and legacies of centuries of learning. German law has developed particu-
lar characteristics within domestic law to deal with unfair terms and commercial 
practices, the role of consumer associations in collective redress, and the evolution 
of specific consumer data protection law. EU law is omnipresent in terms of sub-
stantive content, regulation, and remedy. Viable solutions to incompatibility and to 
existing deficiencies are put forward.

Some of these issues within a broader context of innovative disruptive technolo-
gies are considered by Mark Fenwick, Wulf A. Kaal, and Erik P.M. Vermeulen, but 
they focus on the need for faster solutions.11 The consequences of a system of regu-
lation which is not dynamic and responsive to innovations may be either reckless 
and premature action or no response at all (regulatory paralysis). This stifles innova-
tion and deprives consumers of the benefits that innovation can bring. The authors 
therefore call upon regulators to be proactive, dynamic, and responsive, and they 
formulate three guiding principles on how to ensure that tomorrow’s regulation will 
meet these objectives.

The last theme of these essays is an examination of how common law systems 
can rethink established concepts of law, principally through the development of case 
law rather than legislation. A readiness to consider comparative solutions even if 
incompatible with established precedent seems to be the way forward. Many of 
these comparative solutions come from institutional law making, such as the work 
of UNCITRAL and UNIDROIT.

Mary Hiscock looks at the hesitation and reluctance to embrace concepts of good 
faith in negotiation of business contracts, despite the overwhelming consensus of 
acceptance in non-common law systems.12 A further question is how far concepts of 
moral behaviour drawn from cutting edge practice influence the law. The law of 
Hong Kong and Singapore is contrasted with that of Australia.

Rick Bigwood considers how far an unknown and unsuspected change in facts 
embodied in a pre-contractual representation might involve liability for an other-
wise innocent representor.13 There is only an ambiguous decision in relation to 
English law from the Supreme Court and a clearer but lower level decision for 
Scottish law. The issues of principle and effects in practice are still unsettled. The 
author puts forward an analysis which can produce a harmless solution but only in 
relation to some of the statements. He calls upon courts who want to adopt a strict- 
liability continuing-representation approach to responsibility for accuracy in pre- 
contractual relations to acknowledge that it is premised on the implementation of a 
legal fiction, albeit one which may be justified by policy considerations. These 
examinations of the work of international legal institutions, the quest for solutions 
for fast emerging and changing problems, and the slowness of traditional legal 

11 Regulation Tomorrow: What Happens when Technology is Faster than the Law? Chap. 6.
12 The Enforceability of Promises to Negotiate in Good Faith: Rethinking Traditional Common 
Law Attitudes, Chap. 7.
13 Continuing Representations and Strict Responsibility for Accuracy After Cramaso: Fact or Legal 
Fiction, Chap. 8.
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mechanisms for developing the law in a different direction all use the mechanism of 
comparative legal analysis at a sophisticated level. The formality and clarity of doc-
trine is blurred. The practitioner or student confronting these developments is work-
ing on a broad multidisciplinary canvas. These form an ideal arena for scholarly 
exchange.

The editors would like to thank Marcelo Corrales and Zi Moqi of the Kyushu 
University Faculty of Law for their diligent and patient work in assistance in the 
production of this volume. Any editorial errors that persist can be laid at the feet of 
the editors and as appropriate are the responsibility of the authors. This volume 
appears as part of the series, Perspectives in Law, Business and Innovation (http://
www.springer.com/series/15440), published by Springer.

Fukuoka City, Japan Toshiyuki Kono
Gold Coast, QLD, Australia Mary Hiscock
Ramat Gan, Israel Arie Reich
2017
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 1. Who are the member states using the WTO DSS? Is it used equally by devel-
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than rich ones to settle cases? Is there a correlation between the Gross Domestic 
Product (GDP) or GDP per capita of WTO members and the extent to which they 
use the system?
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 3. How long do DSS procedures take on the average, from request for consultations 
to adoption of recommendations? Has this time changed over time, from when 
the system began until today?

 4. Finally, the chapter will address the problem of the Appellate Body’s inability to 
remand the case to the original panel for reconsideration and determination of 
relevant facts. It will examine how often this lack of authority frustrates the sys-
tem’s ability to conclude the DSS procedures with a clear ruling on all the dis-
puted issues.

Keywords World Trade Organization · Dispute settlement · Effectiveness · 
Compliance · Developing countries

1  Introduction

The dispute settlement system of the World Trade Organization (WTO) is widely 
considered the “Jewel in the Crown” of the WTO.1 It is one of the rare areas in pub-
lic international law where we have a mechanism that provides binding third-party 
adjudication of disputes between sovereign states. With close to 600 cases in its 
22 years of existence,2 it is also probably the busiest international dispute settlement 
system in the world. By way of comparison, the International Criminal Court has 
existed for about 15 years, and has dealt with only 23 cases and issued six verdicts.3 
The International Tribunal for the Law of the Sea has existed for as long as the WTO 
and has to date dealt with 25 cases.4 The only system that competes with the WTO 
in number of cases is that of international investment arbitration.5 Hence, on the one 

1 For instance, in the press release by WTO Director-General Pascal Lamy, on the occasion of the 
system reaching the milestone of having the 400th trade dispute brought to it, in November 2009: 
“The dispute settlement system is widely considered to be the jewel in the crown of the WTO”. He 
also noted that the fact that it has dealt with so many disputes is a “vote of confidence in a system 
which many consider to be a role model for the peaceful resolution of disputes.” See WTO (2009) 
Disputes reach 400 mark. https://www.wto.org/english/news_e/pres09_e/pr578_e.htm. Accessed 
27 October 2017.
2 In May 2017, the total number of cases brought to the WTO dispute settlement system stood at 
580, made up of 524 regular cases, and 56 DSU Article 21.5 cases (compliance disputes). The 
figures are based on statistics collected by the commercial website Worldtradelaw.net. See 
WorldTradeLaw (2017) Basic Figures http://worldtradelaw.net/databases/basicfigures.php. 
Accessed 5 May 2017.
3 The figures are from the Court’s official website. See ICC (2017) About ICC https://www.icc-cpi.
int/about. Accessed 5 May 2017.
4 The figures are from the Tribunal’s official website. See ITLOS (2017) Cases https://www.itlos.
org/en/cases/. Accessed 5 May 2017.
5 According to recent figures released by UNCTAD, as of 1 January 2016, the total number of 
publicly known arbitrations against host countries pursuant to international investment agreements 
(IIAs) has reached nearly 700. See UNCTAD (2017) Investment Dispute Settlement Navigator. 
http://investmentpolicyhub.unctad.org/isds. Accessed 5 May 2017. However, that figure covers 
about 30 years (since 1987), so in terms of cases per year, the WTO still has a higher rate, although 
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hand, the wide use of the WTO dispute settlement system no doubt reflects its suc-
cess and the fact that the member states have confidence in it to resolve their trade 
disputes. On the other hand, the system is far from perfect, and has drawn criticism 
both from within and outside the ranks of its users.

Already at the Marrakesh Ministerial Conference in 1994, when the Understanding 
on Rules and Procedures Governing the Settlement of Disputes (DSU) was adopted, 
the Ministers decided to review the DSU and complete the review by 1999.6 
Accordingly, the review of the DSS system was initiated in the Dispute Settlement 
Body (DSB) of the WTO in 1997. It held extensive discussions on various issues, 
many suggestions for improvement were raised by member states, but no agreement 
could be reached by 1999. In 2001, the Ministers at the Doha Ministerial Conference 
once again took up the need to complete the review of the DSU in order to improve 
and clarify the mechanism, and decided that this should be done by May 2003. By 
that time, member states had made proposals on several improvements and amend-
ments to the system, and a draft legal text had been prepared by the Chairman of the 
Special Session of the DSB.7 Although it had been expressly agreed that the DSU 
review would not be part of a Doha Round “single undertaking”, members have 
been unable to finalize the review and reach agreement on the required 
amendments.

Most recently, in November 2016 the chair of the DSB outlined to members the 
scope, sequencing, and structure of work ahead on the DSU review, with an initial 
focus on 12 thematic issues.8 The aim is to complete as much work as possible by 

judging from the surge of investment arbitrations over the last few years (70  in 2015 alone), it 
seems that this will soon change. It should be noted, however, that these arbitrations are not all 
conducted in one institution, but rather in several institutional and non-institutional frameworks.
6 Understanding on Rules and Procedures Governing the Settlement of Disputes (Marrakesh, 
Morocco, 15 April 1994), Marrakesh Agreement Establishing the World Trade Organization, 
Annex 2, THE LEGAL TEXTS: THE RESULTS OF THE URUGUAY ROUND OF 
MULTILATERAL TRADE NEGOTIATIONS 354 (1999), 1869 U.N.T.S. 401, 33 I.L.M. 1226 
(1994) [hereinafter DSU].
7 The Chairman of the Special Session, on 28 May 2003, circulated a draft legal text on his own 
responsibility. The text contained Members’ proposals on a number of issues, including: enhanc-
ing third-party rights; introducing an interim review and remanding at the appeals stage; clarifying 
and improving the sequence of procedures at the implementation stage; enhancing compensation; 
strengthening notification requirements for mutually-agreed solutions; and strengthening special 
and differential treatment for developing countries at various stages of the proceedings. See 
Dispute Settlement Body, Special Session, Chairman’s Text—Revision, JOB (03)/91/Rev.1 
(28.5.2003). There had also been other proposals by member states that were not included in the 
proposed text because of lack of sufficient support, such as accelerated procedures for certain 
disputes; improved panel selection, procedures; increased control by Members on the panel and 
Appellate Body reports; clarification of the treatment of amicus curiae briefs; and modified proce-
dures for retaliation, including collective retaliation or enhanced surveillance of retaliation.
8 The thematic issues are: Third party rights; Panel composition; Remand; Mutually agreed solu-
tions; Strictly confidential information; Sequencing; Post-retaliation; Transparency and amicus 
curiae briefs; Timeframes; Developing country interests, including special and differential treat-
ment; Flexibility and Member control; and Effective compliance. Some of these issues are dealt 
with in this study.

1 The Effectiveness of the WTO Dispute Settlement System: A Statistical Analysis
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July 2017, at which point he would invite Members to take stock of progress made. 
Such possible outcomes could then be put to Members’ joint consideration, at the 
WTO’s 11th Ministerial Conference in late 2017, to approve all, some, or none of 
the possible outcomes.9

In view of that, it is both timely and helpful to take an objective look at how the 
system is faring and in particular to examine some of the parameters of its effective-
ness. This chapter therefore presents some statistics that have been compiled and 
analyzed by the author with questions of effectiveness in mind.

In order to be effective, the system needs to be able to provide easy access to all 
member states,10 rich and poor alike, to resolve disputes in a relatively short time, 
and to ensure that rulings are complied with within a reasonable period of time.11 
This understanding is supported by the DSU, where members declared that “[t]he 
prompt settlement” of disputes is “essential to the effective functioning of the WTO 
and the maintenance of a proper balance between the rights and obligations of 
Members.”12 The DSU also declared that the objectives of the dispute settlement 
system of the WTO is to provide “security and predictability to the multilateral trad-
ing system”, to “preserve the rights and obligations of Members under the covered 
agreements and to clarify the existing provisions of those agreements.”13 To base the 
examination of the effectiveness of the WTO dispute settlement system on the goals 
set out in its foundational instrument—the DSU—and goals that derive implicitly 
from these stated goals, is in line with the Goal-Based Approach to effectiveness of 
international courts developed by Yuval Shani.14

Hence, the questions that this chapter will examine statistically are the 
following:

 1. Who are the member states that are using the WTO dispute settlement system? 
Is it being used equally by developed, developing and least developed countries? 
Are poor countries more likely than rich ones to settle cases? Is there a correla-
tion between the Gross Domestic Product (GDP) or GDP per capita of WTO 
member countries and the extent to which they use the system?

 2. What is the extent of compliance with binding recommendations of the DSB by 
member states that have been ordered to “bring their measures into compliance” 

9 See WTO (2017) Negotiations to improve dispute settlement procedures. https://www.wto.org/
english/tratop_e/dispu_e/dispu_negs_e.htm. Accessed on 8 May 2017.
10 One should note that autonomous entities of member states are eligible for full membership in 
the WTO provided that they have a separate customs territory with full autonomy in the conduct of 
their external commercial relations. Hence, when I use the term “member states”, it refers to such 
entities as well (for instance, Hong Kong, China, as well as the European Union).
11 For a similar approach to the effectiveness of the WTO dispute settlement system, see McRae 
(2008).
12 DSU, Art. 3.3, Annex 2.
13 DSU, Annex 2, para. 3.2.
14 For a presentation of the approach, see Shani (2012). On the source of an organization’s explicit 
and implicit goals, as set out by its mandate providers, see Shani (2012), p. 232 and pp. 240–247.
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with covered agreements?15 Who are the members that do comply and who are 
the ones that do not? Is there a correlation between the number of times certain 
member states fail to comply and their participation in the dispute settlement 
system or with their share in world trade?

 3. How long do dispute settlement procedures take on the average, from the request 
for consultation to adoption of recommendations? Has this time changed over 
time, from when the system began until today?

 4. Finally, the chapter will address the problem of the Appellate Body’s inability to 
remand the case to the original panel for reconsideration and determination of 
relevant facts. It will examine how often this lack of authority frustrates the sys-
tem’s ability to conclude the dispute settlement procedures with a clear ruling on 
all the disputed issues.

This is not to say that these are the only questions that are relevant for the effec-
tiveness of a dispute settlement system, in general, or of the WTO’s system, in par-
ticular. One could certainly think of several additional questions that are relevant 
and that ought to be further examined in future research. For instance, considering 
that the task of the system is “to clarify the existing provisions of [the WTO] agree-
ments”, one may want to examine to what extent the jurisprudence of the panels and 
the AB have achieved this objective. Do member states and their legal advisors 
obtain clear answers from this jurisprudence on what the meaning of these provi-
sions is and how one is to go about to implement them? One may also want to 
examine to what extent it is providing “security and predictability to the multilateral 
trading system”. Another important and related parameter may be whether the sys-
tem provides what criminal lawyers call “general deterrence”. In other words, does 
the system induce other member states tempted to violate one of their obligations 
not to do so. True, “general deterrence” is not an objective that is mentioned 
expressly in the DSU. However, one may argue that it is included in the objective of 
providing “security and predictability to the multilateral trading system”, and of 
“preserv[ing] the rights and obligations of Members under the covered agreements”. 
While all these questions are no doubt important, they are not part of the questions 
examined in the present research. Some of them have been explored in other arti-
cles, and many of them will probably require more than a statistical analysis in order 
to provide reliable answers. “Rome wasn’t built in a day” and one exercise in 
research cannot answer all questions. Some will have to be left for future research.

The figures presented in this chapter, unless indicated otherwise, are based on 
information published by the WTO on its official website and by the service 
WorldTradeLaw.net, and are current as of May 2017, unless indicated otherwise in 

15 In this research, I use the initiation of compliance procedures and requests for suspension of 
benefits as proxies for compliance, based on the assumption that if the member state that prevailed 
in the dispute is unhappy with the compliance or lack thereof of the member state that was ordered 
to comply, it will not sit idle. Rather, it will initiate compliance procedures and/or submit a request 
for suspension of benefits. One could of course try to design a research study that examines actual 
compliance and measures it in each and every case. However, that is a more complicated task, 
which is outside the scope of the current research.
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the text. This chapter deals only with inter-governmental disputes under the DSU, 
and not with other types of disputes settlement mechanisms provided for by the 
WTO system.16

2  The Number of Cases over the Years

A dispute between two WTO member states is formally initiated by a request for 
consultations under DSU Article 4. A member who receives such a request for con-
sultations is obliged to accord it sympathetic consideration and afford adequate 
opportunity for the consultations.17 If the consultations fail to settle a dispute within 
60 days, the complaining party has the right to request the establishment of a dispute 
settlement panel.18 In some cases, approximately 20% of the whole,19 the consulta-
tions lead to a mutually agreed resolution of the dispute. In most cases, however, the 
dispute is referred to a panel.

Since January 1, 1995, when the WTO dispute settlement system became func-
tional, and up to December 31, 2016, the system has dealt with 573 requests for 
consultations.20 It has issued over 350 dispute settlement decisions.

Figure 1.1 shows a high number of cases dealt with during the first few years of 
the WTO (an average of 37.8 cases per year during 1995–1999), with the numbers 
going down gradually after that, settling at around 19 cases per year on average for 

16 For instance, the WTO Agreement on Preshipment Inspection provides in Art. 4 for “independent 
review procedures” to resolve disputes between preshipment inspection entities and exporters. See 
Agreement on Preshipment Inspection, (Marrakesh, Morocco, 15 April 1994), Marrakesh 
Agreement Establishing the World Trade Organization, Annex 1A, THE LEGAL TEXTS: THE 
RESULTS OF THE URUGUAY ROUND OF MULTILATERAL TRADE NEGOTIATIONS 201 
(1999), 1868 U.N.T.S. 368. And the Agreement on Government Procurement, in Article XVIII, 
provides for domestic review procedures, either judicial or administrative, that have to be “timely, 
effective, transparent and non-discriminatory”, where a supplier can challenge a decision by a 
government procurement entity. See Agreement on Government Procurement, (Marrakesh, 
Morocco, 15 April 1994), Marrakesh Agreement Establishing the World Trade Organization, 
Annex 4(b), THE LEGAL TEXTS: THE RESULTS OF THE URUGUAY ROUND OF 
MULTILATERAL TRADE NEGOTIATIONS 383 (1999), 1869 U.N.T.S. 508 (Text available at 
1915 U.N.T.S. 103). There are also countries where provisions of WTO agreements can be invoked 
before a domestic court. All these procedures are not inter-governmental, but between a private 
entity, usually a trader, and a government agency.
17 DSU, Art. 4.2.
18 DSU, Art. 4.7.
19 See below, Sect. 5.
20 This number includes both standard disputes and compliance disputes under DSU, Art. 21.5. For 
standard disputes, the number is 518. One should note, that often several member states submit 
requests for consultations with another member state regarding the same matter. If the dispute goes 
to a panel, the requests will usually be consolidated and litigated before the same panel. Hence, the 
number of “matters” raised by these 518 requests for consultations is lower. According to the clas-
sification of Leitner and Lester (2017), p. 172, the number of matters raised between 1995 and 
2016 is 386.
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the last 10 years (2007–2016).21 The explanation for this trend is probably that in the 
period leading up to the conclusion of the Uruguay Round, when it was clear that a 
more effective dispute settlement system, compared to that of the GATT, was likely 
to take effect soon, many potential complaints were put “on hold” while awaiting 
the new system. Once the new mechanism came into effect and proved itself during 
its 1st year of activity, many of those complaints were filed, leading to a more heavy 
docket.22 One could also speculate that the proper functioning of the system, prob-
ably also clarified some unclear provisions and deterred states from disregarding 
their obligations, which in turn led to less complaints and requests for 
consultations.

3  Who Are the Users of the System?

In this section, we are presenting data that shows who the users of the WTO dispute 
settlement system are. It is important to remember that only WTO member states 
can initiate a dispute settlement procedure under the DSU, and only states can serve 
as respondents to such procedures. In other words, only states can “sue” or be 
“sued”. What is of most interest to us here, is whether rich countries use the system 
more than poor ones, and whether the numbers indicate that there is some kind of 
entrance barrier for the Least Developed Countries.

Table 1.1 below shows who the most active users of the dispute settlement sys-
tem are, and how often they have used it.

This table shows that the United States and the European Union are by far the 
biggest users of the system, almost four to five times more than the next biggest 
users, Canada, China, India and Brazil. It also shows, that out of the ten most 
active users, four are defined as developed countries (US, EU, Canada and Japan), 

21 To be precise: 19.2 cases on average for the last 5  years (2012–2016), and 18.5 for the last 
10 years (2007–2016).
22 For a similar explanation, see Davey (2015), p. 351.
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 accounting for more than 66% of the total cases of these ten users.23 However, in 
order to get a more accurate picture, we need to look at all of the users, and not just 
the ten most active ones. This is what we will do now, by grouping the users into 
various categories based on their development status.

Figure 1.2 illustrates who are the WTO member states that have used the system 
since its inception, by initiating one of the procedures. In this figure, we use the 

23 US, EU, Canada and Japan served as either complainants or respondents 518 times out of the 781 
times that the ten most active users served as either.

Table 1.1 The ten most active users

Member state: As complainant As respondent Complainant + respondent As third party

United States 114 130 244 140
European Uniona 97 84 181 165
Canada 35 20 55 119
Chinab 15 39 54 139
India 23 24 47 128
Brazil 31 16 47 111
Argentina 20 22 44 60
Japan 23 15 38 170
Mexico 24 14 38 82
Korea 17 16 33 112

The order in the table is based on the total number of cases where the member state has been either 
complainant or respondent (third column). The number of cases where the state was a third party 
was only used to rank states with the same number of Complainant + Respondent cases. See WTO 
(2017) Disputes by Members. https://www.wto.org/english/tratop_e/dispu_e/dispu_by_country_e.
htm. Accessed 9 May 2017
aThe numbers for the EU are based on the cases where the EU has been indicated as the party to 
the proceeding, as opposed to one of its member states. There are, however, several cases where 
single EU member states have been indicated in the case as the complainant (1) or respondent (28), 
even after they became members of the European Union. If we were to include those cases in this 
table, the numbers for the EU would be: As Complainant – 98; As Respondent: 112
bIt should be recalled that China has not been a WTO member since 1995, like the other countries 
that appear on the list, but only since December 2001
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WTO’s own categorization into three types of member states: Developed Countries, 
Developing Countries and Least Developed Countries (LDCs). The problem with 
this division is that the status of a “Developing Country” is based on self- declarations 
of the states, and several states which normally would not be classified as such, 
insist on maintaining their status as a “developing country” in order to enjoy certain 
benefits under WTO agreements.24 Later, I will therefore employ a more objective 
classification.

Figure 1.2 confirms that the developed countries are the most active users of the 
WTO dispute settlement system, as initiators of the various stages in the process: 
Request for Consultations, Panel Request, Panel Reports and Appellate Body (AB) 
Reports. While member states are not the “initiator” of a panel report or an AB 
report in the strict sense, the number of AB reports serve as a proxy for the fact that 
member states of a certain category filed an appeal against a panel report and pur-
sued the appeal procedure until a report by the AB was issued. Likewise, the number 
of panel reports indicate that member states of a certain category pursued the panel 
procedure throughout the process until a panel report was issued.

It should be noted that although developed countries constitute less than 25% of 
all WTO member states (161), they account for 57% of all Requests for Consultations, 
56.7% of all Panel Requests, 58.5% of all Panel Reports, and 62.7% of all AB 
Reports. Developing countries, which constitute about 53% of all WTO member 
states, account for only 42.7% of all Requests for Consultations, 43.3% of all Panel 
Requests, 41.5% of all Panel Reports, and 37.3% of all AB Reports.

But the greatest disproportion we find in relation to LDCs. Although they consti-
tute about 22% of all WTO member states, they account for only about 0.17% of all 
Requests for Consultations, and 0% of all Panel Requests, Panel Reports and AB 
Reports. In other words, except for one single case where an LDC submitted a 
request for consultations,25 we have seen no participation whatsoever of LDCs in 
the WTO’s dispute settlement system. It is true that LDCs also are small economies 
with a low share of world trade. Nevertheless, their share in world trade amounting 
to about 0.5%,26 is much higher than their share in dispute settlement procedures, 

24 One example of such a state that is quite active in the WTO dispute settlement system is the 
Republic of Korea. It maintains a “Developing Country” status in the WTO, even though it is a 
member of the Organization for Economic Cooperation and Development (OECD), widely consid-
ered as an organization for economically developed countries, and its GDP per capita (nominal) for 
2016 is $29,539, the 26th highest in the world. Another example is Israel, another OECD member, 
with GDP per capita (nominal) of $37,262, the 24th highest in the world. Israel, however, has not 
been involved in any WTO dispute as a complainant or as respondent. GDP per capita figures and 
rankings are based on calculations of the International Monetary Fund. See IMF (2017) GDP per 
capita. www.imf.org. Accessed 26 October 2017.
25 This single case was a request for consultations. See WTO (2006) Bangladesh to India in the 
matter of anti-dumping measures imposed by India on batteries from Bangladesh. https://www.
wto.org/english/tratop_e/dispu_e/cases_e/ds306_e.htm. Accessed 26 October 2017. The request 
was withdrawn after a mutually agreed solution was reached between the parties and the anti-
dumping measure in question was terminated by India’s customs authorities in January 2005.
26 WTO (2015) International Trade Statistics 2015 https://www.wto.org/english/res_e/statis_e/
its2015_e/its2015_e.pdf, p. 60. Accessed 26 October 2017
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which is almost non-existent.27 A more proportional share would amount to at least 
three Requests for Consultations and two Panel Requests (based on share in world 
trade),28 or 129 Requests for Consultations, 87 Panel Requests, 58 Panel Decisions, 
and 50 AB Reports (based on the number of LDC member states).29 In this context, 
one needs to keep in mind that the LDC status is not self-declaratory. It is based on 
objective criteria of gross national income per capita, a human resources weakness 
criterion, and an economic vulnerability criterion, and it is determined by the United 
Nations.30

A similar, and even more compelling, pattern we find when we examine partici-
pation in the system as respondents, as shown in Fig. 1.3.

Figure 1.3 shows that developed countries are also the ones that are sued most: 
59% of all Requests for Consultations are directed towards them; 64.7% of all Panel 
Requests are directed against them; in 68.6% of all Panel Reports they are the 
respondents; and in 70% of all AB Reports they are the respondents. Hence, the 
dominance of the developed countries in WTO dispute settlement procedures is 
even more pervasive as respondents than as complainants. That may also say some-
thing about the level of compliance or lack thereof on their part.

In view of the problematic nature of the WTO categorization, I have examined 
participation in the system according to a different and more objective criteria, 
namely the World Bank’s four-tier classification according to gross national income 
per capita (“Atlas Method”): “high income”; “upper middle income”; “lower  middle 

27 A somewhat different approach to showing the disproportion of the shares of LDCs and develop-
ing countries in WTO dispute settlement initiation can be found in a communication by Mexico to 
the DSB from 2007 in relation to the ongoing review of the DSU. There Mexico compares the 
number of complaints certain countries and groups of countries have initiated to their reliance on 
trade (as measured in relation to the size of their economy, i.e., trade as a percentage of GDP). It 
shows that while for the US, the reliance on trade is 29%, and the number of complaints (at the 
time of the communication) was 75, for LDCs the reliance on trade is 63%, while the number of 
complaints was 0. For the African Group of countries, the reliance on trade is 72%, while the num-
ber of complaints was also 0. For India, the reliance on trade is 25%, but the number of complaints 
was 15. WTO (2007) Diagnosis of the Problems Affecting the Dispute Settlement Mechanism—
Some Ideas by Mexico. https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S009-DP.aspx?langu
age=E&CatalogueIdList=71905,83129,81338,63478,58397,75118,97540,59650,67682,66369&
CurrentCatalogueIdIndex=1&FullTextHash=&HasEnglishRecord=True&HasFrenchRecord=Tru
e&HasSpanishRecord=True, p. 4. Accessed 27 October 2017.
28 A similar approach, of linking the rate of participation in the dispute settlement system to a coun-
try’s share in world trade, based on the assumption that the more it trades, the higher are the 
chances that it will run into a dispute, can be found in Horn et al. (2005), pp. 454–486.
29 According to the model for predicting number of dispute initiations developed by Francois et al. 
(2008), p. 28, the LDCs ought to have initiated 2 disputes, when acting individually, and 4.3, if 
acting collectively, as part of a union.
30 LDC criteria are reviewed every 3 years by the Committee for Development Policy of the UN 
Economic and Social Council (ECOSOC). Countries may “graduate” out of the LDC classification 
when indicators exceed the fixed criteria. As of today, the classification applies to 50 countries, but 
only 36 of them are WTO members. See WTO (2017) List of Least Developed Countries. http://
www.nationsonline.org/oneworld/least_developed_countries.htm. Accessed 25 October 2017
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income”; and “low income”.31 It is obviously not the only classification possible, 
and other studies have used other classifications,32 but it is an objective one that best 
reflects the wealth of the countries. The findings for the types of countries’ partici-
pation as complainants are shown in Fig. 1.4.33

The numbers in Figs. 1.4 and 1.5 tell a similar and even more convincing story 
than the one told by Figs. 1.2 and 1.3. High Income Countries are responsible for no 
less than 58.9% of all Requests for Consultations, 66.8% of all Panel Requests, 
65.4% of all Panel Reports, and 67.5% of all AB Reports. This is so, although in 
terms of their number, they comprise only 36.8% of all WTO members. Upper 
Middle Income Countries are responsible for 21.5% of all Requests for Consultations, 
17% of all Panel Requests, 17.9% of all Panel Reports, and 21.1% of all AB Reports. 
These figures are slightly lower than the proportion of these countries in the total 
numbers of WTO members, which stands at about 23%. Lower Middle Income 

31 For more information on the World Bank’s classification methodology, see World Bank (2017) 
World Bank Country and Lending Groups. https://datahelpdesk.worldbank.org/knowledgebase/
articles/906519-world-bank-country-and-lending-groups. Accessed 26 October 2017. For the sake 
of this research, we used the classification for the year 2015. Accordingly, a “High Income 
Country” is one where the GNI per capita is $12,736 or more (in this category we have 60 WTO 
members). An “Upper Middle Income” country is one where the GNI per capita is between $4126 
and $12,735 (in this category we have 38 WTO members). A “Lower Middle Income” country is 
one where the GNI per capita is between $1046 and $4125 (in this category we have 41 WTO 
members). Finally, a “Low Income Country” is one where the GNI per capita is $1045 or less (in 
this category we have 24 WTO members). For these calculations, we used a set of 163 WTO 
members.
32 For a different classification based on political-economic groupings, see Johanesson and 
Mavroidis (2016), pp. 5–6.
33 For the purpose of this analysis and the one in the next section (correlation between GDP and 
GNI per capita and number of initiations) I have adjusted the number of initiations to the amount 
of time a state has been a WTO member. Hence, I have adjusted upwardly the number of initiations 
for China, considering that it has not been a member since the establishment of the WTO, like most 
other WTO members, but only for 14 years. Likewise, for Russia, who only joined in 2012.
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Countries are responsible for only 15.1% of all Requests for Consultations, 13.4% 
of all Panel Requests, 12.5% of all Panel Reports, and 9.2% of all AB Reports. This 
is considerably lower than the number of such countries, which comprise more than 
25% of all WTO members. Finally, we have the Low Income Countries which are 
responsible for only 4.5% of all Requests for Consultations, 2.8% of all Panel 
Requests, 4.2% of all Panel Reports, and 2.2% of all AB Reports. This is an 
extremely low level of participation for a group of countries that comprise almost 
15% of all WTO members.34

As respondents, High Income Countries are responsible for an even greater dom-
inance of the dispute settlement system, with 59.1% of all Requests for Consultations, 
70.1% of all Panel Requests, 70.5% of all Panel Reports, and 74.1% of all AB 

34 India is the country that is responsible for all of the AB reports of the Low Income Countries (5) 
and the biggest chunk of their Panel reports (8). India was a Low Income country until 2006. In 
2007 it became a Lower Middle Income country. Hence, if we were to disregard India, we have an 
extremely low participation rate for the Low Income Countries.
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Reports. Upper Middle Income Countries have a share as respondents that is lower 
than their proportion among WTO members35 and the share of Lower Middle 
Income Countries is even lower than that.36 Low Income Countries participate only 
very rarely.37

What could be the explanation for the extremely low participation of Low Income 
Countries38 (and next to non-participation of LDCs)? And how could one explain 
the disproportionately low participation of Lower Middle Income Countries?

One could suggest the following explanations, which have also been discussed in 
the literature39: First, this finding may be connected to the legal and administrative 
costs associated with pursuing a dispute settlement procedure in the WTO (the “par-
ticipation costs hypothesis”). Except for the super-powers, most WTO members do 
not have enough in-house expertise in order to file a complaint and to litigate it 
before a WTO panel, the Appellate Body, and possibly also before a compliance 
panel and implementation arbitrator. They therefore need to hire outside legal coun-
sel, which can be quite expensive,40 and they need to be willing to commit their in- 
house legal counsel and other government officials to invest a significant amount of 
time and efforts to work on the case together with the outside counsel. Poor coun-
tries may not have the financial and administrative means to pursue such costly 
procedures.41 A communication from a group of African member states in relation 
to the DSU review appears to support this explanation.42

35 Their share as respondents to Requests for Consultations is 21.3%, as respondents in Panel 
Requests—18.8%, as respondents in Panel Reports—20.1%, and in AB Reports, 15.3%, while 
they comprise about 23% of all WTO members.
36 Their share as respondents to Requests for Consultations is 15.6%, as respondents in Panel 
Requests—9%, as respondents in Panel Reports—6.3%, and in AB Reports, 8.2%, while they 
comprise about 15% of all WTO members.
37 The participation of Low Income Countries as respondents in WTO dispute settlement proce-
dures are between 4% and 1% although they comprise almost 15% of WTO member states.
38 But see Francois et al. (2008), p. 26, who claim that Low Income Countries (excluding LDCs) 
actually have a disproportionately high share in dispute settlement activity. This conclusion, how-
ever, (apart from the fact that it relates to a different group of countries than the one I refer to, 
which includes LDCs), is based on the authors’ proposed model for predicting participation in the 
dispute settlement system, which is based on their estimates of legal capacity, trade patterns and 
other determinants.
39 See, for instance, Francois, Horn and Kaunitz, pp. 3–4.
40 An LDC and some developing countries can receive legal advice on WTO law for free, and sup-
port in WTO dispute settlement proceedings at discounted rates for subsidized prices, from the 
Advisory Centre on WTO Law (ACWL) based in Geneva. However, not all developing countries 
are members in the ACWL, and the ACWL will of course not cover the costs of the country’s own 
legal and administrative staff that will have to work on the case together with the ACWL.
41 Bütler and Hauser (2000) mention rents and costs accrued during the long litigation process as 
an important determinant of the payoffs of both the complainant and the plaintiff in a dispute case. 
Also Nordström (2005) is of the opinion that the cost of using the system is a reason for the limited 
participation of LDCs.
42 During negotiations on the improvement and clarification of the DSU in 2002, the African Group 
argued that the low participation rate of African Members, many of which are classified as LDCs, 
“…is not because they have never had occasion to want to enforce their rights, or the obligations 
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Secondly, there may also be political costs involved in confronting another WTO 
member, especially if it is a powerful country (the “power hypothesis”). A poor 
country may be less able to bear such costs and less willing to cause frictions in its 
international relations. It may also be less able to deter acts of political or economic 
retaliation by the targeted state, such as a cut in aid or in special trading status.43 
Finally, since the enforcement mechanism of the system, when the losing member 
state refuses to comply, is based on retaliation, poor countries, with small econo-
mies, may be deterred from initiating a complaint, considering their limited retalia-
tory power. Although our four-tier grouping of WTO members is based on GNI per 
capita, and not collective GNI or GDP, it should be noted that on average the GDP 
of the group of Low Income Countries is significantly lower than that of all the other 
groups, less than one tenth of the next group, the Lower Middle Income Countries.44 
This group in turn has an average GDP that is less than one third of the Upper 
Middle Income Countries.45 Thus, these two lower groups represent economically 
weak and vulnerable countries that are less able to bear the costs that may be associ-
ated with a formal dispute settlement procedure in the WTO. There is some support 
in the empirical literature that these considerations have an impact.46

of other Members, but due to structural difficulties of the Dispute Settlement System. See WTO 
(2002) Dispute Settlement Body—Special Session—Negotiations on the Dispute Settlement 
Understanding—Proposal by the African Group. https://docs.wto.org/dol2fe/pages/fe_search/
FE_S_S009-DP.aspx?language=E&CatalogueIdList=108842&CurrentCatalogueIdIndex=0&Full
TextHash=371857150&HasEnglishRecord=True&HasFrenchRecord=True&HasSpanishRecord=
True, p. 1. Accessed 27 October 2017.
43 With “retaliation”, I mean subtle actions, not amounting to clear violations of international trade 
rules, taken by a state that has been targeted by a WTO complaint and directed against the com-
plainant’s interests. For instance, most LDCs are receiving foreign aid from developed countries 
and even from several developing countries (such as China, Korea and Israel). Such foreign aid can 
be withdrawn or reduced by the donor country if it feels intimidated by a WTO complaint. 
Likewise, LDCs and most developing countries enjoy unilateral trade benefits when exporting to 
developed countries, under the Generalized Scheme of Preferences (GSP). However, the GSP 
granting country is free to exclude certain countries or to limit their preferences for various rea-
sons. This may therefore serve as a deterrent for such countries to initiate dispute settlement pro-
cedures, at least against developed countries from which they receive such benefits.
44 The average GDP of the Low Income Countries is $12.37 billion, whereas the average GDP of 
the Lower Middle Income Countries is $139.39 billion. The average GDP of the Upper Middle 
Income Countries is $489.11, which is about 3.5 times that of the Lower Middle Income Countries. 
Finally, the average GDP of the High Income Countries is $1799 billion, which is almost 3.7 times 
that of the Upper Middle Income Countries and 145 times higher than the Low Income Countries. 
Hence, the gaps between the GDPs of the various groups are huge.
45 See the exact figures in the previous footnote.
46 Zejan and Bartels (2006) examine two aspects of aid dependence: one is whether aid will 
decrease after an aid-receiving state has initiated a trade dispute against a donor state. The other is 
whether there is a lower probability that an aid-dependent member state will initiate a complaint 
against a state that grants it foreign aid. The ordinary least squares regressions used to test the first 
aspect confirmed robustly the hypothesis and indicated that the correlation is statistically signifi-
cant. This suggests that donors tend to penalize developing countries that seek to protect their 
interests in the multilateral trade system. The probit regressions, however, which were used to 
examine the second aspect, provided less robust but nevertheless supportive results for the hypoth-
esis that the amount of aid received affects the probability of initiating a dispute.
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Finally, traders and government officials of Low Income Countries and of Lower 
Middle Income Countries may, on average, be less sophisticated than those from 
High Income and Upper Middle Income Countries (the “legal capacity hypothe-
sis”). They may therefore be less familiar with the quite complex provisions of 
GATT and the other WTO agreements, and of the inter-governmental dispute settle-
ment mechanism that the WTO provides. The traders may be less likely to recognize 
a violation of those provisions, to bring it to the knowledge of the relevant govern-
ment official and to be able to convince the official that there is a venue where the 
government could pursue the complaint in order to benefit the trader. In the absence 
of such a well-informed dialogue between traders and government officials, a com-
plaint is not likely to be brought. Hence the low numbers of complaints.47 This 
explanation has found some support in empirical research.48

4  Is There a Correlation Between GDP and GNI per Capita 
and Number of Complaints Filed?

Finally, I have examined whether there is a statistical correlation between the num-
ber of times a WTO member state has initiated dispute settlement procedures by 
filing a Request for Consultations, and such member’s GDP or GNI per capita 
(Atlas Method).49 Since the data is not normally distributed and has outliers, the 
non-parametric Spearman’s rank correlation coefficient was used. The correlation 
coefficient for the association between GNI per capita and the number of times the 
country filed a Request for Consultations was 0.411, which reflects a statistically 
significant correlation, although not very strong.50 The correlation coefficient for the 
association between GDP and the number of times the country filed a Request for 

47 This explanation is suggested and tested by Horn et al. (1999), p. 14.
48 For instance, Horn et al. (1999) use the size of countries’ WTO delegations in Geneva as a proxy 
for countries’ legal capacity and ability to detect and challenge violations. They find that countries 
with more legal capacity litigate more, controlling for trade interests. However, this relationship is 
rather weak in their study.

Guzman and Simmons (2005), on the other hand, include the number of embassies abroad, 
countries’ nonmilitary government expenditures, and an index for the quality of government 
bureaucracies and conclude that the capacity hypothesis is better supported than the power hypoth-
esis, but also find that poorer complainants have tended to focus on the big targets, where the 
potential gains are bigger, a strategy that is consistent with a tight capacity constraint, rather than 
a fear of retaliation.
49 As explained above in footnote 36, the number of initiations has been adjusted according to the 
amount of time a country has been a WTO member.
50 A coefficient of 1 reflects a perfect monotonic correlation, whereas a coefficient of 0 indicates 
that there is no correlation whatsoever. The closer the coefficient is to 1, the stronger the correla-
tion. Thus, a coefficient of 0.677 indicates a stronger correlation than 0.411. Theoretically, there 
could also be a negative coefficient of down to −1. That means that as the X values increase, the Y 
values tend to decrease.
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Consultations was 0.677, which is much stronger. Figure 1.6 shows the correlation 
on a graph, reflected by the increasing trend between the GDP and the number of 
dispute settlement initiations.51

Thus, a country’s GDP is a stronger indicator of its propensity to initiate a com-
plaint at the WTO dispute settlement system than its GNI per capita.52

What may be the explanation for this finding? Again, it may be connected to the 
high legal and administrative costs associated with pursuing a dispute settlement 
procedure in the WTO that we discussed in the previous section. Here the national 
GDP is more important than the GNI per capita. Also, the political costs involved in 
confronting another WTO member are harder to bear for a country with a low GDP 
(and a small population) than one with a high one. Again, it is the national GDP that 
matters here, more than the GNI per capita. Finally, this finding could also be 
explained in relation to the prevailing state’s ability to enforce the ruling in its favor 
by the threat, or actual use, of retaliation (“suspension of concessions”). The larger 
the GDP of such country, the more credible is the threat, and as noted, this may have 
bearing on the state’s willingness to initiate a complaint in the first place.

51 A similar, but not identical, finding was reached by Francois et al. (2008), p. 16, based on data 
from the first 12 years (1995–2006). They see GDP as a proxy for legal capacity. However, it may 
also be a proxy for the ability to bear legal and political costs, as I postulate in my analysis.
52 A similar finding was reported by Horn et al. (1999), p. 18.
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A case in point is Israel. It is one of the High Income Countries with a relatively 
low GDP,53 and it has never initiated a complaint in the WTO. It has also never been 
targeted by such a complaint. Its two biggest trading partners are the United States 
and the European Union. It would be very reluctant to initiate a complaint against 
any of these super-powers, in particular against the United States. Likewise we have 
a group of 13 other High Income Countries with a relatively low GDP that have 
never initiated a complaint, nor been targeted by one.54 There are also another four 
countries in this group of High Income Countries with a low GDP that have only 
initiated a complaint once.55

5  Is There a Higher Propensity for Poorer Countries 
to Settle?

After a Request for Consultations has been submitted, and in the course of these 
consultations, or later on, the parties to the dispute may reach an agreement to settle 
the case. This happens frequently, and in such cases, there is no need to initiate or to 
conclude a panel procedure. I was interested in examining whether poorer countries 
have a higher propensity to settle than richer countries. My findings are presented in 
Table 1.2 below.

As one can see, the figures do not lend strong support to the hypothesis that 
poorer countries tend to settle more that rich ones, in order to save costs. The per-
centage of complainants that agree to withdraw their complaint after a mutually 
agreed solution was reached is only slightly higher for Lower Middle Income 
Countries (20.25%) than for High Income Countries (17.96%)—less than 2.5%—
and not significant enough to draw conclusions. That is particularly so, considering 
that Upper Middle Income Countries tend to settle slightly less (17.05%) than High 
Income Countries, so there does not seem to be any correlation between income and 
propensity to settle. Only a small difference can be seen in relation to respondents 
that agree to settle, where the rate for High Income countries (15.79%)56 is slightly 

53 Israel’s GNI per capita is $34,990 and its GDP is $304 billion, much less than the average GDP 
of the group of High Income Countries, which is $1799 billion.
54 This group includes the following countries, in addition to Israel: Bahrain, Barbados, Brunei 
Darussalam, Iceland, Kuwait, Liechtenstein, Macau, Oman, Qatar, Seychelles, St. Kitts & Nevis, 
Trinidad & Tobago, and United Arab Emirates. None of them has ever filed a Request for 
Consultations, and only one of them has been complained against (Trinidad & Tobago). All of 
these countries have a GDP of around 400 billion or less (most of them significantly less than that 
sum).
55 These four WTO members are: Antigua and Barbuda, Hong Kong, Singapore and Uruguay.
56 The cases where High Income Countries agreed to settle the case where they served as respon-
dents are these: DS5, DS6, DS7, DS12, DS13, DS14, DS16, DS19, DS20, DS21, DS23, DS27, 
DS28, DS32, DS35, DS37, DS39, DS40, DS42, DS72, DS73, DS82, DS83, DS85, DS86, DS89, 
DS105, DS106, DS115, DS119, DS124, DS125, DS151, DS158, DS171, DS190, DS193, DS196, 
DS210, DS228, DS235, DS247, DS250, DS261, DS281, DS287, DS292, DS293, DS297, DS311, 
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lower than that of Upper Middle Income Countries (17.07%),57 which in turn is 
slightly lower than that of Lower Middle Income Countries (18.18%).58 but the dif-
ference is not very significant. I should note that the numbers above relate to mutu-
ally agreed solutions notified by the involved member states to the DSB at any stage 
of the procedures, including where such agreement was reached after a panel and 
AB report.

DS313, DS323, DS326, DS344, DS354, DS361, DS364, DS369, DS382, DS391, DS469, DS404, 
DS429. It should be noted, that when several complainants joined in one complaint against one 
respondent, this was counted as one case.
57 The cases where Upper Middle Income Countries agreed to settle the case where they served as 
respondents are these: DS1, DS43, DS181, DS198, DS199, DS227, DS232, DS237, DS240, 
DS255, DS284, DS298, DS309, DS329, DS348, DS358, DS359, DS372, DS373, DS374, DS378.
58 The cases where Lower Middle Income Countries agreed to settle the case where they served as 
respondents are these: DS36, DS74, DS91, DS92, DS93, DS94, DS96, DS102, DS305, DS306, 
DS327, DS481.

Table 1.2 Percentage of parties that agree to settle or terminate the case (1995-May 2017)

Percentage of complainants that 
settled

Percentage of respondents that 
settled

High income countries 17.96% (74/412)a 15.79% (63/399)
Upper middle income 
countries

17.05% (22/129)b 17.07% (21/123)

Lower middle income 
countries

20.25% (16/79)c 18.18% (12/66)

Low income countries 0 (0/0) 0 (0/0)
aThe cases where High Income Countries agreed to settle the case where they served as complain-
ants are these (where a dispute involved more than one complainant, the name of the complainant 
that is a High Income Country has been indicated in parentheses): DS1, DS5, DS6, DS7, DS13, 
DS14, DS16(US), DS20, DS21, DS27(US), DS28, DS35(Argentina), DS35(Australia), 
DS35(Canada), DS35(New Zealand), DS35(US), DS36, DS37, DS39, DS40. DS42, DS43, DS72, 
DS73, DS74, DS82, DS83, DS85, DS86, DS89, DS91, DS92, DS93, DS94, DS96, DS102, DS106, 
DS115, DS119, DS124, DS125, DS151, DS158(US), DS171, DS193, DS193, DS196, DS199, 
DS210, DS227, DS232, DS235, DS240; DS247, DS255, DS261, DS287, DS292, DS293, DS297, 
DS305, DS309, DS311, DS323, DS326, DS354, DS358, DS369, DS372, DS373, DS378, DS391, 
DS469, DS481. (Also the denominator – 412 – relates to the total number of times that a High 
Income Country has requested consultations within the WTO dispute settlement system, since its 
establishment until May 28, 2017. The same applies to the numbers for the other types of member 
states)
bThe cases where Upper Middle Income Countries agreed to settle the case where they served as 
complainants are these (where a dispute involved more than one complainant, the name of the 
complainant that is an Upper Middle Income Country has been indicated in parentheses): DS12, 
DS16, DS23, DS27(Ecuador), DS27(Mexico), DS35(Thailand), DS105, DS158(Mexico), 
DS158(Panama), DS181, DS190, DS228, DS237, DS250, DS281, DS329, DS344, DS348, DS359, 
DS361, DS364, DS382
cThe cases where Lower Middle Income Countries agreed to settle the case where they served as 
complainants are these (where a dispute involved more than one complainant, the name of the 
complainant that is a Lower Middle Income Country has been indicated in parentheses): DS16 
(Guatemala), DS16 (Honduras), DS19, DS27(Guatemala), DS27(Honduras), DS32, 
DS158(Guatemala), DS158(Honduras), DS284, DS298, DS306, DS313, DS327, DS374, DS404, 
DS429
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6  Compliance with DSB Rulings: What Is the Motivation 
for Article 21.5 Procedures?

Since we have dealt with how the various types of countries use the dispute settle-
ment system, we shall now proceed to present some findings with regard to the 
compliance patterns of the system. In this connection, one should recall what the 
DSU Article 21.1 stipulates:

Prompt compliance with recommendations or rulings of the DSB is essential in order to 
ensure effective resolution of disputes to the benefit of all Members.

In order to understand what will follow, it could be helpful to recall how the compli-
ance system of the DSU works. The following paragraphs will describe it briefly.

If a complaint has been accepted, in full or partly, a dispute settlement panel, or, 
in case of an appeal, the Appellate Body, has most likely recommended that the 
respondent member state “bring the [non-conforming] measure into conformity” 
with the relevant WTO agreement.59 Under the “negative consensus” rule, such a 
recommendation will be deemed to have been adopted automatically by the DSB 
within 60 days of the date that the panel report was circulated to WTO members,60 
or 30 days in case of an AB report, unless the DSB decides by consensus not to 
adopt it.61 “Consensus” here means “including the winning party” that will have to 
agree to waive its right to have the report adopted, in order to prevent adoption. This 
almost never happens.

DSU Article 21.3 then provides that at a DSB meeting held within 30 days after 
the date of adoption of the report, the member to whom the recommendation is 
directed shall inform the DSB of its intentions in respect of implementation of the 
recommendations and rulings of the DSB. If it is impracticable to comply immedi-
ately with the recommendations and rulings (for instance, because legislative 
amendments are required), the member concerned shall have “a reasonable period 
of time” in which to do so. The duration of such period of time can be determined 
either by agreement between the parties to the dispute, or through arbitration.

If the member concerned has taken measures to comply with the DSB rulings but 
the complainant member considers these measures as non-satisfactory, it can bring 
such dispute to a so-called “compliance panel”, also known as “Article 21.5 
Procedures”, after the DSU provision that created them. Such dispute shall, wher-
ever possible, resort to the same panel that decided the original dispute.62

The next station on the road to compliance with the DSB ruling, in the case that 
the member concerned fails to bring the inconsistent measure into compliance, is 
the so-called “suspension of concessions”.63 This is WTO jargon for retaliatory 

59 DSU, Art. 19.1.
60 DSU, Art. 16.4. That is, provided that the panel report was not appealed.
61 DSU, Art. 17.14.
62 DSU Art. 21.5.
63 DSU Art. 22.2.
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trade sanctions by the affected member state. However, such suspension needs 
authorization by the DSB64 and it must be at a level “equivalent to the level of the 
nullification or impairment” caused by the non-compliance.65 When a dispute arises 
on whether the suspensions proposed are at the appropriate level, or whether they 
comply with the principles and procedures prescribed by the DSU, this dispute can 
be referred to arbitration, either by the original panel or by an arbitrator appointed 
by the WTO’s Director General. This is known as an Article 22.6 Procedure.

The figures that follow will present statistics related to members’ use of the 
Article 21.5 procedures aimed at determining whether compliance measures taken 
by the member concerned are indeed satisfactory and amount to compliance with 
the DSB ruling and the relevant WTO agreements. The question that I wanted to 
explore is whether disputes on compliance measures always reflect a good-faith 
disagreement between the parties on how to understand the ruling of the WTO panel 
or AB, as well as the relevant provisions in the agreements. Or, perhaps, they are 
used by the member that is required to comply as a means to delay compliance and 
to raise the price of enforcement against it through the WTO system?66

The reason delay tactics can pay off is that in the WTO system there is no way to 
compel a member that has been found to violate its trade obligations to compensate 
the wronged trade partners for the losses they have suffered as a result thereof.67 The 
only remedy the system provides to date is one that is aimed at inducing compliance 
from now and onwards.68 Since a member state often derives benefits from its 
 violations, whether economic or political benefits or both, and that is often what 
caused it to violate in the first place, the longer it can stall compliance the more 
benefits it will capture. Conversely, the member whose benefits have been nullified 

64 DSU, Art. 22.2.
65 DSU, Art. 22.4.
66 That compliance procedures are often used as a means to delay compliance was already specu-
lated by Davey (2015), p. 125 (“Prospective retaliation gives the losing country an incentive to 
delay the time of reckoning as long as possible and probably explains the extensive delays in the 
system as well as the frequent use of Article 21.5 compliance proceedings.”) My figures lend sup-
port to this speculation.
67 This lack of a real remedy of compensation for losses suffered has been the topic of much aca-
demic discussion. See, for instance, Bronckers and Van den Broek (2005). A proposal for financial 
compensation was also made by a group of African member states as part of the Doha Development 
Agenda. See WTO (2002) Dispute Settlement Body—Special Session—Negotiations on the 
Dispute Settlement Understanding—Proposal by the African Group. https://docs.wto.org/dol2fe/
pages/fe_search/FE_S_S009-DP.aspx?language=E&CatalogueIdList=108842&CurrentCatalogue
IdIndex=0&FullTextHash=371857150&HasEnglishRecord=True&HasFrenchRecord=True&Has
SpanishRecord=True. Accessed 27 October 2017. The possibility of “compensation” is mentioned 
in DSU, Art. 22.1, but only as a temporary and voluntary measure. In other words, a member state 
cannot be compelled to compensate another member state for injury suffered. Compensation can 
only be part of a mutually agreed solution, and in most cases, it does not involve monetary com-
pensation, but rather alternative trade concessions.
68 The possibility of compensation is mentioned in DSU, Art. 22. However, it does not refer to 
financial compensation for past losses, but rather to alternative concessions that the two member 
states can agree on as a temporary substitute for the withdrawal of the inconsistent measure.
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or impaired continues to suffer losses until full compliance is achieved. Hence, a 
member state who manages to establish a reputation of one that always uses delay 
tactics when it loses a case, not only captures the trade benefits during the stalling 
period, but also raises the cost of enforcement against it, thus deterring other mem-
ber states from initiating dispute settlement procedures against it. Such member 
states may therefore prefer to strike a halfway compromise with this state, instead 
of embarking on lengthy and costly dispute settlement procedures.

In the period that we examined (1995–2016), there have been 36 reports issued 
by compliance panels.69 Only three of those found full compliance by the member 
concerned.70 There are perhaps 3–4 more cases where the member concerned was 
found to have complied in a significant part, while still found to be non-compliant 
in some matters.71 Hence, in 33 cases, which comprise almost 92% of the compli-
ance procedures, the panel found that the member concerned had not complied fully 
with the DSB ruling. With such a high percentage of non-compliance, it is hard to 
believe that in all of these cases there was a genuine legal question before the panel, 
with equally strong arguments for each side that could have gone both ways.

One should add that in many cases, when the member states are found to be non- 
compliant, they file an appeal on this finding to the AB, thus further delaying the 
resolution of the dispute. And several times, prevailing members are forced to initi-
ate a second recourse to compliance procedures in their efforts to achieve full com-
pliance. This will happen usually when the member concerned has introduced new 
implementation measures that it claims amount to compliance, after the first ones 
were found to be inconsistent.

69 These are the disputes where Article 21.5 panel reports with substantial findings on whether there 
is compliance or not have been issued (the name of the member that requested the compliance 
panel is in brackets): DS27(EU); DS27(Ecuador); DS18(Canada): DS126(US); DS46(Canada); 
DS70(Brazil); DS58(Malaysia); DS132(US); DS108(EU); DS46—2nd Recourse(Canada); 
DS113(New Zealand); DS103(US); DS103—2nd Recourse(US); DS113—2nd Recourse(New 
Zealand); DS141(India); DS212(EU); DS207(Argentina); DS245(US); DS108—2nd 
Recourse(EU); DS257(Canada); DS277(Canada); DS264(Canada); DS268(Argentina); 
DS285(Antigua & Barbuda); DS267(Brazil); DS312(Indonesia); DS27—2nd Recourse(Ecuador); 
DS27—2nd Recourse(US); DS294(EU); DS322(Japan); DS316(US); DS353(EU); 
DS384(Canada); DS386(Mexico); DS397(China); DS381(Mexico); DS414(US). There have been 
56 requests for consultations to date under Article 21.5. However, many of these proceedings were 
settled before a panel was established or before it issued a report. There are also several proceed-
ings that are ongoing now (May 2017) and reports have yet to be issued.
70 The disputes where full compliance was found were: DS212(EU); DS46(Canada) and 
DS58(Malaysia). In cases where there have been appeals on the compliance panels’ findings, we 
have considered the final outcome, as determined by the AB.
71 For instance, in DS141(India), the panel ruled that the EU’s implementation was not inconsistent 
with its obligations, but the AB reversed some of these findings and found partial non-compliance, 
which the EU was asked to rectify.
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Out of these 33 cases with findings of non-compliance, 21 ended up with requests 
from the DSB to authorize suspension of concessions.72 That represents 64%.73 In 
other words, we have a very high share of cases where even after it has been estab-
lished that the members concerned have not complied fully, these members con-
tinue to maintain their refusal to comply, often even to the point of suffering 
economic consequences. This finding also lends support to the assumption that the 
issue in many of these proceedings is not one of legal uncertainty as to the meaning 
of the ruling, but rather one of unwillingness, or political inability, to comply with 
the ruling.

7  Compliance with DSB Rulings: Who Complies and Who 
Doesn’t?

As explained above, if a member state that has lost in a dispute settlement procedure 
continuously fails to comply with the DSB ruling, the prevailing member state may 
decide that the only way to induce compliance is to ask for suspension of conces-
sions. During the time period that was examined (1995–2015) there were 38 sus-
pension requests submitted to the DSB. Using suspension requests as a proxy for 
non-compliance (based on the reasonable assumption that if a losing member state 
fails to comply, the prevailing state will submit a suspension request), this indicates 
a total compliance rate of about 80%.74 On the one hand, this is not a bad rate and 

72 The following are the 21 disputes out of the 33 disputes where a compliance panel had deter-
mined non-compliance, that also involved a request for suspension of concessions: DS27(Ecuador); 
DS18(Canada); DS46(Canada); DS108(EU); DS113(New Zealand); DS103(US); DS103—2nd 
Recourse(US); DS113—2nd Recourse(New Zealand); DS245(US); DS257(Canada); 
DS277(Canada); DS264(Canada); DS268(Argentina); DS285(Antigua & Barbuda); 
DS267(Brazil); DS294(EU); DS322(Japan); DS316(US); DS384(Canada); DS386(Mexico); 
DS381(Mexico). In some of these cases, a mutually agreed solution was reached soon after the 
request for suspension of concessions had been approved, or sometimes even before it was 
approved.
73 The more accurate percentage is actually 66% (21/32), because in one of the disputes (DS27(EU)), 
it was the non-compliant party (the EU) that requested the compliance panel, asking it to rule that 
it had complied. The request was denied by the panel, who did not think that the EU had proven 
compliance, but one naturally cannot expect a request for suspension by the EU against itself here. 
The request for suspension by Ecuador against the EU has already been counted once.
74 Between the relevant years (1995–2015) there were, according to the figures of worldtradelaw.
net, 141 WTO disputes where at least one violation was found. These are the cases where compli-
ance is required. These disputes involved 192 complainants (several disputes had more than one 
complainant). The 38 suspension requests submitted during 1995–2015 involved 27 distinct dis-
putes (several disputes involved more than one complainant and each one of them submitted a 
request for suspension of benefits). If we divide the number of disputes where at least one violation 
was found (141) by the number of disputes where suspension requests were eventually submitted 
(27), the result is 19.1% non-compliance. This reflects a compliance rate of 80.9%. An alternative 
approach is to divide the number of prevailing complainants, in other words the number of com-
plainants involved in disputes where at least one violation was found (192), by the number of 
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explains why member states have confidence in the system and use is often. On the 
other hand, 20% non-compliance is not an insignificant percentage, in particular 
when, as we will see, it is not proportionally distributed among all member states.

The member states that were the targets of suspension requests, and how many 
times they were so targeted, is described in Fig. 1.7.

Figure 1.7 indicates that the United States holds a disproportional share of the 
number of suspension requests, namely more than two thirds of them (68%).75 The 
US also holds a disproportionate share in the number of compliance procedures 
(44% of those that went to panels and had reports issued76; 38% of all Article 21.5 
requests for consultations).77 The US share in world imports amounts only to 

suspension requests (38), the result is not much different, namely 19.8% non-compliance. This 
reflects a compliance rate of 80.2%. Often, but not always, states will comply after a suspension 
request has been submitted, and maybe after suffering its consequences for some time, so if we 
were to add this belated compliance, we would have an even higher compliance rate. On the other 
hand, there are probably also cases where a member state refrains from submitting a suspension 
request, despite non-compliance, for whatever reason, such as various geopolitical considerations, 
so these cases may offset each other.
75 Out of the 38 suspension requests, 26 were filed against the United States. This is the list of cases 
where requests for suspension were submitted against the US (the name of the requesting state is 
in brackets): DS108(EU); DS136(EU); DS160(EU); DS162(Japan); DS217(Japan); DS217(India); 
DS217(EU); DS217(Brazil); DS217(Korea); DS217(Chile); DS234(Canada); DS234(Mexico); 
DS257(Canada); DS264(Canada); DS267, SCM4.10(Brazil); DS267, SCM7.9(Brazil); 
DS268(Argentina); DS277(Canada); DS285(Antigua); DS294(EU); DS322–23(Japan); DS322–
24(Japan); DS353(EU); DS384(Canada); DS386(Mexico); DS408(Indonesia).
76 For the US share of the compliance procedures where panel reports were issued, our examination 
includes all reports issued between 1995 and 2015 where there was a ruling on the dispute (compli-
ance—yes, or no?). These cases are the following disputes (the name of the requesting state is in 
brackets) out of a total of 36: DS381(Mexico); DS386(Mexico); DS384(Canada); DS353(EU); 
DS322(Japan); DS294(EU); DS267(Brazil); DS285(Antigua); DS268(Argentina); 
DS264(Canada); DS277(Canada); DS257(Canada); DS108(EU) 2nd Recourse; DS212(EU); 
DS108(EU); DS58(Malaysia).
77 For the US share of all Article 21.5 requests for consultations, I used all the requests for consulta-
tions recorded between 1995 and April 6, 2017, except those that were submitted by the member 
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13.8%,78 which of course is considerably lower than its high share of compliance 
procedures and suspension requests. The US was also the respondent in a relatively 
high proportion of all issued panel reports, namely in 38% of them (78 out 207). 
However, this high rate of US participation as a respondent to complaints on trade 
violations is still much lower than its share in suspension requests. During the years 
we checked, there were 75 complainants that prevailed over the US.79 These are the 
cases where there is a potential for suspension requests in case of non-compliance. 
Indeed, 26 of these complainants ended up submitting suspension requests against 
the US.80 That corresponds to 34.6% of the total. In other words, more than one third 
of the complainants who prevailed over the US in dispute settlement procedures, 
were forced to turn to trade sanctions in their effort to obtain compliance by the US.

The next biggest “sinner” in the WTO is the European Union, which was the 
target of 15.8% of the suspension requests.81 EU’s share in compliance panels is 
16.7%82and in requests for consultations regarding compliance – 20%.83 Those per-
centages are slightly higher than the EU’s share in world imports, which amounts to 
14.36%.84 It also corresponds roughly to the proportion of cases in which the EU 

state itself that is to comply. These cases are the following disputes (the name of the requesting 
state is in brackets) out of a total of 50: DS437(China); DS381(Mexico) 2nd Recourse; 
DS381(Mexico); DS386(Mexico); DS384(Canada); DS353(EU); DS344(Mexico); DS322(Japan); 
DS294(EU); DS282(Mexico); DS267(Brazil); DS285(Antigua); DS268(Argentina); 
DS264(Canada); DS277(Canada); DS257(Canada); DS108(EU) 2nd Recourse; DS212(EU); 
DS108(EU); DS58(Malaysia); DS99(Korea).
78 For year 2015, see WTO (2016) Profiles of United States of America. http://stat.wto.org/
CountryProfile/WSDBCountryPFView.aspx?Language=S&Country=US. Accessed 26 October 
2017. I preferred to use the US share in world imports and not the combined import and export 
share (which is lower), because the majority of complaints are initiated against a country’s import 
policies, and not its export policies.
79 In some panel procedures, we have multiple complainants in one procedure (who all complain 
about the same measure of the respondent state). When such complainants prevail in the case, each 
one of them is entitled to submit a suspension request. We have therefore counted the numbers of 
prevailing complainants and used that number as our denominator.
80 Those 26 cases are listed in note 81 above.
81 This is the list of cases where requests for suspension were submitted against the EU (the name 
of the requesting state is in brackets): DS26(US); DS27(US); DS27(Ecuador); DS48(Canada); 
DS291(US); DS316(US).
82 For the EU’s share of the compliance procedures where panel reports were issued, our examina-
tion (as with the US) includes all reports issued between 1995 and 2015 where there was a ruling 
on the dispute (compliance—yes, or no?). These cases are the following disputes (the name of the 
requesting state is in brackets) out of a total of 36: DS397(China); DS316(US); DS27(US); 
DS27(Ecuador) 2nd Recourse; DS141(India); DS27(Ecuador).
83 For the EU’s share of all Article 21.5 requests for consultations, I used all requests for consulta-
tions recorded between 1995 and April 6, 2017, except those that were submitted by the member 
state itself that is to comply. These cases are the following disputes (the name of the requesting 
state is in brackets) out of a total of 50: DS397(China); DS316(US); DS27(US); DS27(Ecuador) 
2nd Recourse; DS27(Panama); DS27(Nicaragua); DS27(Honduras); DS141(India); 
DS27(Ecuador); DS27(Ecuador, Guatemala and others).
84 For share in imports for year 2015, see WTO (2016) Profile of EU (28). http://stat.wto.org/
CountryProfile/WSDBCountryPFView.aspx?Language=E&Country=E28. Accessed 26 October 
2017.
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was a respondent to complaints on trade violations where panel decisions were 
issued (18.36%).85

If, however, we compare the number of times that Developing Countries were 
respondents in panel procedures to their share in suspension requests, we get a very 
different picture. Developing Countries were the respondent in 65 out of 207 issued 
panel reports, which corresponds to 31.4%. In contrast, there has only been one 
suspension request that has targeted a developing country, namely Brazil,86 corre-
sponding to less than 3%. There were 52 complainants that prevailed over 
Developing Countries, where therefore the potential for a suspension request 
existed. But, as noted, only one of those complainants had to revert to such a request. 
One could assume that in all other cases, the developing country complied with the 
DSB ruling and eliminated the non-consistent measure.87

Likewise, China is an emerging superpower on the international arena. It is con-
sidered the world’s biggest exporter, and its share in world imports amounts to 
10.06%,88 only somewhat lower than the US.89 China has been a respondent in 12 
out of the 130 panel reports issued since China joined the WTO in 2001. That 
amounts to 9.23%, approximately the same proportion as China’s share in world 
imports. However, the number of suspension requests that have been filed against 
China is zero. Its share in compliance panels is 2.8%90 and in requests for consulta-
tions regarding compliance—4%.91 In fact, until 2014, there was never any request 
for consultation regarding compliance filed against China, and now there are two. 
One wonders if what is happening is that China is learning from the US, EU and 
Canada how to take advantage of the system,92 or perhaps it is a way of retaliating 

85 The EU was a respondent in 38 out of 207 issued panel decisions.
86 WTO (2001) Brazil—Export Financing Programme for Aircraft. https://www.wto.org/english/
tratop_e/dispu_e/cases_e/ds46_e.htm. Accessed 27 October 2017.
87 The Developing Countries’ share in requests for consultations regarding compliance is 20% 
(including those of China and Korea), which is also lower than their share as respondents in panel 
procedures (10 requests out of 50). Their share in compliance procedures where a panel report was 
issued is lower: only 16.7% (6 out of 36).
88 For China’s share in imports for 2015, see WTO (2016) Profile of PRC. http://stat.wto.org/
CountryProfile/WSDBCountryPFView.aspx?Country=CN&. Accessed 26 October 2017.
89 China’s share in world exports is 13.8%, so for imports and exports combined, China’s and US’s 
shares in world trade are about the same.
90 For China’s share of the compliance procedures where panel reports were issued, our examina-
tion (as with the US and the EU) includes all reports issued between 1995 and 2015 where there 
was a ruling on the dispute (compliance—yes, or no?). There was only one case like that out of 36: 
DS414(US).
91 For China’s share of all Article 21.5 requests for consultations, I used all the requests for consul-
tations recorded between 1995 and April 6, 2017, except those that were submitted by the member 
state itself that is to comply. These cases are the following disputes (the name of the requesting 
state is in brackets) out of a total of 50: DS427(US); DS414(US).
92 Indeed, Marcia Harpaz in her 2010 article about China’s participation in the WTO dispute settle-
ment system, argues that China’s initial reluctance to participate in formal dispute settlement has 
its roots in Chinese Confucian culture that views litigation as bad faith, and that what caused this 
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against the US. If so, we might also see a first request for suspension of concessions 
against China, soon, which would be an unfortunate development.

When China acceded to the WTO, many scholars and policy makers were very 
skeptical about the willingness and ability of China to comply with international 
trading rules,93 and some even predicted that its accession could cause “a flood of 
complaints” that would disrupt the dispute settlement system and “threaten the 
long-time viability of the WTO”.94 However, China’s record on compliance, at least 
for now and at least as measured by the number of suspension requests filed against 
it, seems to be perfect.

Suspension requests are the “last station” on the long winding road of the WTO 
dispute settlement procedures and they represent the targeted member state’s unwill-
ingness to submit to the system and to respect its international obligations. 
Suspension of concessions are not the goal of any complainant, but merely a last- 
resort means to induce the other party to live up to its commitments and to maintain 
the trade liberalization bargain embedded in the Marrakesh Agreement establishing 
the WTO. John Jackson taught us that while the diplomacy of the 1947 GATT was 
“power oriented”, the post-Marrakesh WTO is “rule oriented”.95 It would seem, 
however, that some of the powerful member states are not so keen on abandoning 
the use of their power even within what is supposed to be a rule-oriented dispute 
settlement system.

8  How Long Do WTO Dispute Settlement Procedures Take?

An important component of a dispute settlement system’s effectiveness is the time 
that it takes for it to resolve a dispute. “Justice delayed is justice denied”, is a well- 
known legal maxim. This is true even in a system that compensates for past injuries. 
So much more in one where no such compensation is available. The drafters of the 
DSU were well aware of the need for “the prompt settlement” of disputes, and that 
it is “essential to the effective functioning of the WTO and the maintenance of a 
proper balance between the rights and obligations of Members.”96 They therefore set 
out what was meant to be a tight timetable for each of the stages in the process, and 

to change is a process of socialization, i.e., a process by which the newcomer becomes incorpo-
rated into organized patterns of interaction and learns from the more experienced participants what 
is the “proper” and acceptable way of behavior. See Harpaz (2010), p. 1155. Just like this process 
led China in 2006 to start initiating formal complaints against other WTO member states, it may 
have led it to delaying compliance with DSB rulings in 2014, and may in the future lead it to delay 
compliance to the point of suspension of concession requests being filed against it.
93 Harpaz (2010), p. 1168.
94 Ostry (2003), p. 37.
95 Jackson (1989), p. 110–11 and Jackson (1997), p. 60.
96 DSU, Art. 3.3.
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they took measures to prevent the ability of members to block its progression, which 
had been plaguing the 1947 GATT system.97

Hence, DSU Article 4.7 allots 60  days for the consultation procedures, after 
which the complaining party may request the establishment of a panel. The compo-
sition and establishment of the panel must be completed within 45 days at most.98 
DSU Article 12.8 provides that the period from the date of the panel’s composition 
until it issues its final report “shall, as a general rule, not exceed six months.” In 
cases of urgency, including those relating to perishable goods, the panel shall aim to 
issue its report within 3 months. DSU 12.9 provides that if the panel is unable to 
meet these deadlines, it may extend the time required. However, the provision stipu-
lates that “[i]n no case should the period from the establishment of the panel to the 
circulation of the report to the Members exceed nine months.” For the appellate 
review, the DSU provides that it should normally be concluded within 60 days, and 
“[i]n no case shall the proceedings exceed 90 days.”99 Members are given 20 days to 
consider the report before it is being considered for adoption by the DSB.100 
Adoption by the DSB of a panel report shall occur within 60 days,101 and of an AB 
report within 30 days.102

If we combine all these stages, we will reach a maximum duration of about 
12  months from consultations to adoption for regular panel procedures, and 
15  months at most, if the panel extends the period. Where the panel report was 
appealed, we will reach a maximum duration of 15–16 months, or 18–19 months if 
the panel extended the period.

In view of that, we will now turn to examine the actual duration of dispute settle-
ment procedures in the WTO. We will also examine whether there has been any 
change in this respect over the years. For this purpose, we examined all requests for 
consultations submitted during the WTO’s first 5 years (1995–1999) that went to a 
panel and culminated with a panel report.103 We then measured the time between the 
date of such request and until adoption by the DSB (whether the panel report had 
been appealed or not). Then we did the same for all requests for consultations 

97 Participants in the negotiations of the DSU recall that the time table was taken directly from the 
time table of US section 301 (unilateral) procedures as demanded by the US.
98 DSU, footnote 5 provides that the meeting of the DSB to establish a panel shall be convened 
within 15 days of the request of the member state to do so. DSU, Art. 8.7 allots the parties to the 
dispute 20 days from the establishment of the panel to agree on its composition. If they cannot 
agree, the Director-General of the WTO will compose the panel, and this must be done within 
10 days. So the longest this process can take, if these provisions are followed is 45 days, from the 
request to establishment of a panel to its composition.
99 DSU, Art. 17.5.
100 DSU, Art. 16.1.
101 DSU, Art. 16.4.
102 DSU, Art. 17.4.
103 In other words, we did not include those requests that were settled during consultations or before 
the panel could rule on the dispute, but only those where a substantive panel report was issued. 
There were 58 such requests, out of the 185 requests for consultations submitted during the years 
1995–1999 (from DS1 to DS185). Some of them were resolved by one consolidated panel report.
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 submitted between 2007 and 2011.104 The results of the examination are shown in 
Figs. 1.8 and 1.9, where Fig. 1.8 shows the average durations for these two periods, 
and Fig. 1.9 shows the division of the disputes according to the length of the proce-
dures, for both time periods. Figure 1.8 also shows how many panel procedures and 
AB procedures took place for the requests for consultations submitted within each 
5 years period.

Figure 1.8 shows that from the outset, the WTO dispute system was unable to 
resolve disputes within the timeframe that the drafters of the DSU had tried to 
impose. The average (not the maximum!) duration from request for consultations to 
adoption was much longer than the maximum 15–19 months prescribed by the DSU 
for a process including an AB appeal, namely: 23.21 months for disputes that started 
between 1995 and 1999, and 28 months for those that started between 2007 and 

104 During the years 2007–2011, there were 38 requests for consultations that ended with substan-
tive panel reports (i.e., those where the panel ruled on the dispute, not those where it only recorded 
the parties’ mutually agreed solution). These panel procedures ended with 27 reports (some related 
to consolidated disputes).
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2011.105 Keep in mind that this average includes also cases that did not go to appeal, 
where the maximum duration was prescribed to be shorter.

Figure 1.8 also shows that the delay in the resolution of disputes is not getting 
shorter, but, on the contrary, is getting worse. This, despite the fact that the system 
is dealing with less cases than in the early years. The decreasing numbers of dis-
putes can be seen also in Fig. 1.1 above. Specifically, for our examined periods there 
were 46 panel reports issued for requests for consultations made between 1995 and 
1999,106 and only 27 for requests for consultations made between 2007 and 2011.107 
Of the 46 panel reports of the first period, 36 were subject to full appeal procedures,108 
and out of the 27 panel reports of the later period, only 13 were subject to full appeal 
procedures.

Another perspective on the deterioration in the system’s ability to fulfil its objec-
tive of “prompt settlement” of disputes, can be seen in Fig. 1.9, which groups the 
disputes from both periods according to their duration.

As one can see, in the early days, most disputes (over 60%) were resolved within 
2 years.109 About 31% were resolved within 2–3 years; and 9% within 3–4 years. No 
dispute required more than that. In the later period, however, only 32% were 
resolved in less than 2 years, and 50% required 2–3 years. About 13% required 
3–4 years to be resolved and more than 5% required between 4 and 5 years.110 The 
AB has almost never managed to issue a report within the 60 days prescribed by the 
DSU.111 One needs to keep in mind that these periods do not include the time it takes 

105 The average duration from request for consultations to adoption for the 58 requests for consulta-
tions submitted between 1995 and 1999, which were resolved by a panel or AB report, was 
705.89 days, which is equal to 23.21 months. The average duration for consultations submitted 
between 2007 and 2011 was 851.34 days, which is equal to 27.99 months.
106 The requests for consultations filed between 1995 and 1999 for which substantive panel reports 
were issued (i.e., those where the panel ruled on the dispute and did not only report a mutually 
agreed solution) were as follows: DS2; DS8,10 and 11; DS24; DS33; DS31; DS27; DS50; DS26; 
DS56; DS69; DS54, 55, 59 and 64; DS79; DS58; DS18; DS75 and 884; DS99; DS76; DS126; 
DS46; DS70; DS90; DS103 and 113; DS34; DS87 and 110; DS98; DS121; DS132; DS108; 
DS114; DS138; DS139 and 142; DS160; DS136; DS170; DS156; DS165; DS161 and 169; DS166; 
DS179; DS155; DS141; DS122; DS177 and 178; DS184; DS176; DS146 and 175.
107 The requests for consultations filed between 2007 and 2011 for which substantive panel reports 
were issued, were as follows: DS362; DS366; DS363; DS383; DS375, 376 and 377; DS392; 
DS367; DS402; DS379; DS382; DS371; DS397; DS404; DS396 and 403; DS398, 394 and 395; 
DS405; DS415, 416, 417 and 418; DS406; DS381; DS422; DS384 and 386; DS413; DS414; 
DS425; DS412 and 426; DS427; DS400 and 401.
108 By “full appeal procedures” I mean those that culminated in an AB report.
109 By “resolved” I mean that a binding resolution was adopted by the DSB. 35 disputes (requests 
for consultations) out of 58 were thus resolved in less than 2 years.
110 12 disputes out of 38 took less than 2 years; 19 out of 38 took 2–3 years; 5 took 3–4 years, and 
2 disputes required between 4 and 5 years.
111 In 2007, according to the Communication by Mexico, the Appellate Body has issued its report 
within the timeframe of 60 days only 5 out of 64 times (7.8%). See WTO (2007) Diagnosis of the 
Problems Affecting the Dispute Settlement Mechanism—Some Ideas by Mexico. https://docs.wto.
org/dol2fe/Pages/FE_Search/FE_S_S009-DP.aspx?language=E&CatalogueIdList=71905,83129,
81338,63478,58397,75118,97540,59650,67682,66369&CurrentCatalogueIdIndex=1&FullTextH
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to obtain compliance by the losing party, which in 2007 was calculated to amount to 
an average of 292 days from adoption.112

Since 2011, the situation is continuing to deteriorate and delays are getting 
worse. I examined all of the requests for consultations submitted in 2013 (20 
requests).113 To date,114 these requests have produced eight panel reports,115 seven of 
which went to appeal.116 The average duration of those eight cases, from request for 
consultations to adoption was 33.83 months, which is almost 6 months more than 
the average for 2007–2011. Only one of those cases was adopted within 2 years of 
its initiation,117 three took 2–3 years to resolve,118 and four took 3–4 years.119 The 
average duration for this year is likely to increase even further, considering that 
there are at least two ongoing cases where a panel report is yet to be issued.120

An in-depth and comprehensive examination of the reasons that cause the dete-
rioration in the WTO system’s ability to provide prompt dispute settlement services 
is beyond the scope of the present chapter.121 However, some preliminary observa-
tions can be made. At least some of the causes of the delay are alluded to in the 
official descriptions of the dispute settlement procedures. For instance, in several 
recent cases, after the panel has been established and composed, the start of the 
proceedings is delayed for several months. The Chair of the Panel then informs the 
DSB that the delay is caused because of “a lack of available experienced lawyers in 
the Secretariat”.122 Another cause that is mentioned is “the unavailability of 

ash=&HasEnglishRecord=True&HasFrenchRecord=True&HasSpanishRecord=True, p.  14. 
Accessed 27 October 2017. See also Horn et al. (2011), p. 1136. It reported 6 such cases out of 127.
112 Horn et al. (2011), p. 11.
113 DS455-DS474. There is no point in examining requests for consultations submitted later than 
that, because most of them will not have been completed (i.e., culminated in panel and AB reports 
that have been adopted).
114 As of writing this on May 15, 2017.
115 The disputes where panel reports were issued are the following: DS456; DS457; DS460; DS461; 
DS464; DS468; DS471; and DS473.
116 All of the disputes listed in the previous footnote went to appeal except for DS468.
117 DS468 took 628 days from request to adoption.
118 DS457, DS460 and DS473, took 840, 867 and 1042 days respectively.
119 DS456, DS461, DS464 and DS471 took 1346, 1100, 1124 and 1286 days respectively.
120 In DS458 and DS467, the joint panel was composed in April 2014 and is expected to issue its 
report in May 2017. The report will probably be appealed, so we are looking at several more 
months. In DS472, a panel was established and composed in 2015, but a report has not yet been 
issued.
121 For a discussion of the difficulties in meeting the timelines, see Davey (2015), p. 352 under the 
heading “Timelines”. However, that article discusses the early years of WTO dispute settlement, 
and are less relevant to the problems we see today.
122 For instance, in DS464 United States—Anti-Dumping and Countervailing Measures on 
Residential Washers from Korea, the panel was composed on June 20, 2014. On December 15, 
2014, the Chair of the Panel informed the DSB that the beginning of the panel’s work was delayed 
as a result of a lack of available experienced lawyers in the Secretariat. See WTO (2017) United 
States—Anti-Dumping and Countervailing Measures on Large Residential Washers from Korea. 
https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds464_e.htm. Accessed 26 October 2017. 
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panelists”.123 Finally, there is also mentioning of delays in the circulation of reports 
caused by the need to translate them to the other WTO official languages,124 which 
hints to an overload on the translation services. All of these reasons, except perhaps 
for the lack of panelists (which I find hard to understand),125 are problems that can 
be solved by hiring more staff. That however is a decision that may be subject to 
budgetary considerations, and hence to the approval of the Committee on Budget, 
Finance and Administration and of the Council of Ministers.126 In other words, if 
member states are unwilling to approve the hiring of more experienced lawyers and 
more translators to support the dispute settlement system, the problem is likely to 
persist. The shortage in senior lawyers has been blamed on a 2011 decision by then- 
Director General Pascal Lamy to freeze all staff promotions to senior grades and 
recruit only at the most junior levels, the purpose being to address budget con-
straints and correct a top-heavy structure of grades of staff in the Secretariat.127 The 
result is that as senior lawyers leave the WTO, either due to retirement or departure, 
only junior lawyers are hired in their place. Some also blame the policy for actively 
driving senior lawyers to leave, as it eliminated the opportunity to advance within 
the organization and move up the pay scale. That being said, in 1995, when the 

The same reason was invoked in DS461. See WTO (2017) Colombia—Measures Relating to the 
Importation of Textiles, Apparels and Footwear. https://www.wto.org/english/tratop_e/dispu_e/
cases_e/ds461_e.htm. Accessed 26 October 2017.
123 In DS473 European Union—Anti-Dumping Measures on Biodiesel from Argentina, the panel 
was composed on June 23, 2014. Six months later, on December 10, 2014, the Chair of the Panel 
informed the DSB that the start of the proceedings was delayed owing to the unavailability of 
panelists and a lack of available experienced Secretariat lawyers, and that the panel expected to 
issue its final report to the parties only by the end of 2015. See WTO (2016) European Union—
Anti-Dumping Measures on Biodiesel from Argentina. https://www.wto.org/english/tratop_e/
dispu_e/cases_e/ds473_e.htm. Accessed 26 October 2017. See also WTO (2016) Argentina—
Measures Relating to Trade in Goods and Services, where those two reasons were invoked to jus-
tify a delay of 6  months. https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds453_e.htm. 
Accessed 26 October 2017.
124 For instance, in the case United States—Subsidies on Upland Cotton, the Chairman of the 
Appellate Body gave several reasons for the delay in the circulation of the report, and among them 
“the increased burden on the Appellate Body as well as the translation services”. See WTO (2014) 
United States—Subsidies on Upland Cotton. https://www.wto.org/english/tratop_e/dispu_e/
cases_e/ds267_e.htm. Accessed 26 October 2017. This reason is also invoked in DS461. See WTO 
(2017) Colombia—Measures Relating to the Importation of Textiles, Apparels and Footwear. 
https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds461_e.htm. Accessed 26 October 2017. 
In this case, the duration of the proceedings from request for consultations to adoption was three 
full years, from June 2013 to June 2016.
125 I know personally several highly qualified trade experts that have never been asked to serve as 
panelists, or who were once panelists and have not been called again for many years. It is hard to 
believe that no panelists can be found. Rather it may be that the Secretariat is looking for a certain 
type of panelists that they can’t find.
126 See Article VII of the Agreement Establishing the World Trade Organization.
127 Linicome and Connon (2014), p. 3.
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WTO was created, it only had ten lawyers, and now it employs almost 60 
lawyers.128

On the other hand, there may be other problems that need to be addressed, such 
as the length of panel and AB reports and the lack of restrictions on the length of 
submissions and number of exhibits that parties may submit. It seems that both are 
growing over the years, and of course, there is a connection between the two. What 
is surprising is that these delays are getting worse even though the number of dis-
putes have gone down considerably (almost by half) over the last few years, com-
pared to the first 5 years of the WTO.129 It may be that the complexity of the cases 
is increasing, as well as the number of parties involved in each case, but that is 
something that needs to be empirically verified.130 Another reason may be the 
increased involvement of private lawyers, who tend to raise much more legal argu-
ments, including several procedural challenges on issues such as panel jurisdiction 
and failure to fulfill preliminary requirements.

Just as on the panel level, what is needed is more experienced Secretariat lawyers 
to assist the panels. On the AB level one may want to consider to increase the num-
ber of AB members from 7 to 9, in order to allow it to hear more appeals 
concurrently.131

9  The Appellate Body’s Inability to Remand a Case 
to the Panel

9.1  Background to the Problem

One of the procedural flaws of the WTO dispute settlement system is that the 
Appellate Body lacks the authority to remand a case to the original panel, in order 
to make the factual findings required to complete the legal analysis. DSU Article 
17.6 provides that an appeal “shall be limited to issues of law covered in the panel 

128 Johannesson and Mavroidis (2016), p. 11.
129 As shown in Sect. 2 above: between 1995 and 1999, we had an average of 37.8 disputes every 
year, while between 2002 and 2016, there were only 19.2. Therefore, the claim by Linicome and 
Connon (2014) linking it to an increase in cases is not so convincing. They look only at the last 
10 years (2004–2014), and there see a certain increase of cases. They fail however to see that dur-
ing the first 10  years of the WTO (1995–2004), we had on average many more cases than in 
2013–2014.
130 Horn et al. (2011) provided evidence to the effect that the number of claims raised per dispute 
does not affect the overall duration of the process.
131 This has been suggested by DG Azevedo in remarks before the DSB, as recounted by Ambassador 
Fernando De Mateo, who served as Chairman of the DSB in 2014 in a speech delivered at the 
Graduate Institute of International and Development Studies on 24 March 2015. See De 
Mateo (2014) 8th Annual Update on WTO Dispute Settlement Graduate Institute of 
International and Development Studies. https://www.wto.org/english/tratop_e/dispu_e/
fmateo_14_e.htm. Accessed 26 October 2017.
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report and legal interpretations developed by the panel.” The job of a panel, on the 
other hand, is to “make an objective assessment of the matter before it, including an 
objective assessment of the facts of the case”.132 In other words, there is division of 
labor, which is very common in judicial systems, between the first instance (the 
panel) and the appeal instance (the AB). Accordingly, the establishment of the facts 
of the case is in the sole authority of the first instance, while the appeal is limited to 
issues of law. However, when you have such a division of labor, the appellate 
instance must also be authorized to remand a case to the first instance, in order to 
make a new fact finding that is required by a different interpretation of the law deter-
mined by the appellate instance. Unfortunately, whether on purpose or by omission, 
the DSU did not give the AB such an authorization. DSU Article 17.13, which sets 
out the authority of the AB, only authorizes it to “uphold, modify or reverse the 
legal findings and conclusions of the panel.”

Because of this lack of authority, in many cases the WTO dispute settlement 
system is unable to deliver a final resolution of the dispute. This will happen when 
the AB disagrees with the panel’s legal interpretation and reverses it, and where the 
new interpretation requires the establishment of facts that are not found in the pan-
el’s report. In such a situation, the AB might reach the conclusion that it is unable to 
complete the legal analysis because of lack of relevant facts, and the dispute remains 
in essence “up in the air” and without a final resolution, at least on this specific 
point.

9.2  The Findings

In order to find out how serious of a problem this is, I have examined the number of 
cases where this failure occurred. I found that out of the 122 decisions that were 
issued by the AB between 1995 and 2015, in 27 decisions the AB was unable to 
complete the analysis, after having reversed the panel’s legal interpretation.133 That 
amounts to 22.1% of all AB decisions. Furthermore, in almost half of those cases, 
this failure to resolve all of the disputed issues occurred in relation to more than one 
issue.134 It also seems that the problem is becoming more prevalent over the years. 
Whereas during the first 10 years (1995–2004) the failure occurred in about 14% of 
the decisions,135 during the last 10 years that were examined (2006–2015) it occurred 

132 DSU, Art. 11.
133 These are the cases where the AB was unable to complete the analysis: DS18; DS98; DS142; 
DS169; DS184; DS113—Art. 21.5 Proceeding; DS244; DS257; DS268; DS267; DS277; DS294; 
DS315; DS320; DS321; DS316; DS367; DS377; DS386; DS426; DS436; DS437; DS449; DS384; 
DS430; DS457.
134 These are the cases where this occurred for more than one issue: DS18; DS98; DS169; DS184; 
DS244; DS268; DS294; DS294—Art. 21.5 Proceedings; DS321; DS316; DS436; DS437. These 
are 12 cases out of 27, amounting to 44.44%.
135 Between 1995 and 2004, it occurred in 9 out of a total of 64 AB decisions issued during those 
years.

1 The Effectiveness of the WTO Dispute Settlement System: A Statistical Analysis



34

in no less than 34.7% of the decisions.136 In other words, failure occurred in more 
than a third of the cases. Hence, the claim by one member state in its communica-
tion to the Special Session of the DSB in relation to the review process of the DSU 
that “[t]he issue of remand has not been a major problem in practise” [sic], is not 
substantiated by the facts.137

9.3  Demonstration of the Problem: DS449

In order to illustrate how the issue of remand can be a major obstacle to the AB’s 
ability to resolve a dispute and to make the necessary recommendations based on its 
binding interpretation of the relevant legal provisions, it may be helpful to describe 
one of the 27 cases where this failure occurred. The case I have chosen for this pur-
pose is DS449 United States – Countervailing and Antidumping Measures on 
Certain Products from China.138 This is one of many cases dealt with by the WTO 
dispute settlement mechanism in the field of trade remedies (antidumping and coun-
tervailing measures) imposed by member states and challenged by other member 
states whose exporters have been targeted by such measures.

This dispute involves a provision of the US countervailing duty (CVD) law relat-
ing to the treatment of non-market economies (NMEs), and its application in some 
25 different CVD proceedings.139 The background to the dispute is that in the early 
1980s, the US Department of Commerce (USDOC) decided not to apply CVDs to 
NME countries, but only antidumping duties. In 1986, the US Court of Appeals for 
the Federal Circuit (CAFC), in the Georgetown Steel case, upheld the USDOC 

136 Between 2006 and 2015, it occurred in 17 out of a total of 49 AB decisions issued during those 
years.
137 WTO (2007) Diagnosis of the Problems Affecting the Dispute Settlement Mechanism—Some 
Ideas by Mexico. https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S009-DP.aspx?language=E
&CatalogueIdList=71905,83129,81338,63478,58397,75118,97540,59650,67682,66369&Current
CatalogueIdIndex=1&FullTextHash=&HasEnglishRecord=True&HasFrenchRecord=True&HasS
panishRecord=True, p. 20. Accessed 27 October 2017. This conclusion is based on the claim made 
on p. 19 of the same document, according to which: “There has been only one case in which the 
Appellate Body has been unable to make any finding because of lack of factual findings on the part 
of the panel.” See case indicated in the footnote to this sentence: Appellate Body Report on 
Canada—Measures Affecting the Importation of Milk and the Exportation of Dairy Products—
Second Recourse to Article 21.5 of the DSU by New Zealand and the United States, WT/DS103/
AB/RW; WT/DS113/AB/RW, adopted on 20 December 2002. However, as we have shown, this is 
not correct. Until 2007, the date of the communication, there had been 13 cases in which the AB 
was unable to complete the analysis (or to remand the case to the panel). I should add that putting 
that mistake aside, Mexico’s communication reflects a very helpful and methodologically system-
atic approach to DSU review that should be commended.
138 Panel Report on United States—Countervailing and Antidumping Measures on Certain Products 
from China, WT/DS449/R, adopted on 27 March 2014. The present author was a member of that 
panel.
139 See Tariff Act of 1930, 19 U.S.C § 701(f).
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 decision.140 In 2006/2007, the USDOC changed its practice and decided to start 
applying CVDs to NMEs. In 2011, in the GPX V case,141 the CAFC concluded that 
the USDOC’s decision to apply CVDs to NMEs is in violation of the relevant US 
statute. Before that ruling took effect, the US Government petitioned for a rehearing 
en banc, which effectively prevented the ruling from becoming binding until the 
conclusion of the rehearing. While the rehearing was pending, in 2012 Congress 
passed the so-called “GPX legislation”, which amended the existing CVD statute,142 
in order to prevent the need to repeal all of the CVDs that had been imposed on 
NMEs.143 The new provision not only allows, but actually requires the USDOC to 
apply CVDs to NMEs, when certain conditions are fulfilled. Of importance for this 
case is that the statute applies to CVD proceedings initiated on or after November 
20, 2006, even though the statute did not take effect until March of 2012. As a result, 
all of the CVD proceedings conducted against NMEs during these 6 years were 
retroactively legalized and the CVDs imposed by them could continue to be in 
effect.144

One of the focal points of the dispute was GATT Article X:2, which is part of a 
provision that deals with transparency in the publication and administration of trade 
regulations, and provides as follows:

No measure of general application taken by any contracting party effecting an advance in a 
rate of duty or other charge on imports under an established and uniform practice, or impos-
ing a new or more burdensome requirement, restriction or prohibition on imports, or on the 
transfer of payments therefor, shall be enforced before such measure has been officially 
published.

Before the Panel, China argued among other things that in enacting the GPX 
Legislation with retroactive effect, the US violated this provision. The Panel, in a 
majority decision, found that China had failed to establish its claims under GATT 
Article X:2, although it found violations of various provisions of the Subsidies 
Agreement.145 China appealed the Panel majority’s interpretation of GATT Article X:2 
and requested that, if overturned, the Appellate Body complete the legal analysis.

140 Georgetown Steel Corporation v. United States, 801 F.2d 1308, 1310 (Fed. Cir. 1986).
141 GPX International Tire Corporation v. United States, 666 F.3d 732 (Fed. Cir. 2011).
142 19 U.S.C. § 1671, § 1677(f)-1 and § 3538.
143 See Bryson, Kirk (2012) Application of Countervailing Duty Law to Subsidized Imports from 
Non-Market Economies. https://ogc.commerce.gov/sites/ogc.commerce.gov/files/media/
files/2015/commerce_ustr_011612_1.pdf. Accessed 26 October 2017. It explains why the GPX 
Legislation was necessary. The letter said, that since the Federal Court in GPX V had found that 
USDOC did not have the authority to impose CVDs on NME countries, and if this ruling had 
become binding, “Commerce [would have been] required to revoke all CVD orders and terminate 
all CVD proceedings involving non-market economy countries.” See also Panel Report on United 
States—Countervailing and Antidumping Measures on Certain Products from China, WT/
DS449/R, adopted on 27 March 2014, para. 7.220.
144 Panel Report on United States—Countervailing and Antidumping Measures on Certain Products 
from China, WT/DS449/R, adopted on 27 March 2014, para. 7.220.
145 Panel Report on United States—Countervailing and Antidumping Measures on Certain Products 
from China, WT/DS449/R, adopted on 27 March 2014, para. 7.396. The provisions that had found 
to be violated were Articles 19.3, 10, and 32.1 of the Agreement on Subsidies and Countervailing 
Measures.
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In examining the function of GATT Articles X:1 and X:2, the AB explained that 
these provisions “are meant to ensure that traders are made aware of measures that 
may have an impact on them, so that they have time to become acquainted with, and 
to adapt to, the new measures.”146 It recalled the AB’s observation in a previous case 
that “Article X:2 embodies the principle of transparency, which has due process 
dimensions.”147

Both the Panel and the AB agreed that the terms “advance in a rate of duty” and 
“a new or more burdensome requirement” require that a comparison be made 
between the new “measure of general application” and some previous baseline. The 
Panel had understood the phrase “under an established and uniform practice,” to be 
the one that defines this baseline, and that therefore the relevant comparison should 
be “between the new rate [of duty] effected by the measure at issue and the rate that 
was previously applicable under an established and uniform practice.”148 Since, as a 
matter of fact, the CVD duties were applied to NME countries before the GPX 
Legislation was passed (regardless of whether they were legal under US law or not), 
the Panel’s majority opinion reached the conclusion that there had not been an 
“advance in a rate of duty” nor any “new or more burdensome requirement”.149

The AB, in contrast, pointed out that the context of Article X:1 “suggests that the 
starting point of the analysis of municipal law should, normally, be the published 
measure of general application, rather than the practice.”150 It rejected the Panel’s 
reading of the phrase “under an established and uniform practice,” to be the one that 
defines this baseline for comparison with all of the types of measures mentioned in 
the provision. Rather, the baseline is “normally to be found in published measures 
of general application”,151 which essentially means the law that was in force before 
the new measure was introduced. In order to conduct such a comparison, it stated, 
“a panel … will need to ascertain the meaning of the published measure of general 
application under municipal law.”152 Hence, a panel must consider the meaning of 

146 Appellate Body Report on United States—Countervailing and Antidumping Measures on 
Certain Products from China, WT/DS449/AB/R, 7 July 2014, para. 4.65.
147 Appellate Body Report on United States—Countervailing and Antidumping Measures on 
Certain Products from China, WT/DS449/AB/R, 7 July 2014, paras. 4.65 and 4.66. The AB was 
referring to its decision in United States—Restrictions on Imports of Cotton and Man-made Fibre 
Underwear, WT/DS24/AB/R, adopted on 25 February 1997, p. 21.
148 Panel Report on United States—Countervailing and Antidumping Measures on Certain Products 
from China, WT/DS449/R, adopted on 27 March 2014, para. 7.155.
149 Panel Report on United States—Countervailing and Antidumping Measures on Certain Products 
from China, WT/DS449/R, adopted on 27 March 2014, para. 7.199 and para. 7.208.
150 Appellate Body Report on United States—Countervailing and Antidumping Measures on 
Certain Products from China, WT/DS449/AB/R, 7 July 2014, para. 4.65 and para. 4.91.
151 Appellate Body Report on United States—Countervailing and Antidumping Measures on 
Certain Products from China, WT/DS449/AB/R, 7 July 2014, para. 4.65 and para. 4.96.
152 Appellate Body Report on United States—Countervailing and Antidumping Measures on 
Certain Products from China, WT/DS449/AB/R, 7 July 2014, para. 4.65 and para. 4.97.
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the measure whose consistency is being challenged, as well as the meaning of the 
prior municipal law that serves as the baseline of comparison, to determine whether 
there has been a “change.” It noted that the dissenting Panelist in this dispute had 
found that the relevant comparison was between the US Tariff Act prior to the enact-
ment of the amendment as compared with the US Tariff Act as it existed following 
the enactment and official publication of the new provision.153 The AB also 
“disagree[d] with the Panel to the extent that it left open the possibility that an 
unlawful practice of an administering agency could constitute a relevant baseline of 
comparison under Article X:2.”154 It did “not see how an unlawful practice …, which 
may be overturned by a domestic court decision, could create expectation among 
traders over and above the published measure of general application with which it 
fails to comply.”155 Traders, it said, “cannot be expected to rely on a practice if it 
conflicts with the published law or with court rulings.”156 In other words, the Panel 
should not have compared the new law to the previous practice of USDOC, but to 
the meaning of the law in force at the time.

It was here that the AB ran into trouble. Being of the opinion that what matters is 
the practice of USDOC, the Panel had refrained from making explicit and detailed 
findings regarding the content and meaning of the prior applicable law. The AB, on 
the other hand, had reversed the Panel’s interpretation of Article X:2, and held that 
the relevant baseline for comparison is the meaning of the law in force prior to the 
enactment of the retroactive GPX Legislation. In order to complete its analysis, as 
China had requested it to do, the AB needed to establish what the US CVD law with 
respect to NMEs was prior to the amendment, both before and after 2006. The AB 
tried to do that on the basis of the Panel record, but found that it did not have enough 
evidence at hand, in particular since this issue was highly disputed between the par-
ties, with contradicting opinions by legal experts submitted. For these reasons, the 
AB concluded that it was unable to complete the analysis and arrive at a conclusion 
as to whether the amendment changed the US CVD law.157 The AB stressed that this 
occurred “because the Panel, as a consequence of its erroneous interpretation of the 
relevant baseline of comparison under Article X:2, and its consequential focus on 
the USDOC’s practice after 2006, did not adequately examine all relevant elements 
of US countervailing duty law that would have assisted [the AB] in arriving at a 
conclusion on the basis of the correct interpretation of Article X:2.”158

153 Appellate Body Report on United States—Countervailing and Antidumping Measures on 
Certain Products from China, WT/DS449/AB/R, 7 July 2014, para. 4.65, footnote 475.
154 Appellate Body Report on United States—Countervailing and Antidumping Measures on 
Certain Products from China, WT/DS449/AB/R, 7 July 2014, para. 4.65, para. 4.109.
155 Appellate Body Report on United States—Countervailing and Antidumping Measures on 
Certain Products from China, WT/DS449/AB/R, 7 July 2014, para. 4.65.
156 Appellate Body Report on United States—Countervailing and Antidumping Measures on 
Certain Products from China, WT/DS449/AB/R, 7 July 2014, para. 4.65.
157 Appellate Body Report on United States—Countervailing and Antidumping Measures on 
Certain Products from China, WT/DS449/AB/R, 7 July 2014, para. 4.65, paras. 4.182–4.183.
158 Appellate Body Report on United States—Countervailing and Antidumping Measures on 
Certain Products from China, WT/DS449/AB/R, 7 July 2014, para. 4.65 and para. 4.182.
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Thus, at the culmination of a long process of litigation,159 the procedures had 
come to an end without the system having provided a binding answer to one of the 
central issues in dispute between the parties: Was the GPX Legislation consistent 
with GATT Article X:2 or not? China was deprived of its right to get a binding rul-
ing on that question and of the prospect of the DSB requiring the US to bring its 
actions into conformity, if the GPX Legislation were to be found inconsistent. The 
US, too, had the right to know whether its legislation was WTO consistent or not, or 
whether it could be challenged again by China or by another NME. If the AB had 
been authorized to remand the case to the Panel, the latter could have completed its 
fact-finding mission and resolved the dispute. One of the anomalies of the system is 
that the case could return to the original panel, but only in order to resolve a dispute 
on whether the panel’s (or the AB’s) rulings had been complied with.160 To complete 
the resolution of the underlying dispute itself, however, for that the case cannot 
unfortunately be returned to the original panel.

10  Conclusion

This article has presented the results of a statistical analysis of several aspects of the 
WTO dispute settlement system, with a particular emphasis on effectiveness. The 
system has until now been very busy, which would seem to reflect that member 
states have confidence in the ability of the system to resolve disputes and to uphold 
their rights under the trade bargain embedded in the WTO agreements. At the same 
time, the system is far from perfect and there is a keen interest of many member 
states to improve its effectiveness and solve some problems that have emerged.

Our examination shows a significant decrease in the number of cases dealt with 
by the system over the years, with an average of 37.8 cases per year during the first 
5 years (1995–1999), and around 19 cases per year on average for the last 10 years 
(2007–2016). As for the users, the numbers show a clear dominance of developed 
countries, and in particular the US and EU, both as complainants and even more so 

159 The request for consultations in this case was submitted in September 2012, and the AB Report 
was adopted by the DSB about 2 years later in July 2014. However, the present dispute arose as a 
sequence to a prior dispute between the parties regarding “double remedies”. That dispute was 
brought to the WTO by China’s request for consultations submitted in September 2008 (DS397). 
After both panel procedures and an AB appeal, the DSB adopted the recommendations resulting 
from this dispute in March 2011. It was there that the AB had ruled that “double remedies” are 
inconsistent with Article 19.3 of the SCM Agreement. As a result, the AB ruled that the four inves-
tigations at issue in that case had been dealt with by USDOC in a WTO inconsistent manner and 
that the US had to take measures to comply in those investigations. The present dispute (DS449) 
was brought by China in order to force the US to do the same in relation to another 25 investiga-
tions against Chinese imports, which were also suspected of having imposed “double remedies”, 
and in order to have the GPX Legislation declared to be WTO inconsistent.
160 For a dispute on whether there has been compliance with a DSB recommendation, the parties 
can go to dispute settlement procedures under DSU Article 21.5, which provides that such a dis-
pute shall “wherever possible resort to the original panel.”
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as respondents alleged by other member states not to have complied with their obli-
gations under the covered agreements (compliance a priori). Developing countries, 
which constitute about 53% of all WTO member states, account for only about 40% 
of complainants, and even less of respondents. What is most troubling, however, is 
that Least Developed Countries are almost non-existent in the system. The charac-
terization of the most active users is even more evident when using the World Bank’s 
categorization of states according to their gross national income per capita. Indeed, 
the chapter shows a correlation between such income and the number of initiations 
of dispute settlement procedures, and an even stronger correlation between GDP 
and number of initiations. However, once a poor country has decided to initiate 
proceedings, it is not more likely to settle than richer countries.

We then turned to the problem of compliance with DSB rulings (compliance a 
posteriori). Our figures showed that a vast majority of compliance procedures result 
in findings of non-compliance. More than two thirds of them also end up with 
requests for suspension of benefits. These findings raise doubts on whether the 
background to compliance procedures is a bona fide disagreement about what con-
stitutes compliance, or delaying tactics by the state found to be non-compliant.

On the reasonable assumption that when a member state refuses to comply with 
a binding ruling, a suspension request will be filed against it, the numbers show a 
total compliance rate with DSB recommendations of about 80%. An examination of 
all of the suspension requests also showed that the United States was the country 
most frequently targeted by such requests, namely in more than two thirds of them 
(68%). The EU was targeted in 15.8% of them, and China in none. Although 
Developing Countries were the respondent in almost one third of all panel proce-
dures, there has only been one suspension request that has targeted a developing 
country.

Based on the notion that the effectiveness of a dispute settlement system is also 
determined by the time it takes to resolve a dispute, we then turned to examine the 
duration of DSU procedures over the years since the WTO was established. We 
found that the average duration from the request for consultations to adoption of the 
DSB recommendations was much longer than the maximum prescribed by the 
DSU, namely: 23.21 months for disputes that started between 1995 and 1999, and 
28 months for those that started between 2007 and 2011. What is worrying is that 
the duration of proceedings is increasing steadily over the years, and has reached an 
average of almost 34  months for disputes that started in 2013. Both the WTO 
Secretariat and the AB admit publicly that they are unable to comply with the time-
tables imposed by the DSU and lately member states are forced to wait between 6 
and 12 months for a panel procedure to begin. The reasons for this deterioration are 
discussed in the text.

The final issue examined was the problem of the AB’s lack of authority to remand 
a case to the original panel in order to complete its fact finding mission, once the AB 
has reversed the Panel’s legal interpretation. As a result, the system is unable to 
resolve all of the issues that have been brought to it. Our examination showed that 
this has occurred in as much as 22.1% of all AB decisions, and that the problem is 
becoming more prevalent over the years. We then demonstrated why this is a serious 
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problem by reference to one of the many cases where this has occurred, namely 
DS449 United States—Countervailing and Antidumping Measures on Certain 
Products from China.

The findings of this research should inform the review of the DSU that is ongo-
ing now and be taken into account when deciding what needs to be amended and 
improved in the WTO dispute settlement system. Among other things, member 
states need to find ways to make the system more accessible to poor countries, both 
at the stage of detecting injurious violations against them, and at the stage of initiat-
ing complaints and litigating them. This involves also financial and technical assis-
tance to developing countries and would constitute an appropriate part and parcel of 
the Doha Round which has been labeled the “Doha Development Agenda”.

Measures need to be taken to improve the enforcement methods of DSB recom-
mendations and to prevent delaying tactics. The current approach of only providing 
prospective remedies needs to be revisited and incentives should be introduced to 
encourage prompt implementation of recommendations.161 Clearly, no amendments 
introduced to the DSU could change the asymmetric power distribution among 
WTO members, but they could address it better and try to reduce the opportunities 
to take advantage of it in an abusive manner within the dispute settlement system.

The ever increasing duration of dispute settlement procedures also needs to be 
addressed. One way would be by hiring more experienced lawyers for the Secretariat 
to assist in the procedures, and more translators to streamline the translation pro-
cess. However, this may not be the only way to go about it. It is possible that the 
Secretariat is already gaining too much influence on the procedures and even on 
their outcome,162 and that ways should be sought to allow panelists to draft the 
reports, as arbitrators do in most other systems. One needs to consider ways of 
shortening the monstrous length of the panel reports, more like what they were dur-
ing the GATT era, and even during the first years of the WTO. Perhaps letting panel-
ists do the drafting, would accomplish that goal.

Finally, the DSU needs to be amended so as to grant the AB the power to remand 
cases back to the panel, where it reaches the conclusion that it is unable to complete 
the analysis. The original panel will then be required to complete its fact-finding 
mission within an accelerated timeframe and to apply the correct rules as set out by 
the AB on the facts of the case. This will require some deliberations on how to for-
mulate the new procedures properly, but considerable work has already been done 
to this effect.163 Such an amendment will enhance the system’s effectiveness, as it 

161 See for instance the proposals discussed by Davey (2009), pp. 126–128.
162 On this, see Mavroidis (2015), pp. 239–240; Nordström (2005).
163 See Dispute Settlement Body—Special session—Report by the Chairman, Ambassador Ronald 
Saborío Soto, to the Trade Negotiations Committee, TN/DS/25 (21 April 2011), pp. 38–39, and the 
relevant provisions in the proposed text in Annex 1: “17.12(b) Where the Appellate Body finds that 
there is not a sufficient factual basis to complete the analysis with respect to certain issues, it shall 
in its report provide a detailed description of the [types of] findings that are required to complete 
the analysis with respect to those issues.”
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will avoid the now frequent occurrences where the dispute is “left in the air” with 
central questions remaining unresolved.
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Chapter 2
Documentary Fraud Under the UCP: 
Revisiting an ‘Exception from Exception’ 
Principle

Časlav Pejović

Abstract In order to remedy the risk of fraud, the fraud exception is recognized by 
the law of letters of credit outside the UCP. Under this rule, the bank is allowed to 
reject payment even if the documents on their face comply with the terms and con-
ditions of the letter of credit, when documents are found to be fraudulent. This paper 
revisits the United City Merchants case which has established an ‘exception from 
exception’ rule by excluding from the application of the fraud exception rule cases 
in which the fraud was not committed by the beneficiary. This case has provoked a 
live debate, a lot of controversy, and different opinions. The paper will provide a 
short comparative overview to illustrate different approaches taken by different 
jurisdictions. The primary objective of this chapter is to contribute to the ongoing 
debate by bringing some new arguments aimed at highlighting the potential prob-
lems regarding the ‘exception from exception’ rule.

Keywords Letters of credit · Fraud · Beneficiary · Documents

1  Introduction

This paper addresses a topic that has been widely discussed in theory in relation to 
the fraud exception rule. Among the various issues that exist regarding the fraud 
exception, this paper focuses on one particular issue: the situation where the fraud 
was not committed by the beneficiary but by a third party. The paper revisits the 
United City Merchants case which has established an ‘exception from exception’ 
rule by excluding from the application of the fraud exception rule cases in which the 
fraud was not committed by the beneficiary.1 This pivotal English case has been 

1 United City Merchants (Inv.) Ltd. v. Royal Bank of Canada and Others [1983] 1 A.C. 168 (Eng.).
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very influential even outside England and has provoked a live debate. The primary 
objective of this paper is to contribute to this debate by bringing some new argu-
ments aimed at highlighting the potential problems regarding the ‘exception from 
exception’ rule. The paper will provide a short comparative overview to illustrate 
different approaches taken by different jurisdictions. The paper will conclude by 
taking a stance regarding the need to regulate fraud in the next revision of the UCP.

2  Principle of Autonomy and Risk of Fraud Under the UCP

Central to the letter of credit system is the principle of autonomy, i.e. the letter of 
credit exists independently and separately of the underlying contract between the 
applicant and the beneficiary. Under Article 4 of the Uniform Customs and Practices 
for Documentary Credits (UCP),2 the letter of credit is autonomous and independent 
of the underlying contractual relationships. This means that the issuing bank is 
bound to pay the beneficiary, regardless of possible disputes arising from the under-
lying contract between the applicant and the beneficiary. Furthermore, Article 5 
expressly provides that ‘banks deal with documents and not with goods’, while 
Article 15 provides that banks must honor complying documents.

The second principle governing letters of credit is the principle of strict compli-
ance which is closely related to the principle of autonomy. In order to be paid under 
the letter of credit transaction, the beneficiary must present documents which strictly 
comply with the terms of the letter of credit. The bank should reject payment in case 
of any discrepancy between the documents presented by the beneficiary and the 
terms of the credit. The ‘strict compliance’ rule mainly serves for the protection of 
the applicant (and the banks). On the other hand, beneficiaries are often exposed to 
serious troubles by this rule, as even the slightest discrepancy of documents may 
have as a consequence rejection of the payment by the bank.

The principle of autonomy involves certain risks and creates opportunity for 
manipulation and even fraud by the beneficiary/the seller. The bank’s duty is limited 
to the examination of documents with reasonable care, and if documents comply 
with the terms of the credit, the bank is obliged to pay the beneficiary. The bank is 
bound to accept documents which formally comply with the credit, even if they do 
not comply with the contract of sale, and even if these documents are forged. The 
fact that banks are bound to examine merely whether the documents on their face 
comply with the terms of the credit and assume no responsibility if documents are 
fraudulent makes it even easier for dishonest sellers to commit fraud.

2 The Uniform Customs and Practice for Documentary Credits were promulgated by the 
International Chamber of Commerce (I.C.C.) in 1933, and were revised in 1951, 1962, 1974, 1983, 
1993, and 2007 (I.C.C.  Pub. No. 600). For the most current version, see Int’l Chamber of 
Commerce, Uniform Customs and Practice for Documentary Credits, I.C.C. Pub. No. 600 (2007) 
[hereinafter UCP].
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3  Risk of Fraud

The UCP 600 does not address the issue of fraud. The only reference to fraud is 
made under Article 34 which states that ‘bank assumes no liability or responsibility 
for the form, sufficiency, accuracy, genuineness, falsification or legal effect of any 
document, or for the general or particular conditions stipulated in a document or 
superimposed thereon …’.

While the UCP has refrained from express regulation of fraud, some of its provi-
sions may actually facilitate fraud. The author has extensively discussed this issue 
in another text.3 One possible cause of fraud relates to Article 26(b) when applied to 
goods carried in a container. According to this provision, banks will accept bills of 
lading that contain clauses such as ‘shipper’s load and count’, ‘said by shipper to 
contain’, or words of similar effect.4 The problems related to ‘said to contain’ kind 
of clauses have been generated by the practice of delivering goods in sealed contain-
ers. The container is typically delivered empty to the shipper where the container is 
stuffed by him.5 In such case the bills of lading issued for such cargo are usually 
qualified by ‘said to contain’ or ‘shipper’s load and count’ type clauses, since the 
carrier is not given an opportunity to verify the accuracy of the shipper’s declara-
tion. These types of clauses create a high risk of fraud. The UCP’s unreserved 
acceptance of ‘said to contain’ type clauses can easily make the buyer a victim of 
fraud if the seller as shipper furnishes the carrier with a false description of the 
goods loaded in a container (e.g. the bill of lading states that music records are 
loaded when in fact some garbage is loaded), and the carrier inserts in the bill of 
lading the clause ‘said by shipper to contain.’6 In such a case the bank will pay 
against such a document, the carrier will not be liable for wrong description of the 
goods, and the seller may ‘disappear’ or become insolvent. The fraud victim would 
then realize that the transport documents are fraudulent only after he presents the 
document to receive the goods from the carrier and finds out that the goods are 
wrong, defective, or even do not exist. Many traders may not be aware of this risk.

The risk of fraud should not be underestimated, as even large companies may be 
defrauded under the existing system.7 A recent case which is now pending at the 
Thai Commercial Arbitration can serve as an illustration of the potential risk of 
fraud even in the case of large and experienced companies. One of the largest com-
panies in Thailand bought steel scrap from a U.S. company. The goods were shipped 
in containers sealed by the shipper. The carrier inserted a ‘said by shipper to con-
tain’ clause in the bill of lading and the bank made payment pursuant to the 
UCP. After the containers were opened it was found that 80% of the cargo was soil 

3 Pejovic (2017).
4 Article 26(b).
5 In practice this is known as ‘full container load’ (FCL).
6 Discount Records Ltd. v. Barclays Bank Ltd. [1975] 1 W.L.R. 315 (Eng.) 4.
7 See, e.g., Discount Records Ltd. v. Barclays Bank Ltd. [1975] 1 W.L.R. 315 (Eng.) 4.Daewoo 
Int’l., 196 F.3d 481.
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and not scrap. The lawyers of the buyer are aware that there is no valid claim against 
the carrier or bank. The only chance is to sue the seller, who seems to be without 
significant assets, so even if successful, the award may not be enforceable. Still 
worse, the buyer in this case may have to bear all arbitration costs, since the seller 
failed to reply to any communications related to this case, raising doubts regarding 
the likelihood of recovering even the arbitration costs.8

Buyers should be particularly cautious when the price offered by the seller is a 
bargain and below market prices. Experience teaches us that cheap often turns out 
to be expensive.

4  Fraud Exception Rule

In order to remedy the risk of fraud, the fraud exception is recognized by the law of 
letters of credit outside the UCP. Under this rule, the bank is allowed to reject pay-
ment even if the documents on their face comply with the terms and conditions of 
the letter of credit, when documents are found to be fraudulent.

An issue that has caused a lot of controversy, different opinions and different 
approaches by the courts was whether the bank should pay against fraudulent docu-
ments when the beneficiary was not liable for fraud. This issue will be examined in 
detail in the text below.

5  The United City Merchants Case

5.1  Facts and Holding

The United City Merchants case was related to a fob sale of plant where payment 
was to be made by confirmed irrevocable credit. Under the terms of the credit, the 
goods had to be loaded on or before the 15th of December 1976. The cargo was 
actually loaded on the 16th of December, but the bill of lading was fraudulently 
backdated by the brokers acting on behalf of the carriers in an attempt to conceal the 
breach of contract.9 The confirming bank was informed of the fact that the bill of 
lading was forged and it refused to pay against forged documents. The issue that 
arose was whether the bank was justified in rejecting payment against forged docu-
ments, where no fraud could be imputed to the beneficiary.

In elaborating the reasons for his decision in this case Lord Diplock clearly 
acknowledged the fraud exception from the autonomy principle. He invoked a Latin 

8 This case was brought to my attention by a former student who provided legal advice to this Thai 
company. It is highly likely that there are many cases like this one that have never been reported.
9 United City Merchs. (Inv.) Ltd. v. Royal Bank of Can. [1983] 1 A.C. 168 (Eng.). The facts of the 
case are explained by Lord Diplock at 181-82.
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maxim to conclude that the fraud exception ‘is a clear application of the maxim ex 
turpi causa non oritur actio or, if plain English is to be preferred, ‘fraud unravels 
all’.10 The House of Lords held that the ex turpi causa principle has some limitation 
here, since it applies to frauds committed by a dishonest person, while the benefi-
ciary was innocent in this case:

…if the contractual duty owed by confirming and issuing banks to the buyer to honor the 
credit on presentation of apparently conforming documents despite the fact that they con-
tain inaccuracies or even are forged, were not matched by a corresponding contractual lia-
bility of the confirming bank to the seller/beneficiary (in the absence, of course, of any 
fraud on his part) to pay the sum stipulated in the credit upon presentation of apparently 
conforming documents.11

The House of Lords eventually held that the bank was not justified in rejecting 
the payment, even though the bank was aware of the fraud, because the fraud was 
committed by a third party and not by the beneficiary. Lord Diplock argued that 
even forgery of a document did not necessarily disentitle the innocent beneficiary to 
payment. As an argument to support his decision Lord Diplock pointed out that the 
‘commercial purpose for which the system of confirmed irrevocable documentary 
credits has been developed in international trade is to give the seller an assured right 
to be paid before he parts with control of the goods…’.12

The United City Merchants rule, in fact, represents an attempt to establish an 
‘exception from exception’ rule by limiting the scope of fraud exception to fraud 
committed by the beneficiary. An exception is made in the case of fraud not commit-
ted by the beneficiary leading to an exception from fraud exception principle. The 
beneficiary is not entitled to payment if he makes a fraudulent misrepresentation, 
but he is entitled to payment if he makes a misrepresentation but not fraudulently.13 
This means that the bank has to pay despite its knowledge of fraud, unless it is 
proven that fraud was committed by the beneficiary.

5.2  Forgery and Nullity

Lord Diplock made a distinction between documents which contain fraudulent 
statements, but are otherwise valid documents, and forgeries which render the docu-
ments nullities.14 Nullity is different from fraud.15 A document which is forged may 
not be a nullity, in the sense that it may still give certain rights, but it is not a genuine 
document. Documents that are not genuine are not necessarily null and void; this 
will depend on the circumstances.

10 Another Latin maxim would suit better this ‘plain English’: fraus omnia corumpit.
11 [1983] 1 A.C. 168, at 184–85.
12 [1983] 1 A.C. 168, 182–3.
13 Ren (2010) p. 292.
14 [1983] 1 A.C. 168, at 188.
15 Ren (2015) pp. 18–19.
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Another issue is whether the banks should apply different standards to nullity and 
fraud. This dilemma was resolved in a subsequent case. The court in the Montrod case 
held that there is no nullity exception separate from fraud and made it clear that nullity of 
a document alone will not prevent the bank from payment when the documents formally 
comply with the requirements of the credit.16 The influence of the United City Merchants 
on the Montrod case is obvious; the beneficiary who tendered documents in good faith 
was entitled to payment even if the documents represented worthless pieces of paper.17

6  Analyses

6.1  Rationale

There are several possible arguments that can be used to justify the decision in the 
United City Merchants case. The main argument is that the beneficiary is not guilty 
of fraud, and that the good faith of the beneficiary should be protected. The fact is 
that the beneficiary may not be aware that a document he acquired was forged by a 
third party, particularly in string sales.

Another argument based on public policy argues that the sanctity of payment 
must be protected. This argument was used by Lord Diplock in the United Merchants 
case.18 One of the main advantages of letters of credit is the certainty of payment it 
provides to the beneficiary, if he presents documents that comply with the terms of 
the letter of credit.

An additional argument is that by agreeing to payment by letter of credit, the 
applicant accepts the risks involved with this mechanism of payment under a varia-
tion of the caveat emptor principle. This principle can be extended so that it applies 
to the conformity of the documents related to the goods.

These kinds of arguments were used to support the stance that the fraud excep-
tion in letters of credit is not based on fraudulent documents alone, but there is an 
additional requirement: fraud by beneficiary. If the beneficiary is innocent, he is 
entitled to payment, even if the documents are fraudulent.

6.2  Criticism

The United City Merchants decision has attracted criticism from several leading 
commercial law scholars.19

16 Montrod Ltd. v. Grundkotter Fleischvertriebs, GmbH [2002] 3 All E.R. 697, at 712.
17 McKendrick (2016) p. 1063.
18 [1983] 1 A.C. 168, 184–5.
19 Ellinger (1983) pp. 145–147, 164–165; Guest (1997) para. 23-124; Schmitthoff’s Export Trade 
(2007) 11–044; Goode (2003) p. 232, Gao (2003) Chap. 5, McKendrick (2016) p. 1062.
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Ellinger, the leading scholar in the area of letters of credit points out an anoma-
lous situation that arises from the United City Merchants decision:

It is disturbing that whilst a document stating the true loading date could have been rejected 
by the bank in light of the doctrine of strict compliance, a document in which the loading 
date was fraudulently misrepresented by its maker constituted a valid tender in the benefi-
ciary’s hands.20

Schmitthoff commented that ‘it is contrary to the common sense of the ordinary 
banker to pay under a credit if he knows that he tendered documents, though appar-
ently correct on their face, are in fact fraudulent or forged’21:

The key points of criticism are summarized by McKendrick.22

These criticisms will serve as a starting point and will be further developed in the 
analyses that follow.

6.3  Risk of Banks

As a matter of principle, the bank does not want to pay against fraudulent docu-
ments, but only against documents that are genuine and valid. What kind of security 
based on documents does the bank have in case of payment against fraudulent docu-
ments or documents that represent nullity? The answer is simple: None.

The position of the bank is made riskier under the ‘exception from exception’ 
rule which added another condition for the right of the bank to refuse payment: the 
fraud must be committed by the beneficiary. Requiring the bank to pay against 
fraudulent documents (regardless of the identity of the person who committed the 
fraud) violates one of the fundamental principles of letters of credit under which the 
banks rely on documents as security for payment. To ask the banker to pay against 
documents which he knows to be forged would deprive him of security for his 
advances and may seriously undermine the whole mechanism of credit.

Particularly strange is the statement of Lord Diplock that the bank owes a contrac-
tual duty to the buyer to pay against inaccurate and even forged documents. So, it is 
not strange that this statement was termed ‘bizarre’.23 It is certainly puzzling. The 
UCP entitles the banks to pay against apparently complying documents, but it does 
not oblige them to do so if they know that the documents are fraudulent and do not 
actually constitute a complying presentation.24 ‘Complying presentation’ means a 
presentation of ‘stipulated documents’ in accordance with the terms and conditions 
of the credit. It is obvious that presentation of fraudulent documents does not consti-

20 Guest (2006) pp. 23–143. It should be noted that the last edition of this book takes a more neutral 
stance: Bridge (2014) para. 24–023.
21 Murray et al. (2012) 11–044.
22 McKendrick (2016) pp. 1062–1063.
23 McKendrick (2016) p. 1062.
24 McKendrick (2016) p. 1062.
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tute ‘complying presentation’, as fraudulent documents are not ‘stipulated docu-
ments’ and they cannot be in accordance with the terms and conditions of the credit.

It can be argued that the basis of the fraud exception is not the fraud itself, but the 
fact that the beneficiary was aware of the fraud. This would exclude an exception on 
the basis of the documents alone. This kind of interpretation is possible. But, is it 
reasonable and justified in the context of the role and position of the bank? Would 
such interpretation mean that the bank should investigate whether the beneficiary 
was aware of the fraud? As an illustration, in the United City Merchant case the First 
Instance court held that the banks were ill-fitted to perform investigations.25 
However, the court also suggested that the bank could have verified the date of load-
ing by contacting the carrier at the port of loading.26 This statement is also puzzling, 
because it implies a duty of the bank to verify facts in the underlying contract, which 
contravenes the principle of autonomy of letters of credit. Should it really be the 
duty of the bank to contact the carrier in order to check the date of loading? Should 
a bank get involved in checking whether the beneficiary knew or did not know that 
the documents were fraudulent? And one practical, but difficult question: How can 
a bank verify whether the beneficiary was aware of the fraud? This is even more 
difficult within the limited time the bank has at its disposal for examining the 
documents.27

The role of the bank is limited to checking whether the documents comply with 
the terms of the letter of credit. The bank should not be expected to undertake a 
fraud investigation – that is beyond the bank’s mandate. Requiring banks to base 
their action on the beneficiary‘s state of mind is ‘an extraordinary departure from 
the fundamental doctrine that a credit is a purely documentary transaction’.28 If the 
‘exception from exception’ rule is to apply, then in situations where there is a claim 
that the beneficiary was not liable for fraud, the burden of innocence should be on 
the beneficiary. The bank may have serious difficulties to establish whether the 
 beneficiary was aware of the fraud, particularly taking into consideration that most 
of the evidence relevant to establishing the beneficiary’s state of mind is beyond the 
reach of the bank, since such information can typically be found in communication 
between the beneficiary and the third party.

A bank that has paid against a fraudulent document may be entitled to reimburse-
ment from the applicant, but there is always a risk that it will not. Or, that it would 
be reimbursed only after a long and costly process. It is true that even when a docu-
ment is not fraudulent it may be a worthless piece of paper, for example if the cargo 

25 United City Merchs. (Inv.) Ltd. v. Royal Bank of Can [1980] 1 Lloyd’s Rep. 251, 278.
26 ‘It was suggested by Mr. Brodie [for the bank] that the plaintiff could readily have verified the 
date the containers were loaded on board by getting in touch with United States Lines at Felixstowe 
[the port of loading]. This is no doubt true but the same can be said of the defendants [the bank]. 
For some reason no check was made on this vital point in this direct way’ (per Mocatta J.).
27 Under Article14(b) the bank has “a maximum of five banking days following the day of presenta-
tion to determine if a presentation is complying.”
28 Buckley (1995), p. 308.
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perished before loading.29 But these are exceptions and the point here is what the 
principle in letters of credit should be. The principle is clear: the banks rely on docu-
ments as security. This is one of the fundamental principles of letters of credit. And 
this principle has been undermined by the ‘exception from exception’ rule.

6.4  Risk of Applicant

While the letter of credit provides the beneficiary with certainty that he will receive 
payment against complying documents, it also protects the applicant by requiring 
the beneficiary to present genuine documents. That protection may be undermined 
if the banks accept documents that would not be acceptable to the applicant. Fraud 
is fraud, and from the position of the applicant it makes no difference who commit-
ted it. What matters is that the applicant’s interests are put at risk. The applicant will 
face serious difficulties when he realizes that he had been a victim of fraud and had 
paid against forged documents, paying also a considerable fee to the bank for its 
services without getting protection.

The fact is that the beneficiary was (probably) innocent in the United City 
Merchants case. It is also the fact that the applicant was innocent too. The issue here 
is: which of them should bear the consequences of the fraud committed by a third 
party? And whose good faith should be protected? Under the ‘strict compliance’ 
rule even a minor discrepancy entitles the bank to reject the payment, while under 
the United City Merchants case the bank could not reject documents despite actual 
knowledge that documents were fraudulent. It turns out that the ‘strict compliance’ 
rule benefits the beneficiary in case of fraudulent documents.

The applicant may be in a difficult position unless he can prove the fraud at the 
time the documents are presented for payment, at the latest. It is often difficult to 
determine whether a discrepancy of the documents represents fraud or just a breach 
of contract. While the applicant may have the right to make a claim against the party 
who committed fraud, this may be difficult. Even if the applicant would be able to 
overcome this hindrance, he may face other difficulties, such as locating the person 
who committed the fraud.

6.5  How Far Should the Protection of Beneficiary Go?

The argument that a beneficiary acting in good faith needs protection has consider-
able weight. When the issue of protecting the party in good faith is raised, the ques-
tion that can be asked is: Whose good faith?30 It is true that the beneficiary may be 
an innocent party. But, is the protection of good faith limited to the beneficiary? 

29 Jack et al. (2001) para. 9.22.
30 Martin (1985), p. 387.
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How about the applicant who in good faith relies on the documents? Does the pro-
tection of good faith apply to the confirming and issuing banks too? If a confirming 
bank pays against documents knowing that the documents are fraudulent, can then 
this bank submit those documents to the issuing bank to obtain a reimbursement? 
Can good faith be still invoked at that stage? Can it seriously be argued that a con-
firming bank acts in good faith by tendering to the issuing bank documents knowing 
that those documents are fraudulent?

Let’s assume a different scenario, under which the confirming bank would be 
prevented from reimbursing against the issuing bank: Why should the confirming 
bank bear the consequences of a fraud for which it bears no responsibility whatso-
ever? What is the rationale? Is it fair and just to impose on the bank a duty to pay 
against fraudulent documents and then prevent it from receiving reimbursement 
because those documents were fraudulent? How far should the protection of a ben-
eficiary acting in good faith go? Should there be any limit to this protection? If yes, 
where is the borderline? If not, why not? Should all this be really tolerated just to 
preserve the sanctity of payment? After all, can the word ‘sanctity’ be really used 
when arguing for payment against fraudulent documents?31

Protection of good faith of the beneficiary means, in fact, violating the good faith 
of the applicant, the issuing and confirming banks. Even if the beneficiary has acted 
in good faith, this does not exempt him from the duty to tender documents that are 
genuine. The fact that the beneficiary is a victim of fraud by a third party does not 
make it legitimate for the beneficiary to transfer the consequences of fraud onto the 
bank and the applicant, who are also innocent; this would be unfair and would go 
against common sense.32 Similar to other commercial legal institutions, an approach 
that favors one party at the expense of the other undermines the viability of that 
institution.33

6.6  Caveat Venditor

The ‘caveat emptor’ (‘let the buyer beware’) principle imposes certain risk on the 
buyer regarding conformity of the goods. The buyer must open their eyes and be 
careful when examining the goods, since the law offers protection only to the pru-
dent buyer. (Vigilantibus, non dormientibus jura subveniunt).

Caveat venditor is a corresponding principle imposing similar duties on the 
seller. While this principle typically applies to consumer sales, there is no reason 
why it would not be applied to situations where the seller is careless in failing to 

31 In the Merriam-Webster dictionary the word ‘sanctity’ is defined as ‘the quality or state of being 
holy’. The way this word is used to justify payment even against fraudulent documents demon-
strates that in modern times many values have been compromised and deprived of their original 
meanings.
32 Ren (2010), p. 296.
33 Kozolchyk (1992), p. 370.
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inspect defective documents. Caveat venditor may operate independently from the 
fraud exception principle and apply to the beneficiary’s/the seller’s duties in relation 
to conformity of the documents. If the buyer should be careful in dealing with the 
seller, the same standard should apply to the beneficiary/the seller in dealing with 
the parties who supply the required documents. Professional traders should be 
familiar with rules and practices that apply in international trade, as well as poten-
tial risks, and they should be cautious when dealing with the parties such as carriers, 
freight forwarders, agents, surveyors, and other parties. If the beneficiary acts dili-
gently in obtaining the required documents, he might be able to discover that docu-
ments were fraudulent before he presents them for payment. In the United City 
Merchants case there was also a basis for suspicion, because the broker who issued 
the antedated bill of lading was informed by the beneficiary that the 15th of 
December was the latest shipping date. The bills of lading originally bore ‘16th of 
December’ as the loading date, and were later altered by superimposing ‘15’ over 
‘16’. J. Mocatta expressly stated in his judgment that one of snopaked bills of lading 
was ‘so indifferently altered that one can discern the figure 16 below the superim-
posed 15’.34 Instead of checking the facts about this alteration, which was easily 
possible, and that fact was not in dispute,35 the beneficiary decided to present docu-
ments to the bank with demand for payment. It can be argued that in this case the 
beneficiary was at least careless in failing to verify the accuracy of the date in the 
bill of lading, since it looked suspicious.

Even if the beneficiary was not aware of the fraud in the documents, it is him who 
should warrant that documents comply with the terms of letter of credit. After all, 
he might have been negligent in obtaining documents. Should the beneficiary in 
good faith be entitled to payment even if negligent in obtaining the documents? 
Negligence alone does not meet the requirements for establishing a fraud. But it 
does meet the requirements for establishing a fault. Should the law protect the party 
who was careless and negligent? Principle caveat venditor applied to the seller/the 
beneficiary says—no. The law offers protection only to the prudent parties. ‘Let the 
beneficiary beware’.

A rule that requires banks to accept documents forged by a third party facilitates 
fraud, because under such a rule the beneficiaries are not required to check the accu-
racy of the documents prepared by third parties, where those documents appear on 
their face to comply with the terms and conditions of the letter of credit. By such a 
rule, the beneficiaries are even encouraged not to make any inquiry regarding accu-
racy of the documents issued by a third party, since any knowledge of forgery would 
undermine their chance for payment leading to a ‘better not to know’ strategy. This 
looks too corrupt to be accepted.36 Ultimately, the beneficiary should bear responsi-
bility for bad choices and should not be allowed to escape responsibility by relying 
on ignorance.

34 United City Merchants (Investments) Ltd. v. Royal Bank of Canada (The American Accord) 
[1979] 1 Lloyd’s Rep 267 at 273.
35 United City Merchs. (Inv.) Ltd. v. Royal Bank of Can [1980] 1 Lloyd’s Rep. 251, 278.
36 For a more extended criticism, see Goode (1991), p. 229.
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If the documents presented by a beneficiary are fraudulent, he should take 
responsibility for that. Since the fraud has happened on his side and he was in com-
munication with the fraudulent third party, the beneficiary is in the best position to 
pursue the claim against the party who committed fraud.

If the beneficiary is held liable for the fraud of a third party, it can be assumed 
that he would be more cautious and would pay greater attention to the accuracy of 
documents supplied by third parties.37 In this way the risk of fraud would be reduced 
in a more efficient way than under the existing system.

The banks are not expected to investigate liability for the fraudulent documents, 
but just whether the documents are fraudulent. The ‘caveat venditor’ argument is 
not supposed to change that. However, it can be used as an argument against the 
‘exception from exception’ principle which actually imposes on the banks a duty to 
investigate whether the beneficiary was liable for fraud. The ‘caveat venditor’ pro-
vides a rationale for why the banks should not have that duty.

6.7  Genuine Documents and the Autonomy Principle

One of the crucial issues here is whether the ‘exception from exception’ rule is justi-
fied and what are the potential problems of this rule. The UCP makes it clear that 
payment is to be made against a presentation of stipulated documents in accordance 
with the terms and conditions of the credit. The ‘exception from exception’ rule 
contravenes the fraud exception rule under which the bank has an obligation to 
make payment only against conforming documents, not those that appear on their 
face to conform. What is particularly worrisome is that the ‘exception from the 
exception’ rule implies tolerance for fraudulent documents, under the condition that 
fraud is not committed by the beneficiary.

A logical question arising from the United City Merchants case is: Can forged 
documents be genuine? This is contradictio in adjecto: by its nature genuine means 
free of forgery and fraud. A fraudulent document is not genuine and cannot be a 
conforming document; it ‘does not become a conforming document merely because 
the fraud is that of a third party.’38

The presentation of forged documents, which may be entirely worthless, cannot 
possibly be treated as a conforming presentation. Requiring that payment is made 
against fraudulent documents defies common sense as it grants the fraudulent docu-
ments the status of conforming documents.39 Such a rule amounts to saying the 
mechanism of payment under the UCP ‘is only concerned with commas and full 
stops or some misdescriptions’, and that the question of genuineness of documents 
is ‘of no consequence’.40

37 Gao (2003) p. 133.
38 Goode (1980) p. 294.
39 Murray et al. (2012) 11-044.
40 Goode et al. (2015) 11.33. The quotes are from Beam Technology (Manufacturing) Pte Ltd. v. 
Standard Chartered Bank [2003] 1 SLR 597 at para 33.
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While the autonomy principle requires the bank to pay against apparently com-
pliant documents, and is entitled to reimbursement even if those documents subse-
quently turn out to be false, this does not mean that the bank is required to pay 
against forged documents where the fraud is established before the payment is 
made. Sanctity of payment under letters of credit should be protected, but protection 
should not extend to payment against fraudulent documents. The issue here is not 
really about sanctity of payment, but about violation of the fundamental principle 
on which the sanctity of payments directly depends: genuineness of documents. 
Sanctity of payment cannot exist where documents are not genuine.

The fact that the bank should not accept fraudulent documents has nothing to do 
with the autonomy principle and the underlying transaction; the problem lies with 
the documents. The issue is not whether the seller properly performed his obliga-
tions under the sale contract, but whether the documents he submitted comply with 
the terms of the letter of credit. Fraudulent documents cannot be genuine docu-
ments. Documents which are not genuine cannot be complying documents. The 
standard is clear and it should not be bent by interpretations that contradict the 
fundamental principles of letters of credit.

The beneficiary must take responsibility for genuineness of the documents pre-
sented, regardless of who supplies the documents. The beneficiary’s responsibility 
is of essential importance for the functioning of letters of credit. The whole balance 
of the letter of credit would be undermined if the banks would be required to pay 
against fraudulent documents where the beneficiary was not liable for fraud.41

6.8  Conflict Between Public Policies

The sanctity of payment represents an important principle that requires protection. 
On the other hand, the fraud exception is also an important principle aimed at pro-
tecting the parties in letters of credit. The core issue here is: Which of these two 
different principles should prevail, when they are in contradiction? The fraud excep-
tion is based on the public policy that considers fraud as such a serious problem that 
it should prevail over the competing principle of protecting payment under letters of 
credit. Based on this assumption, the policy against fraud should apply to all frauds, 
including third party fraud, as it cannot be argued that a fraud committed by a third 
party is ‘less reprehensible and less deserving of an exception’ than a fraud commit-
ted by a beneficiary.42 What matters is the nature of the wrong, not the identity of the 
wrongdoer. The rationale of the fraud exception would be undermined by a narrow 
interpretation that would prohibit one type of fraud and tolerate another type.

While prevention of fraud is legitimate policy, it is also important to protect 
sanctity of payment. The tension between these two policies that are behind the 

41 Gao and Ross (2002), p. 667.
42 Ren (2010), p. 294.
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fraud exception has been summarized in the leading Canadian case of Bank of Nova 
Scotia v. Angelica-Whitewater Ltd., in the following way:

The potential scope of the fraud exception must not be a means of creating serious uncer-
tainty and lack of confidence in the operation of letter of credit transactions; at the same 
time the application of the principle of autonomy must not serve to encourage or facilitate 
fraud in such transactions.43

The key issue is how to establish proper balance between these two policies. 
There is a risk that the applicant may invoke the fraud exception even in situations 
where there is just a breach of contract. In such cases courts may have to investigate 
the facts of the underlying transaction; this should not be abused so ‘to corrode the 
independence of efficient commercial devices’.44 Payment should be denied only 
where fraud in documents is clearly established.

The principle should be clear: where the fraud is manifest and clear, the bank 
should not pay. The bank’s duty is to pay against conforming documents, and not 
those that appear to be conforming. There can be no compliance if documents are 
fraudulent. The bank not only has the right to reject fraudulent documents; it is the 
bank’s duty. As Rix. J. pointed out in Czarnikow-Rionda Sugar Trading Inc. v. 
Standard Bank London Ltd.: ‘I do not see how payment in the face of fraud can be 
a mere matter of discretion by a bank: it must be either within its mandate or not, 
and either a matter of obligation or not.’45

7  Comparative Law Overview

One of the problems with the fraud exception is that it is not applied uniformly by 
the courts in different jurisdictions. In some jurisdictions the court decisions 
restricted the fraud exception to fraud committed by the beneficiary, making third 
party fraud outside the scope of the fraud exception. In other jurisdictions every 
fraud, regardless of who has committed it represents valid basis for rejection of pay-
ment by the bank.

7.1  Canada

Canadian courts have adopted a similar position to English courts. In the case Bank 
of Nova Scotia v. Angelica-Whitewear, the Court held that regarding the judgment 
by the bank as to ‘whether or not to honor a draft’, the test is ‘whether fraud was so 
established to the knowledge of the issuing bank before payment of the draft as to 

43 [1987] D.L.R. 161, 168 (Can.).
44 Dolan (2006), p. 502.
45 [1999] 1 All E.R. (Comm) 890, at 914.
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make the fraud clear or obvious to the bank.’46 In addressing the fraud exception 
principle the Court held that ‘(T)he fraud exception should be confined to fraud by 
beneficiary of a credit and should not extend to fraud by a third party of which the 
beneficiary is innocent.’47

7.2  US

American courts have adopted a different stance. In the Old Colony Trust case, the 
court stated that ‘when the issuer of a letter of credit knows that a document, 
although correct in form, is, in point of fact, false or illegal, he cannot be called upon 
to recognize such a document as complying with the terms of the credit’.48 In the 
leading American case Sztejn the court held that the fraud exception applies if docu-
ments are not genuine.49 In contrast to the United City Merchant case, the state of 
mind of the beneficiary is considered irrelevant and third party fraud is not excluded 
from the fraud exception.50 In Levin v. Meagher, Margulies J. stated: ‘What unifies 
the various standards formulated in the cases cited in the official code comment is 
their requirement that fraud be determined by an objective examination of the cir-
cumstances, rather than by reference to the subjective beliefs of the beneficiary.’51

The UCC adopts objective an standard and does not restrict the fraud exception 
to fraud committed by the beneficiary. Under the UCC s. 5-109 the fraud exception 
is applicable where ‘a required document is forged or materially fraudulent’.

7.3  Singapore

In Singapore the courts have taken an opposite position to the one in England. The 
Court of Appeal in Beam Technology (Manufacturing) Pte Ltd. v. Standard 
Chartered Bank case held that there is a nullity exception, separate and distinct from 
the fraud exception.52 The Court emphasized that implicit in the requirement of a 
conforming document is the assumption that the document is true and genuine.

To say that a bank, in the face of a forged, null and void document (even though the benefi-
ciary is not privy to that forgery), must still pay on the credit, defies reason and good 
sense.53

46 Bank of Nova Scotia v. Angelica-Whitewear (1987) 36 DLR (4th) 161, 174.
47 Bank of Nova Scotia v. Angelica-Whitewear (1987) 36 DLR (4th) 161, 177.
48 Old Colony Trust Co. v. Lawyers Titel and Trust Co. 297 F. 152 (1924).
49 Sztejn v. J. Henry Schroeder Banking Corp 177 Misc. 719, 31 N.YS. 2d 631 (1941). In this case 
Shientag J. explicitly stated that documents must be genuine (at 721).
50 Boston Hides & Furs Ltd. v. Sumitomo Bank Limited 870 F. Supp. 1153 (D. Mass. 1994).
51 Levin v. Meagher, 2004 Cal. App. LEXIS 7060.
52 [2003] 1 SLR 597.
53 [2003] 1 SLR 597, para 33.
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7.4  France

French law takes a simple and clear position: when the fraud is established, the bank 
should reject payment and the issue of who committed fraud is irrelevant.54

8  Need to Regulate the Fraud

The existing divergence regarding the fraud exception creates legal uncertainty. For 
a trader from Japan or China, it may be puzzling to learn that the standards in the 
US are different from those in Canada, or that English and Singaporean courts may 
adopt different approaches and standards. Is it then possible to adopt a general rule 
that would be acceptable to all?

The issue of fraud is absent from the UCP. This approach may be supported by a 
number of arguments, but there are also counter-arguments speaking in favor of 
regulating fraud in the UCP 700.55

One simple and clear rule on fraud may be useful. The rule would simply state 
that a bank should not pay against fraudulent documents. This standard should be 
objective and it should not involve investigation of responsibility for fraud. Simply, 
when the fraud is proven and the bank obtains evidence that documents are fraudu-
lent, the bank should reject payment. The UNCITRAL Convention on Independent 
Guarantees and Standby Letters of Credit, 1995 provides a useful guidance. The 
UNCITRAL Convention Article 19 provides that no payment is due when it is 
‘manifest and clear that [a]ny document is not genuine or has been falsified’. This 
standard addresses the key issues related to fraud—it establishes an objective test 
and it does not require establishing the state of mind of the beneficiary, which is the 
most controversial issue under the existing system. The bank should not be expected 
to undertake a fraud investigation to establish the identity of the party liable for 
fraud—that is beyond the bank’s mandate. If the fraud is manifest and clear, the 
bank should reject payment.

Despite convincing arguments speaking in favor of the need for rules on fraud in 
UCP 700, there are also strong counter-arguments. One is related to the character of 
the UCP. Regulating fraud would go against the UCP’s core purpose. The role of the 
UCP is to state customs and practices, and not the law; the fraud rules are not based 
on customs and practices and it may be better to leave them to national laws. This 
argument has substantial weight, even though some of the UCP’s provisions may 
not be really based on uniform customs and practices.

Another serious obstacle is the lack of uniformity. Rules on fraud can hardly be 
construed as ‘uniform customs and practices’. They are not even uniform, because 

54 Cass. Comm. 25 April, 2006, DMF 2006, 877; Cass. Com. October 23, 1990, Bulletin 1990 IV 
N 243 p. 168; Martin (1985) and Gavalda and Stoufflet (2015) para. 1010.
55 Buckley and Gao (2002) at pp. 701–702 provide a number of convincing arguments that support 
legal regulation of the fraud by the UCP.
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of divergent rules in various jurisdictions. National jurisdictions differ widely as to 
what constitutes fraud and the type of fraud required (e.g., whether fraud in the 
transaction is a ground for refusing payment). Since courts will most likely want to 
preserve their own jurisprudence, there is a risk that they would disagree with a 
UCP formulation and thereby undermine the authority of UCP.

The issue of regulating fraud by the UCP is delicate not only because of the 
nature of the UCP, but also because of differences among national laws. Adopting 
an objective standard of fraud may not be acceptable in jurisdictions that link the 
fraud exception to a subjective standard. Under the existing circumstances, it may 
be better to refrain from an attempt to regulate fraud in the UCP.

9  Conclusion

One of the most controversial issues addressed in this paper is whether the fraud of 
the beneficiary should be a condition for refusing the payment by the bank, or if it 
is sufficient that documents presented by the beneficiary are fraudulent. This is 
related to the issue of sanctity of payment under letters of credit: should the fraud 
exception be absolute, or should it be limited to fraud by the beneficiary?

The fraud exception rule is, in fact, the exception from the principle of autonomy, 
which is the fundamental principle applying to the letters of credit. This requires a 
careful balancing between these two conflicting principles. The argument empha-
sizing sanctity of payment under letters of credit must be taken seriously, as any 
deviation from this principle may undermine the commercial role of letters of credit. 
The fraud exception has been given divergent interpretations in different jurisdic-
tions creating legal uncertainty which is damaging to the role and status of docu-
mentary credit in international trade.

Documentary credit has been described as the ‘life blood of commerce’, with the 
warning that ‘thrombosis may occur’ if this mercantile practice is disturbed by court 
intervention, ‘unless fraud is involved’.56 In another interpretation fraudulent docu-
ments were given a more fatal meaning of a ‘cancer of international trade’.57 In the 
‘thrombosis diagnosis’ the focus is on the sanctity of payment; it relies on the argu-
ment that the banks should only verify that the documents on their face comply with 
the requirements of the documentary credit. In the ‘cancer diagnosis’ the focus is on 
trust where the banks should make sure that fraudulent documents do not undermine 
the trust enjoyed by letters of credit. Letters of credit need both sanctity and trust. They 
do not exclude each other. Sanctity should not serve as a shield to protect payment 
against fraudulent documents, regardless of who is responsible for fraud. The principle 
of autonomy of letter of credit should serve to facilitate payment, not fraud. The trust 
and security that the letters of credit offers to parties in international trade would be 
seriously undermined if the banks are required to pay against documents which they 

56 The Bhoja Trader [1981] 2 Lloyd’s Rep 256.
57 Standard Chartered Bank v. Pakistan National Shipping Corp. (No. 2) [1988] 1 Lloyd’s Rep 684, 
686.
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know to be fraudulent. Such an attitude would seriously endanger the security of the 
parties which rely on letters of credit, not only as instruments of payment, but also as 
a security device. It is hoped that the courts will take action and correct the existing 
deficiencies in the letters of credit and contribute to restoring its trust.
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Chapter 3
A Transnational Consensus on Secured 
Transactions Law? The 2016 UNCITRAL 
Model Law

Catherine Walsh

Abstract The concept of transnational law has no settled meaning. For some, it is 
limited to internationally applicable norms generated by private actors and ‘private 
legislators’ operating outside State-centric ideas of what constitutes law. Yet even 
the proponents of this most purist concept recognize that some subjects require 
formal multilateral cooperation to achieve a transnational consensus. In view of its 
distributional effects on third parties and interrelationship with State-based institu-
tions and norms, secured transactions law is one such subject, as reflected in the 
2016 UNCITRAL Model Law on Secured Transactions, the subject of this article.

Part I reviews the background to the Model Law and the considerations that 
influenced the decision to undertake that project. Part II assesses the extent to which 
the resulting text has successfully navigated the potential hazards in drafting a suf-
ficiently flexible uniform text to permit its adaptation to divergent legal landscapes 
and legal cultures. Part III explains why the Model Law is principally composed of 
single uniform provisions and then examines the reasons underlying the relatively 
small number of points on which the Model Law failed to achieve a consensus, 
instead offering enacting States a choice of alternative options. Part IV offers some 
concluding thoughts on whether the apparent transnational consensus achieved by 
the Model Law is illusory or real.
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1  Introduction

The concept of transnational law has no settled meaning. For some, it is limited to 
internationally applicable norms generated by private actors and ‘private legisla-
tors’ operating outside State-centric ideas of what constitutes law. Yet even the pro-
ponents of this most purist concept recognize that some subjects require formal 
multilateral cooperation to achieve a transnational consensus. In view of its distri-
butional effects on third parties and interrelationship with State-based institutions 
and norms, secured transactions law is one such subject, as reflected in the 
UNCITRAL Model Law on Secured Transactions.1

The Model Law is the latest in a series of harmonizing instruments developed by 
UNCITRAL aimed at the facilitation of cross-border financing against the security 
of movable assets. The first was the United Nations Convention on the Assignment 
of Receivables in International Trade (“Receivables Convention”). Adopted by 
UNCITRAL and approved by the General Assembly in 2001, the Convention seeks 
to facilitate receivables financing by establishing uniform substantive rules validat-
ing bulk assignments of receivables and assignment of future receivables, invalidat-
ing anti-assignment provisions in contracts giving rise to receivables as against the 
assignee, and providing comprehensive rules to govern assignee-debtor and 
assignor-assignee relations. Consensus proved elusive, however, on the appropriate 
substantive approach to the effectiveness and priority of assignments as against 
third parties. Faute de mieux, the Convention substituted a conflict of laws solution. 
Recognizing that any hope of reaching a substantive consensus on these issues 
would require a comprehensive examination of the entire field of secured financing 
against movable property, UNCITRAL began work on a general legislative guide on 
the subject.

Completed in December 2007, the UNCITRAL Legislative Guide on Secured 
Transactions (“Secured Transactions Guide”) covers the full panoply of issues rel-
evant to implementing a modern movable secured transactions regime. These 
include the creation, third party effectiveness, priority, and enforcement of security 
rights, the conflict of law rules applicable to these issues, the effect of the grantor’s 
insolvency on security rights, and transitional matters. Also addressed are the rights 
and obligations of the parties to a security agreement and third-party obligors on an 
encumbered receivable or other intangible claim. The Guide offers a comprehensive 
analysis of the advantages and disadvantages of different policy choices on each of 
these issues, accompanied by recommendations on the appropriate solution.

UNCITRAL followed up the Secured Transactions Guide with two additional 
initiatives on matters found to be in need of further work. The first was the extent to 
which the general recommendations of the Secured Transactions Guide should 
apply to security rights in intellectual property. This led to production of a 
Supplement to the Secured Transactions Guide on Security Rights in Intellectual 
property. Completed in 2010, the Supplement contains an extensive analysis of the 

1 All of the UNCITRAL texts referred to in this article are available on-line at www.uncitral.org
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coordination challenges between the two fields with recommendations at how these 
might be accommodated. The second area concerned the registry regime for provid-
ing public notice of security rights at the heart of the Model Law, particularly its 
third-party effectiveness and priority features. This led to the UNCITRAL Guide on 
the Implementation of a Security Rights Registry. Adopted in 2014, the Guide pro-
vides detailed and concrete recommendations, accompanied by explanatory com-
ments, aimed at implementing the more generally cast recommendations in the 
registry chapter of the Secured Transactions Guide.

Adopted in 2016, the Model Law on Secured Transactions aims to give concrete 
legislative expression to the recommendations set out in these previous instruments, 
particularly the Secured Transactions Guide and the Registry Guide. Two reasons 
primarily motivated the decision to embark on this further step.

First, the initial choice to develop a legislative guide, instead of a model law or 
convention, reflected the concern that there might be different levels of consensus 
on different issues. A legislative guide offers greater flexibility in that event, enabling 
drafters to offer legislators a menu of possible solutions rather than a single uniform 
rule. In the end, however, the recommendations of the Secured Transactions Guide 
reflected a remarkable and detailed level of consensus in an area of the law long 
characterized by radical disharmony among national laws, both conceptually and 
substantively. This suggested that production of a Model Law was feasible.

Second, the Secured Transactions Guide (English language version) numbers 
some 452 pages in length (exclusive of annexes), consisting of 371 pages of analysis 
and commentary and 81 pages of Recommendations and Terminology. The 
Supplement adds an additional 160 pages of commentary and 5 pages of terminol-
ogy and recommendations and the Registry Guide another 160 pages of commen-
tary, recommendations and terminology, and model registry forms. This degree of 
quantitative detail is understandable in an area of the law that is doctrinally techni-
cal and complex, and at the same time riddled with difficult policy choices. 
Nonetheless, legislators might find the task of understanding and transforming the 
recommendations in these instruments into a properly structured and workable leg-
islative text too daunting.2 Even more worryingly, the recommendations of the 
Guide were designed to work as an integrated and inter-related package, meaning 
that errors and omissions in the codification exercise might inadvertently or other-
wise contribute more to disharmony than harmony.3 These considerations made pro-
duction of a Model Law desirable.

That said, the feasibility and desirability of the Model Law project did not lack 
skeptics.4 Part II assesses the extent to which the resulting product has successfully 
navigated the potential hazards in drafting a sufficiently flexible uniform text to 
permit its adaptation to divergent legal landscapes and legal cultures. The overall 
assessment is positive, subject to minor qualifications. Part III reviews the issues on 
which the Model Law failed to achieve a consensus, instead offering enacting States 

2 Cohen (2010), p. 330.
3 Cohen (2010), p. 330.
4 Macdonald (2010) and Cohen (2010), pp. 331–334.
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a choice among several options. It will be seen that even where the existence of 
options may appear to reflect a significant policy divide, closer examination shows 
the potential for compromise or alternative solutions to emerge that could lessen or 
eliminate those divisions. Part IV offers some concluding thoughts on whether the 
apparent transnational consensus achieved by the Model Law is illusory or real.

2  General Challenges in Drafting Internationally Uniform 
Laws

2.1  Form and Style

One of the basic challenges in designing internationally uniform legislation, whether 
it takes the form of a convention or a model law, concerns the form and style of the 
instrument. States differ widely in their preferred legislative and codification tech-
niques, not just between States in the civil law and common law traditions, but also 
among legal systems that share the same tradition. Thus, even when there is agree-
ment on substance, a model law may fail if its form and style is insufficiently flexi-
ble to permit adaptation to differences in the legal infrastructure and drafting 
conventions of States that are otherwise sympathetic to its substantive goals.

Concerns with form and style were major reasons for the skepticism expressed 
by some about the desirability of the Model Law project. At the level of form, it was 
pointed that while some States might be inclined to implement the recommenda-
tions of the Secured Transactions Guide in a single free-standing law, others would 
be more inclined to distribute its various components among different codes or laws 
or among different books within the same code that address similar issues collec-
tively.5 At the level of style, it was likewise observed that while some States favor 
detailed rules, others prefer a more laconic and generalist style.6 To achieve a “con-
textually sensitive approach to the legislative art,”7 it was argued, would require 
multiple model laws, not a “one size fits all” model.8

Both points are well taken, as evidenced by the significant divergence in form 
and style of the regimes for movable security in the Personal Property Security Acts 
in effect in Canada’s common law provinces and in the Civil Code of Quebec.9 That 
said, the Model Law produced by UNCITRAL is a more flexible and neutral instru-
ment than one think at first impression.

With respect to form, the Model Law follows the structure of the Secured 
Transactions Guide, with discrete chapters on Scope, Creation, Effectiveness of a 

5 Cohen (2010), p. 334 and Macdonald (2010), p. 422.
6 Cohen (2010), p. 334 and Macdonald (2010), pp. 431–444.
7 Macdonald (2010), p. 422.
8 Macdonald (2010), p. 422 and Cohen (2010), p. 334.
9 Macdonald (2010), pp. 431–444. And see Cuming et al., pp. 89–113.
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security right against third parties, the Registry system, Priority, Rights and obliga-
tions of the parties and third-party obligors, Enforcement, Conflict of laws and 
Transition. This structure undoubtedly enables it to be implemented in its entirety in 
the form of a freestanding statute. On the other hand, the chapters are organized in 
a sufficiently discrete manner to enable an enacting State to unpack and relocate the 
components of the Model Law to fit its legal context. This is most obviously possi-
ble in the case of the Registry chapter. That chapter contains a separately numbered 
set of “Model Registry Provisions.” This drafting technique enables enacting States, 
depending on their drafting conventions, to incorporate some or all the of provisions 
in a supplementary regulation, decree or other instrument, or in a separate law or 
book of a code that deals with matters of publication in general.10

The conflict of laws chapter of the Model Law is similarly self-contained, 
enabling its relocation as appropriate, for example, if an enacting State collectively 
addresses private international law matters in a different statute or code, or in a dif-
ferent book of the code than the one addressing its internal law rules for movable 
security.11 The same is true of the chapter on enforcement of security rights should 
an enacting State consider its code of civil procedure to be a more natural home for 
rules of this character. The provisions of the transition chapter are likewise adapt-
able to fit whatever mechanism a State uses to address matters of this nature. The 
remaining chapters largely go to the core of secured transactions law and should 
present no structural difficulties for enacting States, regardless of their legal 
framework.

This is subject to one potential qualification. In line with the Receivables 
Convention12 and the Secured Transactions Guide,13 the Model Law brings outright 
assignments of receivables within its scope, with the exception of the enforcement 
chapter.14 It also sets out rules governing the rights and obligations of the debtor on 
the receivable (as well as obligors on other forms of intangible claims).15 The prin-
cipal reason for this approach is to ensure certainty in receivables financing whether 
effected by the grant of security in or the outright transfer of receivables as in the 
factoring and securitization contexts. Nonetheless, outright assignments are outside 

10 See footnote 8 to the Model Registry Provisions: “The Model Registry Provisions are intended 
to take effect simultaneously with the enactment of the Model Law. They are presented as a sepa-
rate component with their own internal numbering in order to give enacting States flexibility in 
their implementation. Depending on its drafting conventions, an enacting State may choose to: (a) 
incorporate all of the Provisions in its enactment of the Model Law as a separate chapter; (b) incor-
porate all of the Provisions in a separate statute or other type of legal instrument; or (c) incorporate 
some of the Provisions in its enactment of the Model Law and the rest in a separate statute or other 
type of legal instrument.”
11 Footnote 36 to Chapter VIII on Conflict of laws expressly recognizes this possibility: “Depending 
on its legal tradition and drafting conventions, the enacting State may incorporate the provisions of 
this chapter in its enactment of the Model Law or in a separate law (civil code or other law).”
12 Art. 1(1).
13 Recommendation 3.
14 Art. 1(2).
15 Arts. 56–60.
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the field of movable security per se and potentially pose more significant adaptation 
challenges for enacting States.16 On the other hand, the approach adopted by the 
Model Law reflects the widely shared consensus that both outright transfers of and 
the grant of security in claims should be governed by the same rules at both the 
substantive17 and choice of law levels.18 Accordingly, precedents exist for accom-
modating that goal, whether by way of an express expanded scope provision as in 
the Model Law,19 or by way of a cross-reference to the relevant provisions of the 
Model Law in the enacting State’s assignment law (or vice versa), or by way of 
replication of the provisions in both laws.

Finally, with respect to drafting style, the Model Law undoubtedly veers some-
what closer to the common law tradition, notably in the inclusion of statutory defini-
tions of terms that may be thought self-explanatory in context. Nonetheless, its 
provisions are drafted for the most part in a reasonably neutral style. Importantly, 
they generally succeed in avoiding the common law tendency toward the extensive 
use of sub-paragraphs and sub-clauses that characterized the recommendations in 
the Secured Transactions Guide and that skeptics had feared would be carried over 
to the Model Law.20

2.2  Avoidance of Interference with “Other Laws” 
of the Enacting State

Internationally uniform laws inevitably intersect with other laws of the enacting 
State. To encourage take-up, it is vital that a model law focuses on its core unifica-
tion mission. Otherwise, States may be reluctant to implement the relevant instru-
ment for fear that it intrudes too greatly into their sovereignty on matters that are not 
essential to the realization of that mission.

For the most part, the Model Law has negotiated this difficult dividing line 
successfully.

For example, a core mission of the Model Law is to ensure protection of the 
effectiveness of security rights in the event of the grantor’s insolvency. Yet enacting 
States may hold firm views on the need to extend preferential treatment to involun-
tary creditors (for example, the State for revenue claims) or to particularly vulner-
able classes of creditors (for example, the grantor’s employees for unpaid wages and 

16 Macdonald (2010), pp. 426–427.
17 See, for example, Whittaker (2015), pp. 63–64. See also Beale (2017) and Cuming et al. (2012), 
pp. 157–158.
18 For example, in conjunction with the transformation of article 12 of the Rome Convention on the 
law applicable to contractual obligations into article 14 of the EU Rome I Regulation, a new art. 
14(3) was added, defining the concept of “assignment” to include “outright transfers of claims, 
transfers of claims by way of security and pledges or other security rights over claims.”
19 As noted in the preceding paragraph, this was also the approach adopted in the Rome I Regulation.
20 Macdonald (2010), pp. 429–430.
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employment benefits). The Model Law accommodates these competing tensions. 
On the one hand, it provides that a security right retains whatever third-party effec-
tiveness and priority status it had before the commencement of insolvency proceed-
ings “unless another claim has priority” pursuant to the enacting State’s insolvency 
law.21 On the other hand, it stipulates that enacting States should clearly list the 
claims that have priority over security rights (whether within or outside the insol-
vency context) and specify a cap on the amount of the claim given priority.22 This 
approach enables secured creditors to calculate the potential impact of preferential 
claims on the priority of their security rights without interfering with the autonomy 
of enacting States to decide whether and to what extent certain claims are entitled to 
preferential status.

The Model Law adopts a similarly tempered approach to the resolution of prior-
ity competitions between a security right and the rights of the grantor’s attaching 
creditors. A creditor that has obtained a judgment against the grantor has priority 
over a security right if it obtains rights in the encumbered asset before the secured 
creditor makes its security right effective against third parties in accordance with 
the Model Law.23 However, the Model Law leaves the determination of the steps 
needed for a judgment creditor to acquire rights in its debtors’ assets for the enact-
ing State to specify in accordance with its general judgment enforcement and 
debtor-creditor laws.24

2.3  Deference to Specialized Laws and Regimes

The scope of provisions of the Model Law likewise recognize the need for comple-
mentarity with other laws of an enacting State. Accordingly, while the Model Law 
in general applies to consensual security rights in all types of movable assets,25 this 
is subject to several exclusions and qualifications deferring to more specialized 
rules and regimes.

First, the Model Law recognizes that the systematic imbalance in bargaining 
power present in consumer transactions may necessitate special statutory limita-
tions on party autonomy or special procedural protections. Accordingly, it preserves 
the overriding application of the consumer-protection laws of an enacting State that 
protect a grantor of a security right or a debtor of an encumbered receivable.26

21 Art. 35.
22 Art. 36.
23 Art. 37.
24 Art. 37.
25 Art. 1(1). The Model Law defines “movable asset” comprehensively to mean any “tangible or 
intangible asset other than immovable property”: art. 2(uu).
26 Art. 1(5). This approach is in line with the approach followed in the Assignment Convention (art. 
4(4)) and in the Secured Transactions Guide (rec. 2 (b)),
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Second, the Model Law defers to the overriding effect of other laws of the enact-
ing State that limit the creation, transfer or enforcement of rights in specific types of 
asset.27 This qualification operates to preserve laws that protect a grantor and her 
family members from seizure of basic household and medical necessities including 
items needed for the grantor to earn her livelihood. It would also preserve the opera-
tion of laws prohibiting or restricting the alienation of intangible assets such as 
fishing licences or agricultural quotas issued and regulated by governmental author-
ities in the collective interest. Other possible candidates are laws that limit the alien-
ation of assets considered to be of special significance to the cultural patrimony of 
the enacting State and so forth.

Third, the Model law excludes security rights in types of assets subject to spe-
cialized asset-based registration regimes under other laws of an enacting State to the 
extent that the other regime governs matters addressed in the Model Law.28 Ship, 
aircraft, rolling stock, motor vehicle and intellectual property registries are the prin-
cipal intended objects of this exclusion.29 In contrast to the registration regime con-
templated by the Model Law, these types of mobile asset registries, typically, serve 
broader goals than simply publicizing security rights in the relevant assets, notably 
also recording ownership or transfers of ownership.30 These differences in transac-
tional scope and operational mode require their preservation. Nonetheless, both the 
Registry Guide and the Secured Transactions Guide recommend that enacting States 
take care to coordinate the interrelationship between the Model Law and these spe-
cialized regimes, particularly with respect to matters of third party effectiveness and 
priority.31

Fourth, the substantive and choice of law rules of the Model Law apply to secu-
rity rights in intellectual property only to the extent that those rules are consistent 
with the enacting State’s law relating to intellectual property. In the event of any 
inconsistency, intellectual property law prevails.32 The Intellectual Property 
Supplement to the Secured Transactions Guide provides guidance on coordinating 
the provisions of the Model Law with a State’s intellectual property law. Accordingly, 
as a footnote to this provision states, this exclusion is unnecessary if the enacting 
State has coordinated the relationship between the Model Law and the secured 
transaction provisions, if any, of its intellectual property law.

27 Art. 1(6).
28 Art. 1(3)(e).
29 Secured Transactions Guide, Chap. I, paras. 32–36, and rec. 4(a)–(b); Registry Guide, para. 14. 
Note that if an enacting State has adopted the Convention on International Interests in Mobile 
Equipment and its Protocol on Matters Specific to Aircraft Equipment, registration of security 
rights and transfers of ownership would take place in the international registry established by that 
regime. Its substantive provisions also would govern issues relating to creation, third party effec-
tiveness, priority and enforcement.
30 Secured Transactions Guide, Chap. III, paras. 68–69, Registry Guide, para. 37.
31 Secured Transactions Guide, chap. III, paras. 70–86, chap. IV, para. 117, chap. V, paras. 56–57, 
chap. IX, paras. 122–124, chap. X, paras. 37–38, recs. 34(a) (iii), 38, 77, 78, 181, 205, Registry 
Guide, paras. 24, 30, 65, 66, 70.
32 Art. 1(3)(b).
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The intellectual property exclusion in the Model Law recognizes that the law of 
movable security must ultimately fit with the general property law of an enacting 
State. Where significant variations exist among different States in the background 
concepts and rules applicable to a category of movable property, these cannot be 
overcome by a harmonization project aimed at the reform of secured transactions in 
general. This consideration also underlies the exclusion of security in intermediated 
securities – that is securities held in a securities account with a broker or intermedi-
ary rather than directly with the issuer – from the scope of the Model Law.33 This 
exclusion recognizes that the wide divergences in the framework for the holding, 
transfer, and grant of security in intermediated securities among different States 
preclude extending the general rules of the Model Law to security rights in this type 
of intangible asset. Moreover, the disharmony among States on the appropriate 
treatment of intermediated securities is already the subject of other uniform law 
texts.34 Thus, this exclusion has the additional merit of avoiding conflict and overlap 
between UNCITAL’s work and the work of sister international unification 
organizations.

The Model Law also excludes claims to payment under financial contracts gov-
erned by netting agreements (for example, an interest rate swap transaction), except 
for the final net claim arising upon the termination of all outstanding transactions.35 
The UNCITRAL texts offer little insight on the reason for this exclusion apart from 
the rather unhelpful statement in the Secured Transactions Guide that “financial 
contracts and foreign exchange transactions raise complex issues that require spe-
cial rules.”36 A commentator has suggested that the exclusion is meant to accom-
modate the reasonable expectations of parties to a netting agreement that they will 
be able to periodically set off their mutual obligations without concern that a third 
party assignee might intervene in the interim to demand payment of the net debt 
owing at a particular time.37 If that is indeed the concern, it is unclear why it could 
not have been addressed by exempting financial contracts from the scope of the 
provision of the Model Law that negates the effectiveness, as against the assignee, 
of a contractual prohibition on assignment in the contract between the assignor and 
the debtor giving rise to the receivable.38

33 Art. 1(3)(c).
34 On the substantive aspects of intermediated securities, see the UNIDROIT Convention on 
Substantive Rules for Intermediated Securities, 2009 (the Geneva Securities Convention). On the 
choice of law aspects, see the Convention of 5 July 2006 on the Law Applicable to Certain Rights 
in Respect of Securities held with an Intermediary (Hague Securities Convention), entry in force, 
1 April, 2017.
35 Art. 1(3)(d). And see art. 2(m) (definition of financial contract), art. 2(v) (definition of “netting 
agreement”). This exclusion and the related definitions date back to the Receivables Convention 
(arts. 4(2)(b), 5(k)(l)). The definition of financial contract is in turn derived from the UNCITRAL 
Insolvency Guide.
36 Secured Transactions Guide, chap. I, para. 39.
37 Rasche (2002), p. 140.
38 Art. 13(1).
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2.4  Need for Neutral Terminology

Perhaps the greatest challenge in drafting internationally uniform laws is the need 
to use neutral terms and concepts that are not tied to a specific legal system or tradi-
tion. This challenge is particularly acute in the field of movable security. While the 
traditional possessory pledge enjoys widespread recognition, states over time have 
recognized diverse security devices for non-possessory security, in some cases even 
permitting the transfer or retention of ownership as an alternative mechanism for 
securing an obligation.39 This phenomenon has produced fragmentation in the legal 
rules applicable to different forms of security not just among states but within the 
same state. It was this fragmentation that persuaded the drafters of Article 9 of the 
Uniform Commercial Code on secured transactions in the United States to adopt a 
functionalist concept of “security interest” defined as any interest in personal prop-
erty that functions in substance to secure the performance of an obligation.40 The 
concept of “security interest” does not refer to a form of security. Rather, it is a 
drafting technique designed to ensure that regardless of the proprietary institution 
that the parties choose for their transaction, it will be subject in its security aspects 
to a common set of rules. Distinctions between different secured transactions are 
still drawn, but these are based on the nature of the encumbered asset or the status 
of the parties rather than its nominal proprietary character.41

The generic nature of the functional concept of security interest employed by 
UCC article 9 has an obvious appeal at the international level. Not surprisingly, it 
was the organizational concept employed by the Secured Transactions Guide and 
this has been carried over to the Model Law. The only change is cosmetic. The term 
“security right” as opposed to a “security interest” is used to emphasize that what-
ever the juridical institution employed by the parties to achieve security, it must 
involve the creation of a real right as opposed to a personal obligation in favor of the 
secured creditor.42

In adopting a functionalist concept of security as its central organizing structure, 
the Secured Transactions Guide has been criticized by some for advancing a U.S. 
centric approach to the law of secured transactions.43 No doubt similar criticisms 

39 See, for example, the wide divergence in national law approaches among the various EU states 
on the substantive rules governing the assignment and grant of security in intangible claims set out 
in the national reports section of the British Institute of International and Comparative Law Study 
(2011). See also Kieninger (2004).
40 UCC § 1-201(35).
41 As noted by Grant Gilmore, the great advantage of this organizing structure was to enable the 
drafters “to make necessary distinctions between the unlike elements of different security transac-
tions and at the same time to formulate a single set of rules to cover the very large area of likeness 
common to all such transactions.” Gilmore (1951), p. 27.
42 Art. 2(kk).
43 See, notably, McCormack (2011), pp. 130ff; McCormack (2013), pp. 40–41.
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will be leveled at the Model Law. Yet it is difficult to see what alternatives were 
available to the drafters. The use of nominate terms like mortgage, charge, or 
hypothec would all have earned criticism as being too closely associated to one or 
other legal tradition or as confusing insofar as their legal effects under the Model 
Law would inevitably diverge from their legal effects under different national laws. 
That said, there is nothing to prevent enacting States from replacing the concept of 
security right in the Model Law with whatever nominate term an enacting State 
might consider more appropriate so long as it is made clear that all transactions, 
regardless of whether the parties expressly utilize that term, are to be characterized 
as such.44

As a matter of principle, few would dispute that the same legal framework should 
apply to all transactions where a grantor creates or transfers a proprietary right in its 
assets in favor of a creditor to secure an obligation. After all, substance over form is 
a widely accepted legal principle that is not unique to any single legal tradition. 
Where the functionalist concept of security employed by Article 9 and embraced by 
the Model Law encounters real controversy is in its extension to transactions where 
a supplier retains ownership of an asset to secure its price as under a retention of 
title sale or financing lease arrangement. For many critics, this may be a bridge too 
far, disturbing the fundamental distinction between owning and owing, and interfer-
ing too greatly with the natural laws of property.45 In recognition of this, the Secured 
Transactions Guide presented States with a non-unitary option under which reserva-
tion of title arrangements would retain their distinct character but with suppliers and 
financial lessors being subject to identical rules as lenders who extend credit to 
enable the grantor to acquire the relevant encumbered asset.46 This of course is a 
distinction without a difference, and, in a rare departure from the recommendations 
of the Guide, the Model Law presents only the unitary functionalist approach. No 
doubt that decision was motivated in part by the desire to avoid making what is 
already a complex and lengthy instrument even longer and more complex. It also 
served to avoid reopening debates as to whether the substantive rules applicable to 
reservation of title suppliers and financial lessors ought to be same as though appli-
cable to lenders or whether their prior ownership rights should give them more 
powerful rights and remedies. Enacting states are of course free to enact the Model 
Law in a manner that preserves that distinction. However, to the extent it is accepted 
that the rules applicable to conventional security should also apply to these types of 
arrangements, considerations of juridical economy favor the unitary approach 
adopted by the Model Law.

44 Macdonald (2010), pp. 443–444.
45 Kieninger (2004), p. 23.
46 Secured Transactions Guide, recs. 187–202.
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3  The Degree of Facial Consensus Achieved  
by the Model Law

The preceding analysis has demonstrated that the structure and style of the Model 
Law is sufficiently flexible to be capable of being adapted to diverse legal contexts. 
When it comes to its core substantive provisions, however, the room left for modifi-
cation by enacting States is far more limited. Like the Secured Transactions Guide, 
the Model Law is rooted not just conceptually but also substantively in the secured 
transactions regime adopted by Article 9 of the United States Uniform Commercial 
Code and reflected in the Personal Property Security Acts in effect in Canada’s com-
mon law jurisdictions and in the more recent New Zealand and Australian Personal 
Property Securities Acts.47 And like those regimes, its provisions collectively form 
an intricate inter-connected package, making it extremely difficult to vary a particu-
lar provision without affecting the operation of another. A good example is the gen-
eral rule requiring registration of a notice of a non-possessory security right for it to 
be effective against third parties.48 The registration requirement is intimately related 
to the priority chapter of the Model Law, under which priority is ordered, as a rule, 
according to the order of registration of the competing rights.49 It is also relevant to 
the enforcement chapter insofar as a notice of intended enforcement action must be 
given to all competing rights holders who have registered a notice of their claims.50 
Even the conflict of laws chapter is related insofar as it functions to establish the 
territorial scope of the rights to which the registration requirement applies. Clearly, 
if a State were to exclude or limit the general registration requirement, this would 
require significant modifications to these other chapters and potentially transform 
the Model Law into something fundamentally different. Indeed, one of the more 
persuasive arguments favoring the Model Law project was the concern that legisla-
tors, inadvertently or otherwise, might omit core provisions essential to the smooth 
operation of the regime.51

This is not to say that the Model Law leaves enacting States with no opportunity 
to choose between different options. However, as we shall see, there are only a rela-
tively small number of provisions on which options are presented and many of these 
relate to relatively minor points. Moreover, it will be argued that even where the 
existence of options appears to reflect a more significant lack of consensus at the 
policy level, alternative or compromise solutions may well be available.

47 For comparative analyses of these regimes, see Walsh (2016) and Whittaker (2015).
48 Art. 18(a).
49 Art. 29.
50 Arts. 78, 80.
51 Cohen (2010), p. 330.
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3.1  Formulation of the Writing Requirement for Security 
Agreements

No legal text, whether enacted nationally or prepared in an international forum, will 
be perfect. So it may be useful to begin with an example where the requirement 
under the Model Law for enacting States to choose between options relates more to 
the formulation of the rule than its substance. Under the Model Law, the creation of 
a valid security right requires the debtor to sign a written security agreement that 
contains the essential terms of the parties’ agreement unless the secured creditor is 
in possession or control of the encumbered assets.52 This requirement is aimed at 
ensuring that there is objective evidence of the grantor’s consent to the creation of a 
security right to avoid disputes in the event that the grantor or the grantor’s other 
creditors later challenge its existence. While there is no controversy as to the sub-
stance of the requirement, the Model Law requires enacting States to choose 
between the following square-bracketed formulations: “a security agreement must 
be [concluded in] [evidenced by] a writing that is signed by the grantor.” A footnote 
unhelpfully states that the “enacting State should choose the option that best fits its 
legal system.” Legislators are apt to wonder why a choice is necessary here. The 
words “evidenced by” imply a scenario where the parties have first concluded what 
would be a binding oral agreement under the general law of contractual obligations 
and then set out the terms of their oral bargain in written form. The words “con-
cluded by” imply a scenario where the parties intend the written agreement to be the 
contract between them, and not merely the written expression of an anterior oral 
contract. Since both scenarios may plausibly occur, retaining both formulations 
would seem more appropriate than asking states to choose between them. Indeed, 
the recommendation of the Secured Transactions Guide on which the provision is 
based was worded in that way.53 Alternatively, the provision could have avoided the 
issue altogether by simply stating that that a security right is created only “if the 
debtor has signed a written security agreement that contains …” the specified essen-
tial terms.

This of course is not a significant point but it does serve to illustrate that even 
when consensus exists on the appropriate substantive rule in the abstract, achieving 
consensus on its concrete expression in an international arena can give rise to 
debate, particularly when the wording must be capable of translation into the mul-
tiple different languages. Viewed from that perspective, it surprising that there were 
not more instances where issues of formulation led to a failure of consensus.

52 Art. 6(3).
53 Secured Transactions Guide, rec. 15.
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3.2  Whether to Limit the Priority of the First Ranking Secured 
Creditor for Future Advances

Under the Model Law, priority among competing security rights is determined, as a 
rule, by the order in which they are made effective against third parties; where, as is 
typically the case, registration of a notice of the security right is the mode of third 
party effectiveness, priority is determined by the order of registration.54 The priority 
of a security right extends to all obligations, including obligations incurred after the 
security right became effective against third parties.55 The Model Law reflects a lack 
of consensus, however, on whether the parties should be required to agree on an 
upper limit on that priority. Rather than laying down a universal rule, the Model 
Law leaves it to each enacting State to decide whether to impose such a require-
ment. In States that elect to do so, the “maximum amount for which the security 
right may be enforced” must be set out in the parties’ security agreement56 and in 
any registered notice relating to the security right created by that agreement.57 The 
effect of this provision is to limit the first-ranking creditor’s priority to the specified 
amount, giving the second ranking creditor priority with respect to any advances it 
makes in excess of that amount.

The purpose of the maximum amount rule is to protect the debtor in scenarios 
where the residual value of the collateral significantly exceeds the amount of the 
credit that the parties expect the first-ranking creditor to extend.58 Absent this limita-
tion, the debtor would be unable to use the residual value of the encumbered assets 
to obtain subsequent financing from a new secured creditor potentially on terms that 
are more competitive. This would be the case even if the existing security agreement 
between the first ranking creditor and the grantor does not contemplate any further 
advances since the priority obtained by first in time registration extends to advances 
made under any future security agreements between them.59 Faced with this priority 

54 Art. 29.
55 Art. 44(1). Note, however, that the priority accorded to later advances is subject to an important 
exception for advances made after the secured party has “knowledge” that an intervening judgment 
creditor has taken the steps necessary under the law of the enacting State to acquire rights in the 
grantor’s assets. The judgment attaches to the debtor’s existing “equity” in the collateral once the 
secured creditor has knowledge of it, depriving the secured creditor of priority for any subsequent 
advances, unless it was previously obligated to make them.
56 Art. 3(d). To signal its optional character to the enacting State, the requirement for the security 
agreement to state “the maximum amount for which the security right may be enforced” appears 
in square brackets in this article, and other related articles. The optional character of this rule 
reflects recs. 14 and 57(d) of the Secured Transactions Guide; see also chap. IV, paras. 92–97.
57 Model Registry Provisions, art. 8(e).
58 The footnote to art. 6(3)(d) states that an enacting State should adopt this approach “if it deter-
mines that an indication of the maximum monetary amount for which the security right may be 
enforced would be helpful to facilitate secured lending from subsequent creditors.” See also the 
Registry Guide, at 81, para. 201.
59 Art. 3 of the Model Registry Provisions provides that “registration of a single notice may relate 
to security rights created by the grantor in favour of the secured creditor under one or more than 
one security agreement.”
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risk, other creditors will refuse to provide financing unless the first ranking secured 
creditor is willing to subordinate its priority.

Those who advocate omitting any such limitation take the view that it would 
enhance access to credit especially for new borrowers because the first in time 
lender will be more willing to extend credit if it knows that it will retain its priority 
with respect to any financing it may provide to the grantor in the future.60 This type 
of conclusory argument is hardly persuasive, unsupported as it is by empirical evi-
dence. A more significant criticism of the maximum sum requirement is that it is 
either ineffective or unnecessary to achieve its purported goal.61 It is ineffective in 
cases where the first ranking creditor has superior bargaining power because it will 
insist on inflating the maximum amount set out in the security agreement to cover 
all possible future extensions of credit. And it is unnecessary in cases where the 
grantor has superior bargaining power because the first ranking secured creditor will 
then be willing to accede to any request by the grantor to execute a subordination 
agreement in favor of any subsequent creditors.62

The grantor protection problem that the maximum sum requirement seeks to 
resolve is not a novel one. On the contrary, under the common law rule in Hopkinson 
v. Rolt63 a first ranking mortgagee is subordinated for advances it makes after receiv-
ing actual notice of the registration and advancement of funds under a subsequent 
mortgage.64 This is the case even if the terms of the first security agreement purport 
to obligate the mortgagee to make the advances, the theory being that by choosing 
to grant a second mortgage to a different lender, the mortgagor thereby releases the 
first mortgagee from the obligation to make further advances.65

With the advent of revolving credit arrangements, the rule gave rise to complexity 
and unpredictability and it has been modified or abolished in a number of common 
law jurisdictions. Indeed, it was to accommodate revolving credit and other future 
advance transactions that the option offered by the Model Law for enacting States to 
impose a maximum amount requirement does not require the stipulated amount to 
correspond to the actual amount of the credit agreed to between the parties.

60 See the Registry Guide, at 81–82, para. 202.
61 See the Registry Guide, at 81–82, para. 202.
62 See the Registry Guide, at 81–82, para. 202.
63 Hopkinson v. Rolt, 9 H.L. Cas. 514, 11 Eng. Rep. 829 (1861). That the basis of the rule subordi-
nating the first mortgagee in respect of advances made after acquiring actual notice of the second 
mortgage is aimed at protection of the grantor as opposed to the second ranking secured creditor 
emerges from the review by Hinds L.J.S.C. of the leading English and Canadian authorities in 
I.W.A. Credit Union v. Johnson (1978) 1978 CanLII 330 (BC SC), 6 B.C.L.R. 271, at 276.
64 Actual notice of the second mortgage is needed to defeat the first mortgagee’s priority; construc-
tive notice in the form of registration of the subsequent mortgage is insufficient. See, for example, 
Pierce v. Can. Permanent Loan & Savings Co. (1894), 25 O.R. 671, at 675–76, affirmed 23 O.A.R. 
516. For contemporary confirmation, see, for example, Westpac Banking Corporation v Adelaide 
Bank Limited [2005] NSWSC 517; I.W.A. Credit Union v. Johnson (1978), ibid.; Paradigm Quest 
Inc. v. Chung 2012 BCSC 1646.
65 West v. Williams, (1899) 1 Ch. 132 (C.A.).
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Modifications introduced in the land context suggest that enacting States might 
not be forced to make a binary choice between the two options presented in the 
Model Law The problematic case is one in which the first ranking secured party 
refuses to advance further funds and refuses to grant a subordination agreement 
with respect to any advances which a competing secured creditor is prepared to 
make. As noted above, the Model Law does not require that the future advances 
must have been contracted for at the time of the original agreement; the first regis-
tered secured creditor retains priority for advances made under any future security 
agreement between them. In the land context, some jurisdictions have addressed 
this scenario by enacting what amounts to a statutorily imposed subordination 
agreement where a mortgagee refuses to make any future advances, or a mortgagor 
has and exercises a right to refuse to accept any further advances.66

A similar option in the Model Law for enacting States that elect not to adopt the 
maximum sum requirement would have provided more flexibility for grantors and 
encouraged greater competition among lenders while still ensuring appropriate pro-
tection for the prior ranking secured creditor. It would not disrupt the harmony 
sought to be achieved by the Model Law if an enacting State were to adopt an alter-
native solution along these lines since the existence of options in the first place sug-
gests that this is an issue on which the Model Law drafters considered that reasonable 
States might reasonably agree to disagree.

3.3  Conditions for Super Priority of Acquisition Security 
Rights in Inventory

The Model Law gives a special priority to an acquisition security right, that is, a 
security right taken by a secured creditor to finance the grantor’s acquisition of the 
encumbered asset.67 An acquisition security right has priority over a competing non- 
acquisition security right in the same asset including a prior non-acquisition secu-
rity right that otherwise would have had priority under the general priority rule. In 
practice, this special priority rule is most important in cases where the competing 
non-acquisition  security right is a prior security right that covers after-acquired 
assets of the same kind since the acquisition secured creditor would have priority in 
any event over subsequent secured creditors under the general priority rule, assum-
ing it was the first to make its security right effective against third parties.

“Super-priority” for acquisition security rights is a feature of the law of most States. 
In many legal systems, it is a necessary implication of the retention of ownership 

66 See the Alberta Land Titles Act, RSA 2000, c L-4, s. 104(3).
67 Art. 38. Note that the special priority rules for acquisition security rights apply where the encum-
bered asset is a tangible asset or intellectual property or the rights of a licensee under a licence of 
intellectual property. To avoid over-burdening the text, the above analysis addresses only the rules 
for tangible assets. The rules for acquisition security rights in assets that are the intellectual prop-
erty equivalent are analogous but their explication is cumbersome.
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of the encumbered asset by a seller or lessor under a retention-of-title sale or a 
financial lease agreement. As noted earlier, under the functional concept of a secu-
rity right adopted by the Model Law, retention-of-title sale and lease arrangements 
are conceptualized as giving rise to a security right.68 The Model Law preserves 
their special priority in the form of an express priority rule and extends that special 
priority to lenders who finance the acquisition of the asset by the grantor from the 
seller or lessor.69

The acquisition secured creditor’s special priority depends on the satisfaction of 
specified conditions. On this point, the Model Law sets out two options for the 
enacting State to choose between. The principal difference between the two options 
turns on the conditions that must be satisfied depending on whether the grantor 
holds the encumbered assets as equipment or inventory.70 Under Option A, an acqui-
sition security right in equipment enjoys the special priority if a notice of the secu-
rity right is registered before the expiry of the grace period specified by the enacting 
State after the grantor obtains possession of the asset. If the acquisition security 
right is in inventory, however, different conditions apply. First, the notice must be 
registered before the debtor obtains possession. Second, the acquisition secured 
creditor must send a notice of its intention to acquire an acquisition security right in 
the relevant inventory to any non-acquisition secured creditor that has registered a 
notice with respect to encumbered assets of the same kind, and this notice must be 
received before the grantor obtains possession of the inventory. Under Option B, on 
the other hand, the secured creditor need only register before the expiry of the speci-
fied grace period after the grantor obtains possession  regardless of whether the 
encumbered assets are equipment or inventory.

The approach in Option A relieves a prior non-acquisition secured creditor who 
is extending ongoing advances against the grantor’s present and future  inventory 
from the burden of having to monitor the registry to determine whether incoming 
inventory is subject to a competing acquisition security right. On the other hand, it 
imposes a more onerous registration and notification burden on the acquisition 
secured creditor relative to the approach in Option B.

68 Art. 2(kk).
69 Art. 2(b) of the Model Law defines an acquisition security right as: “a security right in a tangible 
asset, or in intellectual property or the rights of a licensee under a licence of intellectual property, 
which secures an obligation to pay any unpaid portion of the purchase price of an asset, or other 
credit extended to enable the grantor to acquire rights in the asset to the extent that the credit is 
used for that purpose.”
70 For the definition of “equipment”, see art. 2(l). For the definition of “inventory”, see art 2(q). 
Both options set out identical conditions where the grantor instead holds the encumbered asset as 
“consumer goods” as defined in art. 2(f). Under both options, an acquisition security right in con-
sumer goods has priority over a non-acquisition security right provided that is effective against 
third parties (see arts. 18 and 24), regardless of when it is perfected. In other words, priority does 
not depend on achieving third party effectiveness before the expiry of a time-limited grace period. 
While the rationale for this distinction is questionable, an analysis is beyond the scope of this 
article.

3 A Transnational Consensus on Secured Transactions Law? The 2016 UNCITRAL…



80

As the Secured Transactions Guide notes, in States that have adopted a function-
alist approach to the characterization of retention of title sales and leases, no equiva-
lent to Option B exists.71 On the other hand, in States that treat retention of title 
arrangements as distinct from security, an inventory supplier would enjoy super- 
priority by virtue simply of its retained ownership. It would not have to go to the 
additional trouble of having to notify prior secured creditors of the grantor with a 
security right covering after acquired assets of the same kind as the inventory. Nor, 
in many States, would it be necessary to register a notice of the security right, whether 
before or after the grantor obtains possession. Accordingly, Option B was likely 
inspired by the desire to make the functionalist approach to the characterization of 
retention of ownership arrangements more palatable to enacting States for whom it 
is novel.72

3.4  Entitlement to Apply for Expeditious Relief in the Context 
of Enforcement Proceedings?

The Model Law requires the enacting State to specify the court or other authority to 
which a party seeking relief for non-compliance with the provisions of the Model 
Law dealing with enforcement of a security right should apply, including “expedi-
tious” relief in a form left to be specified by the enacting State. Two options are 
presented for the enacting State to choose between. Under Option A, relief may be 
sought only for non-compliance by the secured creditor with its obligations and 
then only by: (a) the grantor; (b) any other person with a right in the encumbered 
asset whose rights are affected by that non-compliance; or (c) the debtor. Option B 
is broader, covering non-compliance by any person, and giving any person “affected 
by” that non-compliance the right to seek relief.

The availability of options here is puzzling. The narrowness of Option A may 
perhaps be explained by the fact that the chapter on enforcement imposes 
obligations principally on secured creditors. Thus, it may have been thought that 
expeditious relief needed only to  be made available for non-compliance by the 
secured creditor with its obligations. On the other hand, Option A limits the right to 
seek expeditious relief to the grantor, the debtor, and a person who has rights in the 
encumbered asset. Yet the rights of other persons also  “may be affected by” the 
secured creditor’s non-compliance, for example, the grantor’s other creditors even 
though they may not yet have taken the necessary steps under the judgment enforce-
ment law of the enacting State to acquire a right in the encumbered asset. The 
broader wording of Option B would better accommodate their concerns. On the 
other hand, some may have feared that the wording of that option was too broad, 
inviting persons with only a remote or indirect interest in the outcome of the enforcement 

71 Secured Transactions Guide, chap. IX, para. 137.
72 This is hinted at in the Secured Transactions Guide, paras. 134, 139.
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proceedings to interfere too easily in the enforcement process. The existence of 
options here likely reflects the inability to reconcile these opposing views.

That said, neither option is free from difficulty. Option A risks under reach and 
Option B risks over reach. Perhaps a little more time at the drafting table might have 
yielded a more satisfactory single rule particularly since the recommendation of the 
Model Law on this issue did not contemplate options.73 That said, the lack of con-
sensus on this point illustrates the difficulties in transforming to legislative text what 
may seem to be relatively straightforward recommendations in the abstract where 
the matter intersects with the underlying civil procedure rules and judicial structures 
of enacting States which may differ widely.74

3.5  Law Applicable to Security Rights in Bank Accounts

The choice of law rules of the Model Law are vitally important insofar as they estab-
lish the territorial reach of an enacting State’s secured transactions law in transac-
tions that bear a connection to different States. Happily, the rules in general reflect 
an impressive level of consensus thereby avoiding gaps and overlaps in the appli-
cable law. The principal exception is in respect of the law applicable to the creation, 
effectiveness against third parties, priority and enforcement of security rights in 
claims to the payment of funds credited to a bank account.75 Here, enacting States 
are presented with two options. Under Option A, the connecting factor for determin-
ing the applicable law is the bank’s place of business, or, if the bank has places of 
business in more than one country, the place of the branch maintaining the account. 
Under Option B, the applicable law is the law of the State chosen by the bank and 
the grantor in the account agreement if the bank has an office in that State and that 
office is engaged in the regular activity of maintaining bank accounts. The approach 
under Option B is analogous to the approach in the Hague Securities Convention for 
determining the law applicable to the transfer and grant of security in intermediated 
securities; if no choice of law is made in the account agreement, Option B relies on 
the same series of default connecting factors as the Convention.76

The presentation of options is unsurprising in view of the lack of anything 
approaching an international consensus on the appropriate choice of law approach 
on this matter.77 Indeed, the Model Law at least reflects a consensus at the broad 

73 See rec. 138.
74 The Secured Transactions Guide acknowledges this difficulty, using recommendation 138 on 
which this provision is based as an example: see Introduction, para. 79.
75 Art. 97.
76 Convention of 5 July 2006 on the Law Applicable to Certain Rights in Respect of Securities held 
with an Intermediary (Hague Securities Convention), entry in force, 1 April, 2017, arts. 4, 5.
77 Note, however, that the European Commission recently proposed a uniform European choice of 
law rule, in line with Option B, for the third-party effects of the transfer of and grant of security in 
“cash credited to an account in a credit institution.” See European Commission Proposal document 
(2018), art. 4(2)(a) at 31. 
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level that special rules are appropriate for this type of intangible claim. This is not 
the place to debate the relative merits of the two options or the question of whether 
special rules are in fact needed. For the purposes of the present analysis, it is suffi-
cient to observe that a generalist instrument like the Model Law is unlikely to arrive 
at a single uniform solution on an issue which remains the ongoing subject of 
intense study and debate in national and international fora.

3.6  Unauthorized Amendments and Discharges: Secured 
Creditor vs. Third Party Protection

As noted earlier, the registration of a notice of a security right is the principal mode 
of achieving the third-party effectiveness of a security right with priority against 
competing claimants in general dating from the time of registration.78 It follows that 
the unauthorized registration of a cancellation notice is of obvious concern to the 
secured creditor of record because of its potentially prejudicial impact on the third- 
party effectiveness and priority of its security right. The unauthorized registration of 
an amendment notice may also be of concern, for example, if the amendment pur-
ports to delete assets from the description of encumbered assets set out in the origi-
nal notice or to delete one of several grantors.

Under the Model Law, only the person named as the secured creditor on a regis-
tered notice is entitled to register an amendment or cancellation notice.79 However, 
what happens if an unauthorized registration nonetheless occurs because of fraud or 
error by a third party? The Model Law presents enacting States with a choice of four 
possible solutions.

Options A and B favor preservation of the reliability of the registry record for 
third party searchers, including potential new secured creditors. Thus, under Option 
A, an amendment or cancellation notice is effective according to its terms regardless 
of whether the secured creditor authorized its registration. This is also the case under 
Option B, except that the secured creditor retains priority as against a competing 
claimant over whom it had priority prior to the unauthorized registration. The 
assumption underlying this exception is that a subordinate claimant could not be 
prejudiced since its right arose prior to the registration of the amendment or cancel-
lation notice. That assumption is questionable. After all, the subordinate creditor 
may well have advanced further funds after registration of the cancellation or 
amendment in reliance on a search of the registry record showing that it now holds 
the first ranking position.

Options C and D favor the protection of secured creditors who have registered a 
notice of their security rights against the risk of losing the third-party effectiveness 
or priority status of their security right owing to the unauthorized conduct of third 

78 Arts. 18, 29.
79 Model Registry Provisions, art. 16.
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parties. Thus, under Option C, the unauthorized registration of an amendment or 
cancellation notice does not affect the third-party effectiveness and priority of the 
related security right. This is also the general rule under Option D except as against 
a competing claimant who acquired its right in reliance on a search of the registry 
record made after the registration of the amendment or cancellation notice without 
actual knowledge that the registration was unauthorized. This qualification differs 
from the qualification in Option B insofar as it requires the competing claimant to 
provide factual evidence that it searched and relied on the registry record prior to 
acquiring its right to prevail over the secured creditor who was the victim of the 
unauthorized registration.

The difficulty with Options C and D is that third party searchers cannot discern 
from a search of the registry record whether the secured creditor authorized the 
registration of an amendment or cancellation notice; this depends on off-record 
facts. Consequently, these options put the onus on searchers in every case to conduct 
further off-record inquiries to determine whether the person identified as the secured 
creditor authorized the registration. Moreover, legally unsophisticated searchers 
may not necessarily appreciate that registered amendment and cancellation notices 
may not be legally effective.

Options C and D also mean that registered notices must remain on the publicly 
searchable record notwithstanding the registration of a cancellation notice until 
their period of effectiveness expires.80 Otherwise, third parties would not know 
whom to contact to verify authorization for the registration. On the other hand, the 
retention of cancellation notices on the record may be harmful to the grantor. After 
all, in most cases the secured creditor will in fact have authorized registration of the 
cancellation. Yet, the need for third parties to verify this through off-record inquiries 
in every case will impair the grantor’s ability to sell or grant security in the assets 
described in the notice.

In light of these considerations, Option A would thus seem to offer the preferable 
approach from the perspective of both the debtor and third parties. Options C and D, 
and even Option B, would seem to give too much protection to the secured creditor 
at their expense. This would be more understandable if the issue of authorization 
were entirely outside the control of the secured creditor. However, the Model Law 
greatly reduces the risk of the unauthorized registration of amendment or cancella-
tion notices by requiring the enacting State to assign unique security codes or the 
equivalent to secured creditors or their representatives on the registration of an 
 initial financing statement, with entry of that code then needed to register any 
subsequent amendments or cancellations.81 To reassure secured creditors further, 

80 In States that choose Options A or B, the Registry is obligated, upon registration of a cancellation 
notice, to remove information in all related registered notices from the public registry record and 
archive it so that it is no longer available to searchers. In States that choose Options C or D, on the 
other hand, the registry may remove information in registered notices from the public registry 
record only upon the expiry of the period of effectiveness of the registration, regardless of the 
registration of a cancellation notice.
81 Art. 5 (2).
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the Model Law might also have included a provision along the lines of that found in 
the Canadian Personal Property Security Acts. Under these Acts, where a registra-
tion discharges or amends a registration, the registry notifies the secured creditor of 
record. The secured creditor then has a general right to reinstate the registration, 
even when it results from its own error as opposed to the error or misconduct of a 
third party. Reinstatement preserves the perfected and priority status of the security 
interest from the date of the original registration except as against competing claim-
ants who acquire rights in the collateral during the period when the registry record 
indicated that the registration had been discharged or had lapsed.82

The apparent reluctance of the drafters of the Model Law to propose a uniform 
compromise solution along these lines, or even to narrow the options presented, 
stems in part from the fact this matter was not addressed by the Secured 
Transactions Guide. Nor indeed did the Secured Transactions Guide address the 
potential for security access codes to pre-empt the risk of unauthorized registra-
tions. The issue of unauthorized cancellations and amendments came to the sur-
face only when the Registry Guide was drafted and the lack of consensus in the 
Model Law no doubt reflects the fact that delegates simply did not have the same 
familiarity with this problem as with other issues and lacked sufficient time to 
work out a uniform solution.

3.7  Impact of a Post-registration Change of Grantor Name 
and Transfer of Encumbered Assets to a New ‘Grantor’

The grantor’s name is the principal search criterion under the registration systems 
envisaged by the Model Law.83 If a registrant makes a mistake in entering the grant-
or’s name such that the registered notice would be irretrievable by a searcher using 
the correct name, the registration will be ineffective to make the security right effec-
tive against third parties.84 However, the grantor’s post-registration conduct may 
make a registered notice that contained the correct name irretrievable in practice by 
subsequent searchers. This could occur in two scenarios. The first is where the 
grantor changes its name after registration of the notice (for example, because of a 
corporate amalgamation). The second is where the grantor sells an encumbered 
asset in circumstances where the buyer acquires it subject to the security right. Since 
the grantor’s identifier is the principal search criterion, a third party who searches 
the registry according to the new name of the grantor or the name of the buyer will 
not discover the existence of the security right. This poses a risk for potential secured 

82 See Cuming et al. pp. 361–362, 474–479. As the authors note, the Ontario Act permits a registra-
tion to be revived at any time whereas the other PPSAs restrict the opportunity for reinstatement to 
a 30-day period following registration of the discharge so as to limit the potential for circular prior-
ity competitions.
83 Model Registry Provisions, art. 22(a).
84 Model Registry Provisions, arts. 24(1)–(2).
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creditors and subsequent buyers who deal with the grantor under its new name or 
with the encumbered assets in the hands of a buyer.

The Model Law presents different solutions to these two scenarios notwithstand-
ing that both pose the same risk for third party searchers.

In the case of a change of name, the secured creditor has a grace period after the 
change of name occurs to register an amendment notice adding the grantor under 
its new name or to otherwise make its security right effective against third parties. 
If it fails to do so, its loses whatever priority it otherwise would have had as against 
a competing security right that was made effective against third parties after the 
change and during the grace period85 and its security right will be ineffective 
against a buyer who acquired its rights in the encumbered asset during that same 
period.86 The secured creditor may still register an amendment notice or otherwise 
make its security right effective against third parties even after the expiry of the 
grace period. However, it loses whatever priority it otherwise would have had as 
against a competing security right that was made effective against third parties 
after the change but before the relevant step was taken, regardless of whether the 
competing security right was made effective against third parties before or after the 
expiry of the grace period.87 A buyer to whom the encumbered assets is sold after 
the change but before the relevant step was taken likewise acquires its rights free 
of the security right regardless of whether the sale took place before or after the 
expiry of the grace period.88

In the case of a transfer of the encumbered asset, the Model Law does not pres-
ent a uniform solution. Rather, it requires enacting States to choose among three 
options.89 The approach under Option A is identical to that for post-registration 
changes in the name of the grantor. The approach under Option B is similar with 
one important qualification. The grace period for the secured creditor to register 
the amendment notice disclosing the transferee as a new grantor or to otherwise 
make its security right effective against third parties begins only when the secured 
creditor acquires knowledge: (a) that the grantor has sold the encumbered asset; 
and (b) of the identity of the buyer. Under Option C, the third-party effectiveness 
and priority of a security right made effective against third parties by registration 
of a notice is not affected by a post-registration sale of an encumbered asset 
covered by the  registered notice. The secured creditor retains whatever priority it 
otherwise has under the Model Law against all competing claimants, including 
competing security rights and the right of a buyer, whether their rights arise before 

85 Model Registry Provisions, art. 25(2)(a).
86 Model Registry Provisions, art. 25(3)(a). Note that failure to amend the notice does not affect the 
third-party effectiveness of the security right achieved by the original registration as against the 
grantor’s judgement creditors or insolvency representative. This is because unsecured creditors are 
not reliance creditors in the sense that a negative search registry search result is not necessarily a 
pre-condition to their decision to lend. See Secured Transactions Guide, chap. IV, para. 77.
87 Model Registry Provisions, art. 25(2) (b).
88 Model Registry Provisions, art. 25(3)(b).
89 Model Registry Provisions, art. 26.
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or after the sale. Under this approach, potential secured creditors and buyers must 
inquire into the chain of ownership of the asset they are interested in and then 
conduct searches against the name of both the immediate owner and any predeces-
sors in the chain of title.

Although the approach in the Model Law is consistent with the Secured 
Transactions Guide, it is unclear why it was decided to impose an absolute obliga-
tion on secured creditors to monitor for a change of name by the grantor but not for 
a sale of an encumbered asset. According to the Secured Transactions Guide, the 
former approach achieves “the appropriate balance between the rights of the secured 
creditor and the rights of third-party searchers, taking into account that a secured 
creditor is likely to learn of the name change in any event as a consequence of its 
usual monitoring activities.”90 In the case of an unauthorized sale of the encumbered 
asset, on the other hand, the approach under Option B is said to be “based on the 
idea that a secured creditor is unlikely to become aware of an unauthorized transfer 
of the encumbered asset by the grantor until well after the fact since, unlike the situ-
ation with a change of name, the grantor will probably take active steps to hide its 
unauthorized activity from the secured creditor’s knowledge.”91 This seems ques-
tionable – surely a secured creditor’s monitoring activities would as easily extend to 
matters relating to the encumbered asset as the grantor. Moreover, if this distinction 
were well-grounded, why then also give enacting States the choice of Option A 
which is identical to the solution proposed for a change of name. And, indeed, why 
also provide Option C under which a secured creditor suffers no consequences for 
failing to update the record after it acquires actual knowledge that the grantor has 
sold the encumbered assets despite the clearly avoidable risk this presents for poten-
tial buyers and secured creditors. To allow the secured creditor to retain its full pri-
ority after it knows about the transfer would seem to tip the balance too much in its 
favor as opposed to “protecting the interests of competing claimants in being able to 
rely on a ‘clean’ search of the registry against the name of the person in possession 
of encumbered assets.”92

A more balanced solution, and one that would have produced greater internal 
coherence, would have been to require the secured creditor to update the record 
within the prescribed time period only after acquiring actual knowledge of the change 
of name or the unauthorized sale, as the case may be. This would avoid imposing an 
absolute monitoring obligation on the secured creditor with respect to both name 
changes and sales while at the same time preventing it from standing idly by after 
acquiring knowledge of the change of name or sale when it could protect third parties 
at little cost or inconvenience by updating the record. In light of these considerations, 
and to avoid the internal incoherence inherent in adopting different approaches in the 
two scenarios, enacting States may indeed adopt that compromise solution.

90 Secured Transactions Guide, chap. IV, para. 76, and see recommendation 61.
91 Secured Transactions Guide, chap. IV, para. 79.
92 Secured Transactions Guide, chap. IV, para. 79.
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3.8  Additional Registry-Related Options

The remaining options presented by the Model Law, while also related to the regis-
try system, are of a less significant or indeed interesting character.

The first offers enacting States the choice between designing the registry system 
so that a search will only retrieve notices that exactly match the name entered by the 
searcher in its search request and one that will also retrieve notices in which the 
name of the grantor is a close match.93 The advantage of the latter option is that it 
builds in a certain degree of forgiveness for registrant or searcher error in entering 
the name of the grantor. The disadvantage is that it requires the enacting State to 
design a close match search programme or logic that does not result in search results 
that contain a very long list of names since this would make it too difficult for 
searchers to determine which if any of the notices relate to the person in which the 
searcher is interested and thus potentially give only false comfort to the registrant.

The second relates to the potential liability of the enacting State for loss or dam-
age caused by an error or omission on the part of the Registry. Here the Model Law 
offers enacting States the choice of three possible options ranging from liability 
only for specified acts, to a limitation on the maximum amount of liability, to no 
liability whatsoever.94 To some extent the choice of options is dictated by the design 
of the system. In particular, the risk that registry error will cause loss or damage is 
greatly reduced in systems in which registration and searches are conducted by 
users directly via electronic means of communication without the intercession of 
Registry staff. This provides a strong motivation for enacting States to adopt that 
type of system which has the added advantage of greatly reducing the costs of 
administering and operating the registry system.

The third concerns the fees to be charged for registration and searching services. 
Here, the basic choice is between fees or no fees, provided that if the former solu-
tion is chosen, the fee tariff is set on a cost-recovery basis.95 If the no-fee solution is 
chosen, the costs of the registry would need to be borne out of state revenues and it 
may seem surprising for the Model Law to propose that alternative. However, the 
goal is to encourage use of the Model Law, and the registry system in particular, and 
an enacting State may well be inclined to accept that burden at least in the early 
years of reform. Like the question of liability of the registry for its errors or omis-
sions, the question of fees is ultimately a matter of State policy and different States 
are likely to adopt their own individual variations on the options presented.

93 Model Registry Provisions, art. 23.
94 Model Registry Provisions, art. 32.
95 Model Registry Provisions, art. 33. And see rec. 54 (i) of the Secured Transactions Guide (see 
also chap. IV, para. 37) and rec. 36 of the Registry Guide (see also paras. 274–280).
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4  An Illusory or Real Consensus?

Two main points emerge from the above analysis.

First, contrary to the concerns expressed by some commentators about the wisdom 
of transforming the recommendations of the Guide into a “one size fits all” leg-
islative text, the Model Law is sufficiently flexible to permit its implementation 
by States with divergent legislative traditions, infrastructures and drafting 
conventions.

Second, at the level of substance, most provisions of the Model Law are predictably 
of a uniform character, given the need for the core provisions of a secured trans-
actions law to interact smoothly and seamlessly. The matters on which enacting 
States are given a choice among several options in general involve issues of 
minor significance, or reflect the occasional inability to reach consensus at the 
level of expression as opposed to policy, or are linked to the desire to make the 
extension of the functionalist approach to retention of title financing arrange-
ments more palatable.

To be sure, there are several instances in which the existence of options would 
appear to reflect a deeper policy divide in determining the appropriate balance 
between protection of secured creditors and the protection of the grantor or third par-
ties or both. This is true with respect to the question of whether the parties should be 
required, in the interests of preserving the grantor’s access to competitive sources of 
credit, to set a maximum limit on the first ranking secured creditor’s priority with 
respect to future advances made to the grantor. It is also true with respect to the ques-
tion of whether the policy balance should favor the secured creditor or third parties 
in determining the effectiveness (or ineffectiveness) of unauthorized cancellations 
and amendments of registered notices as well as with respect to the issue of whether 
and when a secured creditor should be obliged to update the registry record where a 
sale of the encumbered asset by the grantor creates risks for third parties who deal 
with the encumbered asset in the hands of the buyer. On the other hand, the above 
analysis on all three of these points has pointed to the potential for compromise uni-
form solutions that would reduce or eliminate the potential for disharmony.

Of course, the fact that national delegations to international norm-generating 
venues like UNCITRAL are able to arrive at a collective facial consensus does not 
mean that their home legislators are necessarily open to implementation of the 
resulting product. Only time will tell whether the secured transactions regime set 
out in the Model Law will find widespread take up. Even if it does, enacting States 
themselves are likely to introduce their own alternative solutions even on matters on 
which the Model Law presents a uniform rule. Some States, for example, may pre-
fer to preserve distinct treatment of retention of title financing arrangements. Others 
may reject the option offered to secured creditors by the Model Law to pursue their 
enforcement rights extra-judicially. If this occurs, it does not mean that the consen-
sus reflected in the Model Law should be characterized as illusory After all, 
 significant variations exist at the level of both detail and policy among states that 
have enacted regimes that parallel the overall conceptual structure and substance of 
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the Model Law, and by which it was informed, yet they are still seen as generally 
harmonious.96 In providing a concrete legislative template detached from a particu-
lar national law, the Model Law has demonstrated the potential for these national 
regimes to be adapted to even more diverse contexts.
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Chapter 4
Detailed Contract Regulations 
and the UPICC: Parallels with National Law 
and Potential for Improvement: The Example 
of Norwegian Law

Giuditta Cordero-Moss

Abstract One of the purposes of the UNIDROIT Principles of International 
Commercial Contracts (“UPICC”) is to be chosen as the applicable law in interna-
tional contracts.

Commercial parties may be inclined to choose the UPICC as the governing law 
for their contracts, if they are confident that the UPICC will provide harmonization 
and correspondence with commercial practice.

In comparison with national law, the UPICC have both advantages and disadvan-
tages in this respect. Thanks to their drafting history, the UPICC may be deemed to 
represent a distillate of the world’s rules on international contracts, and thus, argu-
ably, the best thinkable regulation for international contracts.

On the other hand, there is no centralized court with jurisdiction to interpret and 
apply the UPICC. This may make it difficult to develop a consistent case law.

Moreover, many of the UPICC provisions are based on general clauses, for 
example the many provisions based on the principle of good faith. As long as there 
is no unitary understanding of how far the principle of good faith goes and what its 
effects may be, the provisions will be applied variously, depending on the legal 
tradition of the interpreter. The explanatory comments published by UNIDROIT on 
each provision of the UPICC could be an effective means of enhancing the consis-
tent development of case law. This chapter addresses the ways in which the explana-
tory comments may play an important role in respect to one specific aspect of the 
application of the UPICC: the relationship between the UPICC and detailed con-
tract regulation. As an illustration of the relevance of this topic, and of the difficulty 
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in identifying a commercially oriented and uniform approach unless clear guidance 
is provided, some examples taken from the practice of Norwegian law will be made.

Keywords UNIDROIT principles · Contract terms · Interpretation · Norwegian 
law · Good faith

1  Introduction

As is well known, one of the purposes of the UNIDROIT Principles of International 
Commercial Contracts (hereinafter: “UPICC”) is to be chosen as the applicable law 
in international contracts.1 This chapter discusses how the explanatory comments 
published by UNIDROIT could help make the UPICC more attractive to commer-
cial parties – by being used as guidelines for the relationship between the contract 
terms and the provisions of the UPICC.

To the extent that the UPICC ensure a uniform regulation that is close to the spirit 
of contract practice, they may be more attractive as governing law than national 
laws, which differ from one country to another and are the result of a rigid law- 
making system. In other words, commercial parties may be inclined to choose the 
UPICC as the governing law for their contracts, if they are confident that the UPICC 
will provide harmonization and correspondence with commercial practice.

In comparison with national law, the UPICC have both advantages and disadvan-
tages in this respect: the drafting history of the UPICC may be deemed to have 
ensured that their provisions are based on a common denominator of the best exper-
tise available within contract law in most of the world’s regions reflecting different 
legal traditions. On this basis, the provisions of the UPICC may be deemed to repre-
sent a distillate of the world’s rules on international contracts, and thus, arguably, the 
best thinkable regulation for international contracts. Also, the UPICC are relatively 
flexible and may be adapted to changing needs according to a process that is proba-
bly less demanding than it would be to amend a State’s legislation. The UPICC have 
already undergone various adaptations since they were first issued in 1994: a second 
edition came out in 2004, a third edition followed in 2010, and a fourth in 2016.

One disadvantage of the UPICC is that there is no centralized court with jurisdic-
tion to interpret and apply them. This may make it difficult to develop a consistent 
case law.2

1 See the Preamble, that reads as follows: “These Principles set forth general rules for international 
commercial contracts. They shall be applied when the parties have agreed that their contract be 
governed by them. They may be applied when the parties have agreed that their contract be gov-
erned by general principles of law, the lex mercatoria or the like. They may be applied when the 
parties have not chosen any law to govern their contract. They may be used to interpret or supple-
ment international uniform law instruments. They may be used to interpret or supplement domestic 
law. They may serve as a model for national and international legislators.” Available at: http://
www.unidroit.org/unidroit-principles-2016/official-languages/english-integral
2 For example, a Belgian decision that applied the UPICC’s provision on hardship to a contract for 
the sale of commodities for a fixed price (Cass. (Belge) 19 juin 2009, nr. C.07.0289.N), was 
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Moreover, many of the UPICC provisions are based on general clauses, for 
example the many provisions based on the principle of good faith. As long as there 
is no unitary understanding of how far the principle of good faith goes and what its 
effects may be, the provisions will be applied variously, depending on the legal 
tradition of the interpreter.3 To meet this concern, UNIDROIT has established a 
database charting the decisions and materials dealing with the UPICC (www.unilex.
org); the database may be searched by provision. While the database cannot itself 
influence case law in the various jurisdictions, it has the important function of dis-
seminating all the available material, thereby contributing to the spontaneous coor-
dination of case law over time.4

The explanatory comments published by UNIDROIT on each provision of the 
UPICC could be an effective means of enhancing the consistent development of 
case law.5 Through these comments, UNIDROIT can explain the rationale of each 
provision and guide the interpreter in applying it. This chapter will address the ways 
in which the explanatory comments may play an important role in respect of one 
specific aspect of the application of the UPICC: the relationship between the UPICC 
and detailed contract regulation. As an illustration of the relevance of this topic, and 
of the difficulty of identifying commercially oriented and uniform approach unless 
clear guidance is provided, Sect. 3 of this chapter will give some examples taken 
from the practice of Norwegian law.

2  Why Is the Relationship Between the UPICC and Detailed 
Contract Regulation an Issue?

The UPICC are meant to apply to international commercial contracts. There are 
many kinds of commercial contracts, ranging from a simple sale entered into on the 
basis of the seller’s pre-formulated standard terms, to complicated and extensive 
contracts that have been carefully negotiated by the parties with the help of lawyers. 
The parties’ constellation may also vary, ranging from contracts entered into 
between large multinational companies and a small local supplier, to contracts con-
cluded between two equally strong and professional parties.

This chapter is devoted to the latter kind: commercial contracts carefully negoti-
ated between equally strong and professional parties. The observations made below 

fiercely criticised by a Swedish scholar, who affirmed that the provision on hardship could not be 
applied in that case: see Ramberg (2011), p. 117f.
3 For a more extensive analysis of this point, see Cordero-Moss (2014), pp. 43–57.
4 For an analysis of how the database shows different approaches to the application of the provision 
on Entire Agreement clauses, see Cordero-Moss (2014), pp. 47–50. Hopefully the result of the 
continued updating of the database over time will be a convergence of case law towards one single 
application.
5 The explanatory comments can be found at http://www.unidroit.org/unidroit-principles-2016/
official-languages/english-integral

4 Detailed Contract Regulations and the UPICC: Parallels with National Law…

http://www.unilex.org
http://www.unilex.org
http://www.unidroit.org/unidroit-principles-2016/official-languages/english-integral
http://www.unidroit.org/unidroit-principles-2016/official-languages/english-integral


94

will highlight the importance of the terms of contract and the need for predictability 
in their application, before addressing the issue of their relationship with the gov-
erning law.

2.1  The Practice of Contract Drafting and the Need 
for Predictability

Commercial contracts carefully negotiated between professional parties are usually 
extensive and detailed. As I have explained elsewhere,6 they are written in a way 
that attempts to be exhaustive, so that contracts may be interpreted, construed and 
applied without needing to look to external sources. In addition to regulating all 
possible eventualities with respect to the performance of the contract throughout its 
duration, these contracts usually contain a body of clauses (often referred to as 
“boilerplate clauses”) aimed at regulating how the contract is to be interpreted, con-
strued and applied. In other words, the contracts attempt to create their own body of 
general contract law, so as to render the governing law redundant and the contract 
self-sufficient. The goal of self-sufficiency is doomed not to be achieved, as exem-
plified in the following section on Norwegian law;7 the question that is addressed in 
this chapter is to what extent the UPICC may, by relying on the explanatory com-
ments, contribute to an application of the UPICC that attributes greater weight to the 
contracts’ objective of self-sufficiency than national law does.

Admittedly, many international commercial contracts are written, at least in part, 
using standardized wording. The above-mentioned boilerplate clauses, in particular, 
are seldom negotiated between the parties and are often the result of the copy-and- 
paste method. The circumstance that the parties have barely discussed these clauses, 
coupled with the possibility that these may fail to have the intended legal effects 
when read in conjunction with the governing law, may raise the question as to 
whether these clauses should actually be taken into consideration when applying the 
contract. However, the relevance of standardized clauses should not be dismissed – 
as I have explained elsewhere;8 the use of standardized clauses in the quest for self-
sufficiency is not necessarily the result of thoughtlessness on the part of the contract 
drafters. Reasons for standardization are to be found in cost-benefit analyses during 
the formation of the contract,9 which may lead the parties to accept the legal risk 
connected with inserting a contract language not tailored to the governing law.10 
Therefore, this contract practice is not due to ignorance of the risk that national law 
may affect the contract, nor is it an implicit desire to exclude the applicability of 

6 See Cordero-Moss (2014), pp. 8–24.
7 For an analysis of this point under a series of governing laws, see Cordero-Moss (2011). See also 
Cordero-Moss (2014), pp. 81–133.
8 Cordero-Moss (2014), pp. 14–17.
9 Vettese (2011).
10 Echenberg (2011).
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national law. It is a recognition that the risk of the governing law affecting the con-
tract has a lower cost than the negotiation of each single term for the sake of having 
a contract fully adjusted to the governing law. There is no reason, therefore, to dis-
regard these clauses.

Moreover, the way in which contracts are administered once they have been 
signed testifies that there is no reason to disregard that wording, even though parts 
of the contract may not have been actively negotiated. Once a contract is signed, its 
performance will be administered by an organizational part of the company that did 
not necessarily participate in the negotiations. In well-organized companies, there 
will be a contract management office, or corresponding function, that will carefully 
read the contract (including its boilerplate clauses) and on that basis prepare guide-
lines for the rest of the organization on how to perform the contract – for example: 
in case of default, what kind of notices should be sent by which office of the com-
pany to which body of the other party, and within what time limits; what procedure 
to follow for amending the agreement or for making a variation order, etc. At this 
stage, all the terms of the contract are taken seriously by the parties and are used as 
a measure for what conduct is permitted or required under the contract.

Moreover, once a dispute arises, yet another part of the company or an external 
lawyer will be involved. In order to assess the company’s legal position and suggest 
a strategy for solving the dispute, they will carefully consider all the terms of the 
contract. Should, for example, a party have duly followed the procedure for notice 
of defect contained in the contract, the strategy will be developed on the basis of the 
assumption that that party’s rights are intact (unless mandatory rules of the govern-
ing law have been violated). The company may, therefore, be more inclined to assert 
its rights strongly and if necessary bring action in court. If that party has not fol-
lowed the contractual procedures, it may assume that its rights are not intact and 
take a more cautious approach to avoid the dispute ending up in court.

Furthermore, contracts often circulate among third parties: for example, an insur-
ance company which needs to calculate the level of the premium requested for 
insuring the activity under a certain contract, will need to evaluate the risk associ-
ated with that activity. In turn, an assessment of the risk will assume a full under-
standing of the rights and obligations under the contract. This understanding will be 
based on a careful assessment of all contract terms. Also, a contract may be given to 
a bank as security for a loan, in which case the bank will need to assess the bor-
rower’s rights and obligations under the contract to evaluate the value of the contract 
as security. Also in this case, the assessment of the contractual rights and obligations 
will be carefully made on the basis of all contract terms, including the boilerplate 
clauses. These third parties will have no knowledge of which clauses were negoti-
ated by the parties and which were inserted without negotiation; they will have no 
way of taking into consideration the subjective circumstances relating to the con-
tract’s history. Their only basis for evaluating the contract is provided by the con-
tract terms.

The foregoing shows that commercial contracts rely heavily on an accurate 
understanding of their terms. This is essential to render performance of the contract 
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predictable, and predictability is, in turn, essential to the proper functioning of the 
contracts and all related transactions, such as insurance and financing.

2.2  The Relationship Between Applicable Law and Contract 
Regulation

The need for predictability does not mean that the role of the governing law is 
diminished and that contracts are considered only on the basis of their terms. When 
a contract is subject to a certain law, it will be overridden by the mandatory rules of 
that law; it will be interpreted in light of the doctrine of interpretation of that law; 
and it will be construed in accordance with that law. As will be seen in the next sec-
tion dealing with the example of Norwegian law, this may lead to extensive or 
restrictive interpretation of the terms, to implying obligations that were not expressed 
in the contract, and to restricting the exercise of rights that were spelled out in the 
contract.11 As national laws may differ from one another, the same contract terms 
may have different legal effects, depending on which law governs them.12 This is 
one of the reasons underlying the development of soft law sources such as the 
UPICC: the desire to avoid inconsistent legal effects due to the differences among 
national laws and to provide a uniform regulation. Another reason underlying soft 
law sources is the desire to provide a regulation that responds to the needs of com-
mercial practice. In other words, the parties may prefer to subject their contract to 
the UPICC instead of choosing a national law, if they can rely on the UPICC being 
able to govern the contract in a predictable and commercially oriented way.

The UPICC may more easily achieve the aim of a uniform and commercially 
oriented regulation if (among other things) their relationship with the terms of the 
contract is clear. Will the UPICC superimpose their own regulation if the subject- 
matter is already regulated in the contract? Or will they be deemed replaced by the 
terms of the contract? Will they supplement the contract, if the contract is silent on 
a certain point? Or will the parties’ silence be deemed to mean that they did not wish 
to regulate a certain effect?

As the example of Norwegian law in the next section will show, these questions 
are not easy to answer, and there may be inconsistent approaches even within the 
same legal system. However, these questions are of great significance for predict-
ability in the contractual relationship. If the UPICC were capable of giving clear 
guidelines on this matter, their attractiveness for commercial parties would be con-
siderably enhanced.

11 See, more generally, Cordero-Moss (2014), pp. 90–122.
12 Cordero-Moss (2011), shows how the same clause may have different legal effects in a series of 
different legal systems.
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3  The Example of Norwegian Law

A good example of the difficulty of determining the relationship between contract 
provisions and the applicable law may be found in Norwegian contract law. This 
example is particularly relevant as a comparison with the UPICC, as Norwegian 
legal literature considers the UPICC to reflect the general principles of the 
Norwegian legal system. There is no general codification of Norwegian contract 
law; there are some statutes regulating specific contract types, and otherwise con-
tracts are subject to uncodified general principles and rules developed by court prac-
tice. The most influential treatise on Norwegian contract law often refers to the 
UPICC as reflecting the uncodified principles of Norwegian contract law.13 Of par-
ticular interest here is that Norwegian contract law has an overarching duty of loy-
alty between contract parties,14 that may be compared to the likewise overarching 
principle of good faith in the UPICC.15

Norwegian contract law is based on the principle that each party is responsible 
for its own evaluations and is expected to make adequate provisions in the contract 
to preserve its own interests. However, this is considerably mitigated by the general 
duty of loyalty between contract parties, i.e., a duty to act in good faith and to take 
into consideration the other party’s interests when interpreting the contract, per-
forming the contract or exercising remedies under the contract. This means that the 
obligations and remedies regulated in a contract may be integrated or restricted by 
further obligations and remedies that are not expressly provided for in the contract, 
but are derived from the principle of loyalty.

Generally, the interpreter is expected to be quite objective when interpreting 
(construing) and enforcing commercial contracts entered into between professional 
parties. Commercial parties are expected to have carefully evaluated their respective 
positions and the effects of the provisions contained in the agreement. Therefore, 
commercial contracts will to a great extent be interpreted (construed) in accordance 
with their terms and will be affected only to a limited degree by interference inspired 
by the principle of loyalty, aimed at ensuring a proper balance between the parties’ 
interests or at avoiding unfair results. Previous case law has repeatedly affirmed that 
there is little room for construing clauses of commercial contracts restrictively16 or 
expansively,17 and that the parties should therefore not expect further obligations or 
remedies beyond those expressly provided for in the contract.

Moreover, it is generally affirmed18 that in commercial contracts, the court may 
only narrowly exercise its power to revise contract clauses that it deems to be 

13 Hagstrøm (2011), p. 67ff., 77ff. References to the UPICC may be found throughout the text.
14 A monograph is devoted to the principle of loyalty in contracts: Nazarian (2007). The author 
defines the principle as a general principle at p. 85, with references to further literature.
15 See Sect. 5 below.
16 Rt. 2000 s. 806 at p. 815, Rt. 2002 s. 1155 at p. 1158f.
17 Rt. 1994 s. 581 at p. 587.
18 Hagstrøm (2011), pp. 80, 301f. See also Rt. 2003 s. 1132 at p. 1140
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 unreasonable, a power founded on § 36 of the Formation of Contracts Act and that 
is deemed to reflect a general principle of contract law.19 Thus, it is assumed in the 
legal literature that a court’s power not to give effect to a unilateral option should be 
applied restrictively in certain commercial contracts. However, in a dispute20 relat-
ing to a contract providing an option for the lessor to terminate the lease and redeem 
the property at market price, the Supreme Court did not accept the agreed terms. 
The Court reasoned that the lessor could wait for a time when market prices would 
be particularly low before exercising its option on particularly favorable conditions. 
The Court, therefore, modified the agreed method for calculating the price, deciding 
that the price should be calculated on the basis of the average market price over 
some years. While the legal literature refers to this decision as one of many expres-
sions of the principle of loyalty, it expresses doubts about the applicability of this 
principle to options for the purchase of securities21 – the price mechanism for an 
option being an essential element in this kind of contract, which is often based pre-
cisely on the expectation of price fluctuations. In a commercial contract where there 
is close cooperation between the parties and mutual trust is expected, however, 
that the reasoning of the Court may find application.

The foregoing shows that commercial contracts are usually said to be applied in 
accordance with their terms. However, this does not mean that there is no room for 
the principle of loyalty in commercial contracts: first of all, the Supreme Court’s 
case law is not consistent in affirming the principle of objective interpretation of 
commercial contracts, as will be seen in Sect. 3.1 below; secondly, the principle of 
loyalty may affect a contract in various ways that are not necessarily recognized by 
Norwegian legal doctrine or case law as interpretation or construction, and are 
therefore not excluded by the principle of objective interpretation – as will be seen 
in Sects. 3.2 and 3.3.

3.1  Ancillary Obligations Not Regulated in the Contract

Regarding the former point, a Supreme Court decision of 2005 should be mentioned 
that was rendered in a dispute regarding a contract obliging a fishing company to 
deliver all its fish for slaughter to the other party, a slaughterhouse.22 During the 
term of the contract, the fishing company transferred some of its fishing concessions 
to a third party, thus considerably reducing its fishing activity and, consequently, the 
volume of fish that was delivered under the contract. The slaughterhouse claimed 
that the fishing company was in breach of its contractual obligations, notwithstand-
ing that the contract did not mention any restrictions on the company’s entitlement 
to transfer its concessions to third parties. The Court began its reasoning by recall-

19 Hagstrøm (2011), pp. 78f, 288, 290.
20 Rt. 1990 s. 284.
21 Hagstrøm (2011), p. 78f.
22 Rt. 2005 s. 268.
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ing the aforementioned principle that commercial contracts must be interpreted 
objectively. The Court also noted that the contract in dispute did not contain any 
provision preventing the fishing company from transferring to third parties its con-
cessions to carry out its fishing activity. However, transferring the concessions 
would to a large extent deprive the contract of its significance for the other party, 
also taking into consideration that the slaughterhouse invested heavily in reliance on 
the contract. The Court affirmed that it would have been better if the contract had 
expressly regulated restrictions on the transfer of concessions, but that the absence 
of express regulation in the contract could not be understood as a bar to considering 
such restrictions as applicable.23 Accordingly, the Court found that the fishing com-
pany was in breach of its obligations, although the company’s conduct did not vio-
late any written provision of the contract.

The approach of the Court in this case differs quite considerably from its approach 
in an earlier case of 1994.24 In this former case, the dispute (here slightly simplified) 
concerned a shareholders’ agreement that contained a clause obliging one party (A) 
to buy, at a certain price, the shares owned by the other party (B) in the commonly 
owned company (C), should A acquire additional shares in C so as to exceed a cer-
tain threshold. A did not acquire shares exceeding the threshold, but another share-
holder (D) acquired shares in A, so that the combined shareholding of A and D in C 
did exceed the threshold. B claimed that A was obliged to buy B’s shares at the 
agreed price, notwithstanding that the contract did not mention that acquisition by a 
third party of A’s shares would trigger the purchase at that price. The Court affirmed 
the aforementioned principle that commercial contracts must be interpreted objec-
tively. The Court went on to note that the contract in dispute did not mention that 
purchase at the agreed price would be triggered by the acquisition of A’s shares by 
another company. The Court found that there was no basis for reading into the con-
tract an obligation that could easily have been inserted into the contract by the par-
ties. This would be detrimental to the predictability of commercial transactions. 
Therefore, the Court found that there was no basis for considering that the duty of 
purchasing at the agreed price had been triggered beyond what had been expressly 
provided for in the contract. It would lead to uncertainty and be undesirable if a 
purposive interpretation of commercial contracts were used to justify regulating 
matters that could have been regulated in the contract, but were not.

These two cases show that the Court took two different approaches to the 
question of whether commercial contracts may be deemed to create obligations 
for the parties even though there is no express provision to that effect. Whether 
this is due to internal inconsistencies as they may be expected to occur in colle-
gial bodies, or whether it reflects an evolution in the Court’s position is not easy 
to tell. It may be relevant to point out, however, that in the 2005 case, the Court 
affirmed that the duty of loyalty had grown stronger in the previous years.25 This 
seems to indicate that the Court took a conscious position in favor of a principle 

23 Rt. 2005 s. 268, para 39.
24 Rt. 1994 s. 581.
25 Rt. 2005 s. 268, para 55. The same is affirmed also by Hagstrøm (2011), p. 77.
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of loyalty that may affect commercial contracts to a greater extent than had been 
assumed by the older case law.

3.2  Competing Contract Regulation

The question, then, is: in case of a commercial contract with detailed and extensive 
terms aimed at exhaustively regulating the relationship between the parties, how 
should Norwegian law be deemed to interact with the contractual regulation? 
Indubitably, mandatory rules of the governing law will override the contract terms. 
But what about default rules, which are not mandatory but apply if the parties have 
not agreed otherwise: will they be replaced by the contract terms? Will they supple-
ment the contract terms?

The question is relevant not only when the contract terms are silent (as was the 
case in Sect. 2.1 above), but also when the contract contains rules that deviate from 
the provisions of the governing law, as will be seen below.

In a commercially oriented approach, the principle of lex specialis would apply 
to the relationship between contract terms and governing law.26 Assume, for exam-
ple, a contract that regulates in detail how the parties are to proceed in case of non- 
conformity of the products sold under the contract: what kind of notice of defect the 
buyer should give to the seller, the content of that notice, the timing for giving 
notice, etc. Assume further that the regulation contained in the contract terms is dif-
ferent from that stipulated by the governing law. It could be assumed that the parties 
intended to derogate from the general regime of law by making their own rules in 
the contract. Hence, the specific regulation of the contract would override the gen-
eral regulation of the law, as long as the latter were not mandatory. However, this 
approach was not followed by the Norwegian Supreme Court, as will be seen below.

One of the manifestations of the duty of loyalty under Norwegian law is the rule 
on giving notice of defect to the defaulting party. The rationale of this rule is that the 
defaulting party must, within a reasonable time from the breach, be given the pos-
sibility to react – for example by offering to remedy the breach of contract. If too 
much time elapses, remedies may become more burdensome on the defaulting party 
or even impossible. Moreover, the defaulting party may interpret the innocent par-
ty’s passivity as an acceptance of the situation, which in turn may lead the default-
ing party to organizing its interests and activity as if no default had occurred. If, 
after having been passive beyond a reasonable period of time, the innocent party 
then insisted on exercising its contractual remedies, the defaulting party would be 
taken by surprise and would be negatively affected. Hence, Norwegian contract law 
imposes time limits within which the innocent party is to give notice of defect to the 
defaulting party, lest it forfeits its remedies. This rule is codified in the existing 

26 Park (2014), p. 62.
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sectorial contract legislation,27 is acknowledged in the legal literature as a manifes-
tation of the duty of loyalty,28 and is affirmed in case law.29

What if the parties have regulated in detail the procedure to be followed for noti-
fication of defects? It is to be expected that, as long as they are suitable to fulfil the 
purpose described above, the terms of a commercial contract negotiated between 
professional parties should take precedence over the non-mandatory rules of the 
applicable law. However, in a commercial contract between professionals, a recent 
Supreme Court decision invoked the general principle of loyalty and referred only 
to the terms for giving notice of defect contained in the Sales of Goods Act (which 
was not applicable to that particular dispute), notwithstanding that the contract con-
tained a detailed regulation of the procedure to be followed by the parties in case of 
breach of contract. In the dispute at hand, the innocent party had not followed the 
procedure for giving notice of defect as it was regulated in the contract; the Court, 
however, did not take into consideration the regulation contained in the contract, 
and applied only the statutory provisions.30

This seems to indicate that rules deriving from the general principle of loyalty 
will supplement, if not even override, detailed regulations contained in commercial 
contracts. There is no reason to believe that the courts would reason differently if 
the contract terms include clauses such as Entire Agreement31 or No Oral 
Amendments.32 The contract in the above-mentioned case did contain an Entire 
Agreement clause, but the Court did not make any reference to that clause. Further 
case law shows that the inclusion of such clauses does not affect the court’s ability, 
respectively, to read new terms into the contract33 or to modify existing terms of the 
contract.34

27 See, for example, the Sales of Goods Act § 23(3), 32, 29, 52(3), 59 and 85.
28 Hagstrøm (2011), pp. 81, 352 f., 434.
29 Rt. 1998 s. 1510, Rt. 1999 s. 408 at p. 422, Rt. 2010 s. 103, Rt. 2011 s. 1768.
30 Rt. 2012 s. 1779, para 55–65.
31 An Entire Agreement clause is a typical boilerplate clause and has the purpose of ensuring that 
the terms spelled out in the contract constitute the whole and final agreement between the parties, 
thus excluding the relevance of any external elements such as prior documents exchanged between 
the parties, discussions between the parties, etc.
32 A No Oral Amendment clause is a typical boilerplate clause and has the purpose of ensuring that 
the terms spelled out in the contract constitute the whole and final agreement between the parties 
irrespective of any subsequent conduct that might suggest a subsequent different agreement 
between the parties – unless the formalities described in the clause are complied with.
33 Rt. 1992 s. 796.
34 Rt. 1992 s. 295. See also Hagstrøm (2011), p. 140, although with some concessions to the pos-
sibility that these clauses may be given more consideration, the more a contract is extensive and 
negotiated.
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3.3  Discretionary Contract Rights

Another situation where the relationship between contract terms and Norwegian 
law may be strained is where the contract terms give one party discretion to exercise 
a certain right – for example, to terminate the contract early or to exercise another 
remedy. At times, the exercise of the discretionary right may be motivated by that 
party’s own commercial interest rather than by circumstances directly linked to the 
contractual relationship, such as a default by the other party. In the contractual sys-
tem, this discretionary “way out” of the relationship may have been carefully nego-
tiated between the parties and it may have been reflected in a substantial reduction 
of the price to be paid by the other party, or in other contract terms that reinstate the 
balance of interests between the parties. Seen in isolation, however, the discretion-
ary way out may be deemed to run counter to the duty of loyalty intended as an 
overriding principle preventing the exercise of contract rights simply to serve one’s 
own commercial interest and without any justification linked to the contractual 
relationship.

Under Norwegian law, the duty of loyalty may manifest itself as a duty to act in 
good faith when exercising a right, so that the exercise of the right is not abusive. 
Case law has repeatedly affirmed that a party’s discretion must be exercised in good 
faith.

Thus, when evaluating the early termination of a contract that had been made in 
accordance with the contract terms, the Supreme Court assessed whether the termi-
nation had been made with the purpose of replacing the contract with a more profit-
able one. In the eyes of the Court, this would have rendered the termination abusive, 
even though it had been made in accordance with the contract terms. The Court 
concluded that the termination had been made in good faith, and was therefore 
effective.35

In another case, where payment of a certain sum was subject to the payer’s dis-
cretionary determination that the results of the other party’s activity were satisfac-
tory, the Court considered it necessary to assess whether the discretion of the payer 
had been exercised objectively or whether it had been abused so as to escape pay-
ment. The Court found that the discretion had been exercised in good faith, and the 
payer was therefore deemed to be entitled not to effect payment.36

Even in a dispute where one party, a bank, had not assumed an obligation to 
finance a project throughout its development, but had only agreed to finance the 
initial phase, the Court inquired to what extent the bank acted in good faith when it 
decided not to continue granting finance after the initial stage of the project.37 The 
Court found that the bank had made its decision for sound reasons and accordingly 
concluded that the bank had not breached any obligation of good faith.

35 Rt. 1931 s. 169.
36 Rt. 1934 s. 779.
37 Rt 1998 s. 761.
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On the basis of the foregoing case law, the literature states that good faith is a 
prerequisite for the effectiveness of the exercise of a right  - and by doing so it 
invokes the UPICC as corroboration.38 This is said to apply even when the contract 
terms clearly provide that the right may be exercised at the discretion of the party 
and do not attach any relevance to the reasons for exercising that right – a contrac-
tual setting that, as mentioned above, should not necessarily be deemed to create a 
situation of abuse: the parties may have envisaged this scenario, and may have taken 
it into account in negotiating the other terms of the contract.

3.4  Conclusion

The superimposition of Norwegian law over the contract terms may, in situations 
such as those described above, lead to results that are unforeseen or even undesired 
by the parties (before the dispute arose). This may disappoint any ambition of pre-
dictability – which, as was described above, is essential in commercial relation-
ships. Considering that governing laws differ from each other, this may lead to 
different results for the same contract term if it is used in different settings, thus 
frustrating any ambitions not only of predictability, but also of standardization.

However, all this does not mean that calls to exclude the effects of the governing 
law on contracts should be heeded. To the contrary, it should be taken as confirma-
tion that the parties to a commercial contract are well advised to take into consider-
ation the effects of the governing law on their contract terms; if they do not, they 
have either been reckless, or they have taken a legal risk. In either situation, there is 
no reason to criticize the governing law or to invoke a more lenient application of 
the governing law in view of the international character of the contract. The parties’ 
need for predictability could have been met if they had assessed the impact of the 
governing law on their contract terms. The parties also have the tools to react against 
the undesirability (if any) of the results to which the governing law would come: 
they may choose another law to govern their contract, a law that gives primacy to 
contract terms.

4  The UPICC and Contract Terms

The impact of the governing law on the contract terms may, as the example of 
Norwegian law testifies, deprive at least some of the negotiated terms of the contract 
of their intended role as exhaustive, or at least primary, regulation of the parties’ 
conduct under the contract.

38 Hagstrøm (2011), p. 68 f., referring to Article 2.1.15 of the UPICC, and p. 78, referring to Article 
1.7 of the UPICC.

4 Detailed Contract Regulations and the UPICC: Parallels with National Law…



104

In contrast, transnational sources of soft law, such as the UPICC, offer a regula-
tion that promises reasonable and predictable solutions, uniformly applied all over 
the world, thus enabling the parties to avoid the inconsistencies and surprises that 
may follow the application of national law.

However, considering that the UPICC are based on an overarching principle of 
good faith pervading many of the provisions that regulate issues that are usually the 
subject of detailed contract regulation,39 it seems reasonable to inquire whether the 
UPICC should be deemed to override and supplement contract terms (along the 
lines followed by Norwegian courts, as described above), or whether they should be 
applied according to the lex specialis principle. As long as the relationship between 
the UPICC and the contract terms is not clarified, there is a risk that the UPICC will 
not be able to achieve the aim of predictability, which is so important for commer-
cial contracts. Furthermore, if the UPICC are to be considered as a commercially 
oriented set of rules, they should clarify this relationship so as to establish that the 
regulation contained in the contract takes precedence.

The attractiveness of the UPICC, therefore, would be considerably enhanced if 
there were no uncertainties under their regime about the ability to use negotiated 
contract terms as the exhaustive, or at least primary, regulation of the parties’ con-
duct under the contract.

Since the UPICC regulate commercial contracts, objective interpretation and the 
primacy of contract terms seem to be the correct starting point. There may be a need 
for less objectivity if the parties, though commercial, have different bargaining 
power or insight; for detailed contracts between equally professional parties, how-
ever, there seem to be good reasons for giving primacy to the contract terms, inter-
preted objectively. However, the many provisions in the UPICC that restrict the 
exercise of contract rights or impose ancillary obligations where the contract is 
silent seem to suggest the opposite approach, i.e., that the UPICC be superimposed 
over the contract terms and lead to a situation where the detailed contract regulation 
is either disregarded or supplemented. This may render the choice of the UPICC 
less attractive to govern commercial contracts: if the parties have spent considerable 
resources in drafting and negotiating certain terms, developing contract manage-
ment systems on the basis of those terms and assessing their legal position on the 
basis of those terms, why should they choose, as a governing law, a set of rules that 
may deprive some of those terms of their effect or supplement the terms with other, 
not negotiated terms?

Of course, commercial contracts need a governing law. Gaps must be filled, 
inconsistencies must be solved, unclear provisions must be interpreted. It cannot be 
excluded that even commercial contracts will, from time to time, need a corrective, 
and that it is necessary to strike a balance between the need for predictability proper 
to commercial relationships, on the one hand, and the need to provide a framework 

39 On the significance of the principle of good faith in the UPICC see Comment No. 1 to Article 1.7, 
http://www.unidroit.org/unidroit-principles-2016/official-languages/english-integral, last visited 
on 24 July 2017, making reference to 37 provisions that are direct or indirect application of the 
principle of good faith. See also Cordero-Moss (2014), pp. 43–46.
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ensuring the respect of principles of loyalty and good faith, on the other hand. 
However, it seems that the attractiveness of the UPICC to commercial parties resides 
in their ability to respect the primacy of contract terms, rather than in their ability to 
override contract terms.

The sections below will give some illustrations of how the explanatory com-
ments to the UPICC could contribute to clarifying the relationship between the 
UPICC and contract terms, in situations that are analogous to the Norwegian cases 
mentioned in Sect. 3.40

4.1  Ancillary Obligations Not Regulated in the Contract

Article 5.1.2 of the UPICC regulates implied obligations, i.e., obligations that may 
bind one party even though they have not been spelled out in the contract. A party 
may be expected, to a certain extent, to be under an obligation to cooperate with the 
other party in order to permit or facilitate performance of the contract. Among the 
sources that may be used to read implied obligations into a contract, subpara (c) 
mentions the principle of good faith.

Examples of such implied obligations are given in the comment to Article 5.1.2. 
Illustration 3, regarding implied obligations stemming from good faith, relates to 
the implied obligation on a party to inform the other party if the first party does not 
intend to pursue a joint project. However, what the comments do not make clear is 
how far implied obligations go. Considering situations similar to the Norwegian 
cases described in Sect. 3 above, it could be useful to clarify whether the UPICC 
permit to read into a contract for the slaughtering of fish an obligation not to transfer 
the fishing concessions to third parties, in spite of the circumstance that the contract 
does not contain such an obligation nor a commitment to deliver a particular vol-
ume. As was seen in Sect. 3.1 above, the Norwegian Supreme Court came to the 
conclusion that it is possible to read such an obligation into the contract, and thus 
departed from its earlier approach. Earlier, the Court had found that the price for the 
purchase of shares which, according to the contract, would be triggered if the buyer 
had purchased more than a certain percentage of those shares, could not be applied 
when the buyer indirectly obtained the same percentage of shares after having been 
acquired by a third company which already owned some of those shares. In this 
earlier decision, the Court reasoned that it was not possible to read into the contract 
an obligation to pay the agreed price also in case of indirect ownership, as the con-
tract provided that price for direct ownership. If the parties had desired to extend 
that price to indirect ownership, they could have expressly regulated that.

Commercial parties would appreciate the latter approach, whereas they might 
find that the former creates significant uncertainty. In contracts that have been care-
fully negotiated, significant terms such as the restriction on transferring a  concession 

40 For further analysis of how application of the UPICC may be leading to inconsistent effects, see 
Cordero-Moss (2014), pp. 43–52.
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to third parties should be expected to be expressly regulated – among other things, 
because they would have an impact on other parts of the contract, such as the price. 
If the contract is silent on those issues, the reason is probably either that the parties 
did not want to regulate that matter, or that they could not reach an agreement on 
how to regulate it. In either case, it does not seem appropriate to read a term into the 
contract.

The comments to Article 5.1.2(c) could contribute to the attractiveness of the 
UPICC if they clarified that the purpose of the provision is to permit performance of 
the contract, and not to introduce new terms that would extend the obligations of the 
parties.

4.2  Competing Contract Regulation

As was explained in Sect. 2 above, contracts often contain detailed regulation of the 
manner in which the contract is to be interpreted and applied. Many of these con-
tract terms may overlap with, or contradict provisions of the UPICC. In these situa-
tions, it is important to clarify whether the contract terms will be deemed to replace 
the competing rules of the UPICC, or whether they will be supplemented or over-
ridden by the UPICC. Needless to say, commercial parties would prefer the former 
approach.

The Norwegian case described in Sect. 3.2 above, in which the Supreme Court 
disregarded the contractual procedure on how to give notice of defect and applied 
the rules of Norwegian law instead, may be replicated in respect to the 
UPICC. Articles 7.2.2(e) and 7.3.2(2) of the UPICC regulate the notice that has to 
be given to the defaulting party in case of non-conformity of the performance with 
the contract requirements. Contracts often contain their own procedure on this mat-
ter and, as explained in Sect. 2 above, parties may on this basis develop guidelines 
on the performance of the contract. What if the procedure agreed in the contract is 
contested as violating the UPICC requirements, for example the requirement that 
the notice be given within a reasonable time? As Sect. 3.2 above showed, the 
Norwegian Supreme Court assumed that the contract regulation does not replace the 
rules of the governing law on notice of defect. This may lead to uncertainty in the 
performance of the contract, and should be avoided. To enhance the attractiveness 
of the UPICC, the comments could clarify that the UPICC regulation is to be con-
sidered replaced by corresponding rules contained in the contract.

A further example is found in Articles 6.2.2 and 6.2.3 providing for a duty to 
renegotiate the contract in case of hardship, and for the power of the courts to mod-
ify the contract in case the parties do not reach an agreement. Contracts often con-
tain very detailed hardship clauses that may define which events trigger the duty of 
renegotiation more narrowly than Article 6.2.2. Also, the contract clause may regu-
late the consequences of hardship in a way that is narrower than Article 6.2.3 – for 
example, it may exclude the intervention of the courts to modify the contract. Would 
the broader regulation of hardship contained in the UPICC supplement the contract 
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clause? Comment No 7 to Article 6.2.2 recognises that the parties may adapt the 
content of the Article to the specific situation, but it does not specifically address the 
question as to whether the provisions of the Article remain applicable as an underly-
ing general basis, or whether they are replaced by the contract clause.

Further examples may be mentioned, where contract terms may risk being over-
ridden by the UPICC. One such example is the clause specifying that amendments 
to the contract may be made only in writing. This clause runs the risk of being over-
ridden by Article 2.1.18 of the UPICC, which recognizes so-called No Oral 
Amendments clauses but restricts their application by stating that a “party may be 
precluded by its conduct from asserting such a clause to the extent that the other 
party has reasonably acted in reliance on that conduct.” The No Oral Amendments 
clause has an important function in complex relationships, where a plurality of per-
sons may be involved on behalf of both parties – technicians may be cooperating on 
the technical implementation, designers may be cooperating on the development of 
the product, marketing experts may be cooperating on the distribution of the prod-
uct, etc. If every technical discussion between these teams of specialists were capa-
ble of amending the contract, it would be very difficult to have a complete overview 
of the contract terms at any time. For the purpose of ensuring predictability in the 
performance of the contract, it is important that amendments be discussed and 
decided at the appropriate level of the organization and formalized in written amend-
ments. To what extent would this be permitted under Article 2.1.18 of the UPICC? 
Illustration 2 in the Comment to Article 2.1.18 seems to suggest that the application 
of the clause may be restricted when one party has maliciously failed to draw the 
other party’s attention to the necessity of complying with the original terms of con-
tract. In the complicated setting described above, it may be difficult to determine the 
spirit in which the various teams of specialists carried out discussions within their 
areas of competence, how these discussions were understood by either party, how 
the teams understood their respective competences with respect to the overall con-
tract, etc. Therefore, it could be helpful if the comments clarified the relationship 
between the clause and Article 2.1.18 in situations such as that described here.

A similar reasoning may be made in respect to Article 4.3(c) of the UPICC and 
the often very detailed contract terms regulating so-called variation orders. Article 
4.3(c) provides that the conduct of the parties subsequent to the conclusion of the 
contract is a relevant circumstance in the interpretation of the contract, while the 
contract terms usually restrict the relevance of subsequent conduct and require that 
formalized procedures be followed.

4.3  Discretionary Contract Rights

As was seen in Sect. 3.3 above, Norwegian case law and Norwegian legal literature 
require that contractual rights giving one party unfettered discretion must be exer-
cized in good faith. This is confirmed also in the UPICC, and some illustrations 
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made in the comments to the UPICC are referred to by Norwegian legal doctrine to 
corroborate the Norwegian position.41

The aim of preventing abusive situations may be supported – however, as was 
argued in Sect. 3.3, contract terms permitting one party to exercise a right on the 
basis of its own discretion may not always be deemed to create an abusive situation, 
even where that party exercises its discretion exclusively to further its own interest. 
For example, in commercial negotiations the parties often execute a series of docu-
ments (letters of intent, memoranda of understanding, heads of agreement or the 
like) that may be so detailed that they could be deemed to be final contracts –were 
it not for the clause stating that the document does not represent a binding docu-
ment. The purpose of this clause is to permit full and detailed negotiation of all 
aspects of the prospective deal, without being legally bound before the final contract 
is executed. Also, the text of the final contract often contains a clause specifying that 
the entry into force of the contract is subject to approval by the board of directors of 
one or both of the parties. The Comments to, respectively, Articles 2.1.13 and 5.3.1 
of the UPICC reflect this practice, and explain that these clauses are sufficient to 
prevent the parties being deemed to be bound by the contract. This is a welcome 
clarification. However, it seems that these clauses are not sufficient to avert applica-
tion of the provision on negotiations in good faith contained in Article 2.1.15 of the 
UPICC. One of the areas of application of Article 2.1.15 is where negotiations are 
carried out without the intent of entering into a final contract. In commercial prac-
tice, clauses such as the above-mentioned Subject to Contract or Subject to Board 
Approval are meant to leave the parties discretion to walk out of the deal without 
exposing themselves to liability of the kind regulated in Article 2.1.15. A party may 
negotiate a plurality of deals and submit them to the management or the board in 
competition with each other; only one will be chosen, the other contracts will not be 
entered into. The party inserts the clauses discussed here for the purpose of making 
it clear that the final decision of entering into the contract will be taken after the 
negotiations have been concluded, and it will be taken on the basis of that party’s 
own business interests, its financial position at that time, alternative options avail-
able, its own strategy that may have been modified and might consequently deprive 
the deal of relevance, etc. By inserting these clauses, the party assumes that it has 
advised the other party and that it therefore will not incur any liability in case it does 
not enter into the contract. Would these clauses achieve their goal, or would they be 
overridden by the UPICC? Comment 5 to Article 5.3.1, Illustration 7, seems to indi-
cate that the party which has not obtained board approval is liable for having carried 
out negotiations in bad faith.

41 Hagstrøm (2011), p. 78 refers to Comment 2, Illustration 4 to Article 1.7 of the UPICC, stating 
that a bank which has opened a line of credit in favor of a borrower needs to have a justification for 
refusing to make further advances, even though the agreement permits the bank to “accelerate pay-
ment at will”. It is unclear whether by acceleration is meant to request repayment of the outstand-
ing loan, or to refuse making further loans. From the context, it seems that the comments intend 
the latter meaning.
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It would contribute to the attractiveness of the UPICC if the Comments to Articles 
2.1.13 and 5.3.1 clarified this aspect and confirmed that these clauses exclude liabil-
ity under Article 2.1.15.

5  Conclusion

The foregoing shows that commercial contracts may be significantly affected by the 
governing law, particularly when the governing law is based on the civil law tradi-
tion and has an overarching duty of loyalty (or principle of good faith), such as 
Norwegian law. The governing law may extend the contract by introducing terms 
that were not agreed between the parties or may supplement already detailed con-
tract terms; contract terms may be supplemented or even overridden by non- 
mandatory rules; the exercise of agreed rights may be restricted. An overarching 
duty of loyalty may be a necessary and welcome feature of the legal system when 
the contract is imbalanced because of the difference in bargaining power or experi-
ence between the parties. Also, when contracts are not extensive or poorly negoti-
ated, it may be useful to have an active legal system that supplements or corrects the 
contract. When the contract is between equally strong and professional parties, 
however, and contains extensive and detailed regulation, it does not seem necessary, 
nor does it contribute to predictability, that the terms be supplemented or 
disregarded.

A parallel reasoning may be made in respect to the UPICC. The UPICC have an 
overarching principle of good faith that may be compared to the duty of loyalty in 
Norwegian law: this may be necessary and desirable to integrate contracts that are 
not sufficiently detailed or that are unreasonably unbalanced. For extensive and 
detailed contracts between professional parties, however, the prospect of having 
contract terms disregarded, restricted or extended is not an attractive one.

The interest of commercial parties in applying the UPICC may be enhanced, if 
the Comments make it clear that the UPICC’s interference with the contract terms 
is not intended to affect extensive and detailed contracts between commercial 
parties.
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classification of the actions of platforms, liability for defects, IT security, data pro-
tection and problems regarding the enforcement of rights in deterritorialized 
contexts.

The paper takes German law as paradigmatic. If one looks into the making of the 
contract until the enforcement, from cradle to grave so to say, a whole set of laws 
come to the fore: unfair commercial practices prior to the conclusion of the contract, 
the rules of the German civil code on offer and acceptance and on the control of 
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1  Introduction

Consumer law in the digital economy is oriented to social issues and not to a system 
of classification of whatever shape or form is predetermined by the respective legal 
system. The list of issues here dealt with, however, is not necessarily to be regarded 
as exhaustive. The Internet of Things (IoT) is becoming the ostensible phenomenon 
in which consumer law and data protection law are increasingly intertwined. “A new 
dimension has been added to the world of information and communication technolo-
gies: from anytime, anyplace connectivity for anyone, we will now have connectiv-
ity for anything.”1 According to a report published by the UK Government,2 more 
than 14 billion devices worldwide were already connected to the Internet in 2014.

The deterritorialized connectivity of things is devoid of any temporal context and 
gives rise to numerous problems. For example, ethical issues raise the fundamental 
question of how we as humans should act and behave.3 The IoT is of relevance to 
ethical issues on account of the changes made to key terms because of how technol-
ogy connects the world of things with our everyday lives. The fact that things can 
communicate with each other entails a considerable loss of control by humans. 
Consumers often do not know where an enterprise is domiciled; if it is domiciled 
abroad. This raises questions not only on the technical level, on jurisdiction and the 
applicable law, but also on justice, trust, the blurring of contexts and the lack of 
consumers’ and citizens’ neutrality and autonomy.

The legal questions which arise from this deterritorialized connectivity, concern 
the conclusion of contracts, contracting parties, problems around the legal classifi-
cation of the actions of platforms, liability for defects, IT security, data protection 
and problems regarding the enforcement of rights in deterritorialized contexts. The 
following issues will be discussed against this backdrop:

• Conclusion of a contract and liability,
• Role and function of platforms,
• Data protection and IT security,
• Deterritorialization of consumption.

This paper takes German law as paradigmatic. In some way or the other similar 
issues will arise in each and every legal order around the world. This constitutes the 
main assumption. Nevertheless, some clarification might be needed. If one looks 

1 Internet Telecommunication Union (2005), http://www.itu.int/osg/spu/publications/internetofth-
ings/InternetofThings_summary.pdf. Accessed 5 August 2017.
2 UK Government Chief Scientific Adviser (2014), https://www.gov.uk/government/uploads/sys-
tem/uploads/attachment_data/file/409774/14-1230-internet-of-things-review.pdf. Accessed 5 
August 2017.
3 Haarkötter (2015), https://www.bpb.de/dialog/netzdebatte/198471/eine-neue-ethik-fuer-das-
internet-der-dinge. Accessed 5 August 2017.
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into the making of the contract until the enforcement, from cradle to grave so to say, 
a whole set of laws come to the fore: unfair commercial practices prior to the con-
clusion of the contract, the rules of the German civil code on offer and acceptance 
and on the control of standard contracts, data protection law that affects the content 
of the contract, last but not least procedural rules on the enforcement of individual 
and collective rights, inside and outside courts. EU law is omnipresent in the law on 
unfair commercial practices, in the control of standard terms, in data protection, in 
the alternative dispute settlement and in collective redress. Only the core of the 
contract – offer and acceptance – remains unaffected at least in theory. German law, 
however, has some particularities which need to be highlighted.

There are three devices that stand at the forefront when it comes to secure con-
sumer protection in the digital society: monitoring and surveying new developments 
with the help of unfair commercial practices law and unfair contract terms law. In 
both fields the key players are consumer and business organizations who enjoy legal 
standing and who can file an action for injunction before the competent courts. The 
third German specific area is data protection, which is ever stronger combined with 
consumer protection. This is the reason why  it is fair to speak of consumer data 
protection nowadays. Here, enforcement lies in the hands of the regional and 
national data protection agencies. When it comes to the enforcement of individual 
rights, consumers still very much rely on the judiciary as access is cheap and courts 
are quick in making decisions. Collective enforcement, on the other hand, is still in 
its infancy. Germany contrary to many countries around the world has no class 
action system, not even a general opt-in redress scheme that allows for organized 
collective enforcement.

Against this overall background this paper analyzes the respective consumer 
issues along the line of the first contact of the consumer with the online world until 
the enforcement of possible rights, side-stepping beyond German law mainly into 
European law. This paper concludes with a discussion of viable solutions. So far, 
enterprises have in practice dictated the matter by way of their terms and conditions, 
advertising and regulation by design. The field has only recently come to the atten-
tion of academic research. The result is an overwhelming array of suggestions for 
solving certain legal issues through proposed law reforms, or not as the case may be. 
Only the EU has so far reacted to the raising importance of the digital economy for 
consumers by its 2015 Proposal on digital content in consumer contracts.

2  Conclusion of Contract

This section addresses the civil-law problems, which arise in connection with IoT 
devices. In particular, they include the packaging of services, the obligations on 
digital service providers offering “as is” services4 regulated by means of terms and 

4 Consumers have no influence on the service provided. The supplier can adapt the service at any 
time.
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conditions, and the special problem of the classification of declarations of intent 
under civil law, when automated systems are used in the IoT.

2.1  Information and Packaging

2.1.1  Hardware and Software

Today, when consumers purchase technical devices the software is generally pre- 
installed. The practice of packaging services is not ruled out per se under fair trad-
ing law; the incentive effect of a good offer is always a desirable consequence of 
performance-based competition.5 The Court of Justice of the European Union (CJEU) 
recently ruled that pre-installed software on a computer was not an unfair commer-
cial practice. The case revolved around the question of whether the lack of price 
information regarding individual programs represents a misleading commercial 
practice within the meaning of Article 5(4)(a) and Article 7 of the Unfair Commercial 
Practices Directive 2005/29/EC. The CJEU came to the conclusion that the mere 
lack of price information did not result in any misleading of consumers, since the 
lack of information regarding individual programs was neither suited to preventing 
consumers from making an informed transaction decision nor to making them to 
take a transaction decision which they would otherwise not have taken. The price of 
individual programs did not, therefore, represent material information within the 
meaning of Article 7(4) of Directive 2005/29/EC and the omission of that informa-
tion was not misleading.6 This interpretation is contestable, because it misconstrues 
the role and function of Article 7(4), which at least demands transparency forward 
to the conclusion of a contract in order to permit competition. Accordingly, an 
informed decision is one, which not only serves the consumer but also potential 
competition between the suppliers of the individual price components.

2.1.2  Services and Data

Another much-debated issue, which needs to be addressed in the context of digital 
services, in the case they are provided by commodity dealers, app stores or other 
platforms, is that of “data as payment”. This problem is, firstly, discussed in the 
context of the debate on consumer sovereignty and in the debate on data protection 
vs. data sovereignty; secondly, legal problems arise when characterizing contracts 
and their termination.

Many contracts for digital services turn out to be “free of charge”, either in the 
case of the purchase of free apps or the free use of platforms. At the same time, most 

5 See Ohly (2004), p. 897.
6 Judgment of the Court (Eighth Chamber) of 7 September 2016 Vincent Deroo-Blanquart v Sony 
Europe Limited, C-310/15, EU:C:2016:633.
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business models are built around consumer data being used to optimize digital ser-
vices. This begs the question of whether consumers are not in fact “paying” for the 
use of the app or platform and what consequences that has for consumer protection 
law.

Section 312 (1) of the German Civil Code provides that sections 312–312h of the 
Code are only applicable to non-gratuitous contracts, as a result of which “data as 
payment” would lead to the applicability of a variety of other consumer protection 
provisions. However, this provision is likely to be incompatible with European 
Union law.7 Non-gratuitousness may also have consequences for the liability stan-
dard applied (see e.g. sections 521 and 599 of the German Civil Code).8 However, 
the reductions in liability in the German Civil Code appear not to fit, at least not in 
with a contract of use concluded between a platform operator and a consumer. A 
relationship between a supplier and consumer will generally lead to a typical “con-
tract under the German Civil Code”.

2.2  Information: Consent and Terms and Conditions

Before concluding a contract consumers are inundated with information. The prob-
lems, which they face in working through and understanding all this information, 
have become commonplace in discussions around information overload.9

Using terms and conditions serve to standardize and structure information. The 
aim is to make it easier to access to mass production and mass sales in the distance 
selling system. Their statutory control is legitimized through the lack of influence 
consumers may exercise on predesigned terms.10 The limits to control terms and 
conditions, when it comes to providing effective consumer protection, are now well- 
known. The European Commission recently published a study on problems con-
sumers have with terms and conditions. The majority of consumers –  this is the 
major finding – neither read the terms and conditions nor find out about their rights 
in any other way.11

7 Faust (2016), p. 12.
8 Faust (2016), p. 13.
9 The debate began in sociology and psychology. See Simmel (1903) and Miller (1956), but has 
now also been taken up in the economic/legal literature, see, e.g., Paredes (2003), p. 417.
10 See Raiser (1961).
11 Elshout et al. (2016), http://ec.europa.eu/consumers/consumer_evidence/behavioural_research/
docs/terms_and_conditions_final_report_en.pdf. Accessed October 10, 2017.
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2.3  Information and the Subject Matter of the Legal 
Relationship

Many digital services are provided in the context of long term relationships. This in 
particular raises the question of whether and to what extent manufacturers are 
obliged to make updates available for the software they produce beyond the end of 
the contract, and whether and to what extent consumers are obliged to install those 
updates. The 2016 Deutscher Juristentag (Conference of the Association of German 
Jurists) concluded that the manufacturer was to be under no obligation to provide 
updates, because the final decision should be left to consumers.

However, at least one important exception should be made with regard to IT 
security. This is due to the great vulnerability of digital services to hacking and 
malware, above all on account of the low level of security mechanisms. Manufacturers 
usually provide a standard set of default passwords only. Personalized passwords 
for IoT devices such as refrigerators, washing machines, television sets etc. are not 
yet widespread. The vulnerability of the IoT network was recently made clear 
through the Distributed Denial-of-Service (DoS) attack on 21 October 2016, when 
home routers and IoT devices were infected with malware and websites such as 
Twitter, PayPal and Airbnb were then taken down by fake traffic. This was possible, 
because the malware created a botnet comprising the millions of infected comput-
ers, which were used to launch targeted attacks on one of the main servers used by 
many websites.12

System and program updates could provide potential protective mechanisms 
against such malware. The option of introducing a manufacturer’s obligation raises 
the question of whether guaranteeing IT security is a “cardinal obligation” under the 
obligation pursuant to section 241 (2) of the German Civil Code. What is clear is 
that the statutory obligation to provide IT security, including software maintenance 
and upgrades or updates, generally represents an ‘obligation to protect’ pursuant to 
section 241 of the German Civil Code.13 Software maintenance comprises all those 
services, which keep the purchased software fully functional or restore its 
functionality.14

The technical changes to which software is subject cannot automatically give 
rise to a permanent maintenance agreement.15 Two fields of law are to be taken into 
consideration: obligations resulting from Antitrust Law or from Contract law. 
Section 19 of the Act against Restraints of Competition (Gesetz gegen 
Wettbewerbsbeschränkungen, GWB  – the German equivalent to the American 
Antitrust Law) at most results in a statutory obligation, when the software supplier 
has a dominant position on the market. Whether section 242 of the German Civil 
Code (the often discussed good faith formula) leads to a contractual obligation to 

12 Regarding the general risks, see Spindler (2007), p. 30 et seqq.
13 Schmidl (2016b), para 129.
14 Moritz (2008), para 190 et seqq.
15 See Moritz (2008), para 199 et seqq.
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provide updates is controversial in academia and yet undecided by the courts. Some 
authors draw a parallel to the obligation to supply spare parts for at least 5 years.16 
The question remains whether the maintenance services are only a subsidiary obli-
gation (only claims for damages) or provide a separate contractual obligation (right 
of fulfilment).17 According to H.-W. Moritz18, cost free software maintenance must 
generally be regarded as a subsidiary obligation. As soon as customers have to pay, 
maintenance will have to be regarded as a primary obligation (right of fulfilment). 
If the maintenance agreement has been explicitly set out in the software license 
agreement, the distinction between primary and subsidiary obligations falls apart. 
One may wonder, however, whether consumers are obliged to protect themselves 
against malware attacks by acquiring and installing IT security software. Spindler 
affirms such an obligation with regard to automatic or semi-automatic system and 
program updates, which can be installed via an update service embedded in the 
system.19

2.4  Internet of Things: Use of E-People

When it comes to the conclusion of contracts in IoT, it is debatable, whether the 
rules set out in the German Civil Code are sufficient to cover declarations of intent 
made by automated or autonomous systems or liability issues in the case of defaults 
and damage. Can a washing machine make a declaration of intent to purchase wash-
ing detergent by means of an order process, which is triggered automatically? Can 
a refrigerator be held liable for automated but incorrect purchases? Can a self- 
driving car be held liable in the case of an accident?

2.4.1  Conclusion of Contract: Declarations of Intent

A basic distinction needs to be drawn in IoT between automated systems, in which 
users themselves determine the outcome by setting parameters, and autonomous 
systems, which control the extent of their own behavior and can act without any 
input from the user.20 Taking the example of an Internet-connected washing machine 
in a smart home, that would mean that, if the washing machine independently orders 
washing detergent once the fill level drops below a certain point which has been 
predetermined by the user (brand, size of package and online shop), it represents an 
automated system. If the washing machine can order the washing detergent inde-
pendently, then it is acting autonomously.

16 Hoeren (2015), para 77.
17 Schmidl (2016a), para 137.
18 Moritz (2008), para 196–197.
19 Spindler (2007), p. 124 et seqq.
20 Sosnitza (2016), p. 765.
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The rules in the German Civil Code ought to be sufficient to cover to specifics as 
regards the conclusion of contract. The automated ordering of washing detergent 
“by the washing machine” is, in principle, the converse of a contract concluded for 
vending machines.21 The washing machine’s user makes an anticipated offer within 
the meaning of sections 133 and 157 of the German Civil Code under the condition 
of the proper functioning and availability of the specific washing detergent from the 
specific dealer and, possibly, at a specific price (section 158 (1) German Civil Code). 
The online shop then accepts the offer at the latest when it sends the goods to the 
customer (sections 133 and 157 of the German Civil Code).

2.4.2  Liability for Criminal Acts

When it comes to contractual liability, it is the type of underlying contract with the 
respective contracting partner (see below regarding the problem of platforms), 
which is decisive. When it comes to the tortious liability of the producer, it is in 
particular section 823 of the German Civil Code, which is relevant. The manufac-
turer must ensure within the bounds of what is technically feasible and economi-
cally reasonable, that the absolute rights of the users of the product (such as property 
and freedom) are not violated (on account of the trader creating a source of risk by 
placing a faulty product on the market) or that a third party’s absolute rights are not 
violated.22 This includes design fault, manufacturing defects (including IT security 
gaps),23 instruction errors and product monitoring defects.24

A design fault arises when the technical concept is incorrect, for example the 
software in a smart device is programmed in such a way that it does not prevent the 
avoidable violation of absolute rights.25 Manufacturing defects, including IT secu-
rity gaps,26 arise through faulty manufacturing. In the case of instruction defects, the 
manufacturer is also liable for damage, which arises on account of the fact that, 
contrary to its obligation, the manufacturer did not draw the user’s attention to the 
risks, which may arise during use despite fault-free manufacturing of the product. 
IT security gaps, too, are design faults. In order to meet the product monitoring 
obligation, a manufacturer must collect all the product-related information, which 
reveals a product’s risk features. If this information permits conclusions to be drawn 
regarding risks inherent in the product, then the manufacturer is under an obligation 
to take measures to minimize the risk.27

21 Sosnitza (2016), p. 766.
22 OLG Hamm, NJW-RR 2011, 893; BGH, NJW 2007, 762.
23 Spindler (2016), para 645.
24 Staudinger (2017), para 172.
25 Liability pursuant to section 823 et seqq. of the German Civil Code also covers software, because 
in the context of section 823 et seqq. of the German Civil Code the characteristics and thus the 
dispute is not relevant to whether software is defined as a thing, see Spindler (2004), p. 3145.
26 Conrad and Huppertz (2016), para 382.
27 Nietsch (2016), para 68 re section 823(1) of the German Civil Code.
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The applicability of section 823 et seqq. of the German Civil Code is problematic 
in regard to autonomous systems, if the manufacturer is not at fault. Only in the case 
of lack of due diligence the manufacturer could be held liable. According to 
Bräutigam and Klindt, a parallel might be drawn to strict liability under section 933 
of the German Civil Code (animal owner’s liability).28 It is doubtful, though, whether 
mechanical learning leads to comparable unpredictability. The unpredictability of a 
system’s decisions would be the decisive condition for the person who set up the 
system to be held liable. The crucial issue here is to what extent autonomous sys-
tems are able to take unpredictable decisions based on their underlying algorithms 
or whether they are always able to choose the “best” option from among a number 
of foreseen scenarios and data sets in the context of a new, previously unforeseen 
scenario. The key question is how the underlying algorithm is constructed: whether 
the design of a machine-learning system is based on generalization beyond those 
data sets, which have been input into the system; that is whether they build a model 
out of the sample inputs.29 Therefore, the interpretation of “unpredictability” will 
cause problems, since an algorithm is set up in such a way that it can react to unfore-
seen events. The response depends on the data and “decision-making paths” previ-
ously designed by the software engineer.

3  Role of Online Platforms

Legal relationships in the context of the IoT are complex in general and not just on 
account of the IT systems, which are involved. The various possible constellations 
of contracting parties raise further legal questions. Since platforms30 can act as 
intermediaries to facilitate the conclusion of a contract between suppliers and 
demanders and can, in certain circumstances, even be actively involved in shaping 
those contracts, uncertainties are beginning to mount with respect to who the con-
tracting party is, what type of contract is being concluded as well as liability issues.

3.1  Vagueness of the Applied Terminology

There is no standardized definition of what a platform is. Various attempts have 
been made, for example based on the consumer’s objective, economic criteria or the 
type of offer. It is difficult to precisely classify platforms on account of their 

28 Bräutigam and Klindt (2015), p. 1139.
29 Domingos (2016), https://homes.cs.washington.edu/~pedrod/papers/cacm12.pdf. Accessed 28 
November 2016.
30 In the following the term “platform” is used synonymously with “online platform”. For a defini-
tion, see: Federal Ministry for Economic Affairs and Energy (2016), http://www.bmwi.de/DE/
Themen/Digitale-Welt/Netzpolitik/digitale-plattformen.html, p. 27. Accessed 30 November 2016.
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complexity, the numerous different business models applied and the resulting con-
sumer protection issues. As a lowest common denominator, platforms have been 
defined as a place, where demand and supply are brought together and the platform 
operator exercises a controlling function.31

This is not to deny the need to categorize platforms. Functional approaches based 
on the materiality of the transaction (goods or services), the actual transfer of own-
ership, role swapping between supplier and consumer, or the durability of activities 
undertaken on the platform are definitely useful.32 However, were other types of 
platforms to be included as well, the spectrum of functionalities might prove narrow 
or too detailed. The traditional binary nature of legal provisions (a subject matter 
can either be subsumed under a provision or not) reaches its limits. Digital plat-
forms operate in an extremely flexible, innovative business sector, which is under-
going rapid and constant change. As a result, the rigid categorization and definition 
of what platforms are becomes less an issue than accumulating approaches, which 
contribute to a legal understanding of them.

3.2  Information, Supplier, Liability, Transparency 
and Competition33

Platforms howsoever defined have in common that they produce a number of recur-
ring problems. Some will at least be covered by existing legal provisions, others 
only with difficulty.34 The problems can be divided into information problems 
(knowing who your contracting partner is), complexity of legal relationships, con-
tractual obligations, liability issues and problems concerning competition law.

31 Adam and Micklitz (2016), http://www.svr-verbraucherfragen.de/wp-content/uploads/SVRV_
WP06_Information_Beratung_Vermittlung.pdf. Accessed 30 November 2016.
32 For example for the sharing economy, see Purnhagen and Wahlen (2016), http://www.svr-verbr-
aucherfragen.de/wp-content/uploads/Gutachten-PurnhagenWahlen.pdf, p. 14. Accessed 31 August 
2016.
33 Adam and  Micklitz (2016), http://www.svr-verbraucherfragen.de/wp-content/uploads/SVRV_
WP06_Information_Beratung_Vermittlung.pdf. Accessed 30 November 2016.
34 The complex of legal relationships would become even more complicated if one were also to 
incorporate advertisers as the “fourth player”. Similar provisions would be applicable to advertis-
ers as apply to providers in their relationship with consumers; in particular account would in addi-
tion have to be taken of competition law provisions. The obligations incumbent upon the platform 
operator in regard to advertisers’ compliance with statutory law could also be addressed once 
more.
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3.2.1  Information Problem: Knowing Who the Supplier Is 
and The Supplier’s Status

Websites and contradictory terms and conditions produce uncertainty. Consumers 
sometimes do not know whether they are concluding a contract with a platform 
operator or supplier. Often, it is even unclear, whether they are concluding a con-
tract at all. Accessibility of an Internet platform is dependent on accepting the plat-
form operator’s standard terms. The creation of a user account can be regarded as 
the conclusion of a contract,35 at least when the consumer has to pay for the use. 
Consumers are generally not aware of this consequence.

The lawfulness of such a contract of use can be questioned for various reasons. 
First of all, platform operators can make use of a number of liability exemptions, for 
example under section 10 of the Telemedia Act (Telemediengesetz, TMG) or based 
on terms and conditions with which the operators exclude themselves from the con-
tractual relationship between the supplier and consumer. The platform operator gen-
erally exempts himself from the obligation to permanently maintain the online 
structures without making any changes. Another matter, which needs to be dis-
cussed, is the consumer’s intention to conclude the contract, if he has not read the 
various conditions. It may also not be clear, whether a supplier has the status of a 
consumer or that of an entrepreneur. This puts the onus of proof not only on the 
consumer but also on the supplier, since the latter must be ready to bear the full 
thrust of sanctions imposed under consumer protection law, if the supplier at some 
point acquires the status of an entrepreneur.

3.2.2  Liability Issues in the Triangular Relationship Between the 
Supplier, Platform Operator and Consumer

Liability issues in the triangular relationship between the supplier, platform opera-
tor and consumer have yet to be clarified. Is the platform operator to be co- 
responsible for fulfilling the supplier’s obligations, at least as far as consumer 
protection obligations are concerned? Or is the platform operator to be treated as a 
“second contracting party”, where the consumer cannot hold the supplier liable?36

Even if one assumes that a contract of use has been concluded, it is still doubtful, 
whether the terms and conditions would stand up to the control provided for by the 
unfair terms legislation. Criticism can, first, be raised of how the terms and condi-
tions are presented (incorporation): Through browse wrap terms are made available 
via an additional hypertext link. Through web wrap users have to find another link 
or the terms elsewhere on the platform’s website. A summary study of British plat-
forms identified the following types of liability limitation clauses37: Contractual 

35 See Glossner (2013), para 358 and for app stores, see Loos (2016), p. 11.
36 See Domurath (2016), http://www.svr-verbraucherfragen.de/wp-content/uploads/SVRV_WP05_
Verbraucher_Plattformökonomie.pdf. Accessed 10 September 2017.
37 Riefa (2015), p. 125 et seqq.
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liability and liability for criminal acts are frequently limited. Clauses, which limit 
liability for computer failures, viruses and other technical problems are especially 
popular. Access clauses, which permit platform operators to close down the plat-
form at will, or to deny consumers access at will are not uncommon. Sometimes the 
terms and conditions will permit unilateral price changes. Arbitration clauses and 
exclusive jurisdiction agreements are widespread. In case of liability, these provi-
sions will work to the consumer’s detriment, since their effectiveness on many plat-
form sites will be cast in doubt.

3.2.3  Competition: Manipulated Reviews

Many platforms use internal systems to rate products, services and the reliability of 
suppliers in order to increase trust in the service they provide. There have been 
attempts, on the one hand, to prevent platforms from manipulating these reviews. In 
2012, the UK Advertising Standards Authority ruled that it was misleading for 
TripAdvisor to claim in its advertising that its travel reviews are written by “real 
travellers”, although the platform operator does not monitor them.38 According to 
the European Commission, the technique of “dimming” breaches the Unfair 
Commercial Practices Directive.39 A rating system may not paint an excessively 
positive picture of the supplier.40 On the other hand, there is now a proper market for 
manipulated online reviews. In an initiative launched in 2013 called Operation 
Clean Turf, New York Attorney General Eric Schneiderman identified a total of 19 
enterprises specializing in fake reviews.41 Amazon has already sued 1000 users for 
posting fake reviews as well as several enterprises, whose business models are based 
on fake reviews.42

One particular problem from the consumer’s perspective is that it is hard to iden-
tify manipulated reviews. Cornell University’s Reviewskeptic,43 an algorithm which 
unmasks fake hotel reviews, by its own account with a probability of 90% might 
provide for an alternative. No 22 of Annex I to the EU Unfair Commercial Practices 
Directive prohibits “falsely representing oneself as a consumer” – which could rep-
resent the connecting factor to ban fake reviews.44

38 ASA Complaint Ref. A11-166867, 1 Feb. 2012, https://www.asa.org.uk/Rulings/
Adjudications/2012/2/TripAdvisor-LLC/SHP_ADJ_166867.aspx#.V586zK7Ix69. Accessed 20 
October 2016.
39 European Commission (2016a), http://ec.europa.eu/justice/consumer-marketing/files/ucp_guid-
ance_en.pdf, p. 136. Accessed 20 October 2016.
40 OLG Düsseldorf, GRUR-RR 2013, 528.
41 They were made to pay fines of between US$ 2500 and 100,000; Bort (2013), http://www.busi-
nessinsider.com/new-york-cracks-down-on-fake-yelp-reviews-2013-9?IR=T. Accessed 6 August 
2017.
42 Gani (2015), https://www.theguardian.com/technology/2015/oct/18/amazon-sues-1000-fake-
reviewers. Accessed 20 October 2016.
43 http://reviewskeptic.com/. Accessed 7 August 2017.
44 European Commission (2016a), http://ec.europa.eu/justice/consumer-marketing/files/ucp_guid-
ance_en.pdf, p. 140. Accessed 7 August 2017.
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3.2.4  Competition: Lack of Transparency in Search Results Lists

The lack of transparency in search results lists is also criticized. A search engine can 
act as a passive “conduit” (i.e. which only creates links between Internet users), as 
an “editor” (i.e. which, like a newspaper editor, decides what to show and what not 
to show) or as an “adviser” (i.e. whom users can trust in regard to the suggestions 
made).45 Search engine optimization exacerbates the problem.46

The blending of advertising and information and opaque results lists can mislead 
consumers.47 The Berlin Regional Court held that popularity rankings influenced by 
commission payments constitute impermissible misleading advertising.48 The same 
must apply to search engine results provided by other online portals. The blending 
of advertising and information impairs consumers’ judgment. Even if unfair trade 
practices’ law were able to remedy this issue, doubts would have to be raised as to 
how effectively rights can be enforced, since it is left to consumer protection orga-
nizations and competitors, who enjoy standing under the Act against Unfair 
Competition (Gesetz gegen den unlauteren Wettbewerb, UWG).

3.3  Health App49

Like other apps, health apps use a three-pole system of actors, in which the app 
creator, the app store and the consumer enter into legal relationships with each 
other. This creates various problems, especially regarding the contracting party, the 
effectiveness of terms and conditions, and liability issues. These will be discussed 
in the following by way of example.50

3.3.1  Uncertainty Regarding the Contracting Party

What contractual relationships arise between the individual actors following the 
purchase of a health app? Generally speaking, official iOS and Windows app stores 
only sell apps for their own operating systems via their own official sales channels. 
On account of their market power, many suppliers create their apps for iOS and 
Windows. In consequence, they are forced to accept the official app stores’ sales 
terms. The following analysis focuses on the Apple App Store. The situation is 

45 See Grimmelmann (2014), pp. 868–952 for a more detailed analysis.
46 See, e.g., Schirmbacher and Engelbrecht (2015), pp. 659–664.
47 The same conclusion is drawn by Scardamaglia and Daly (2016), pp. 203–228.
48 Berlin Regional Court, order of 25.08.2011 (file no. 16 O 418/11), MMR 2012, 683.
49 Adam and  Micklitz (2016), http://www.svr-verbraucherfragen.de/wp-content/uploads/SVRV_
WP06_Information_Beratung_Vermittlung.pdf. Accessed 30 November 2016.
50 The following section is essentially based on Solmecke et al. (2013), p. 25–136.
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similarly complex for other sales channels, such as Google Play, Microsoft Windows 
Phone Marketplace, BlackBerry App World and the Amazon App Store for 
Android.51 The investigation was concluded in autumn 2016. Not all the information 
is publicly available any more.

The conditions applicable in the relationship between Apple and the supplier of 
the app are set out in detail in the iOS Developer Program License Agreement (“iOS 
Agreement”). Under that Agreement, the law of Luxembourg applies.52 In its rela-
tionship with the supplier of a chargeable app, Apple has the status of a “commis-
saire” under the law of Luxembourg, which is comparable to that of a German 
“commission agent” pursuant to section 383 et seqq. of the German Commercial 
Code (Handelsgesetzbuch, HGB) who acts in his own name for another’s account.53 
In the case of free apps, Apple is the supplier’s “legal agent”. When it comes to sales 
to end consumers in Germany, Apple is therefore a “commissaire” under the law of 
Luxembourg.54 From the supplier’s perspective, the App Store is the consumer’s 
contracting partner (distributer).

However, the contract between the App Store and the supplier (the iOS 
Agreement) conflicts with the agreement between the App Store and the consumer 
(the iTunes terms). Consumers will probably feel that they are concluding a contract 
with the supplier. However, no reference is made anywhere that a contract is to be 
concluded with the supplier, which is why consumers can ultimately assume that 
they have only concluded a contract with the App Store.55 In the end, it remains 
unanswered, who the contracting party is, which will, in turn, have consequences in 
the event of a liability case.

3.3.2  Unequivocal Apple App Store’s Terms and Conditions

The legal uncertainties increase, when one analyzes the Apple App Store’s Terms of 
Use.56 They refer to German law,57 which is why section 305 et seqq. of the German 
Civil Code is applicable.

However, it is not, for instance, clear, whether the terms regarding the download-
ing of individual apps are actually incorporated pursuant to section 305 of the 

51 See, as regards the other providers, Engelhardt (2013), para 177 et seqq. and 302 et seqq.
52 Apple Inc. (2014) https://developer.apple.com/programs/terms/ios/standard/ios_program_stan-
dard_agreement_20140909.pdf, p. 47. Accessed 7 August 2017. However, today the agreement is 
accessible through a pass word only. It might be that the conditions have changed.
53 Engelhardt in Solmecke et al. (2013), para 180.
54 Apple Inc. (2014). https://developer.apple.com/programs/terms/ios/standard/ios_program_stan-
dard_agreement_20140909.pdf, p. 47. Accessed 7 August 2017. No. 7.1 read in conjunction with 
Schedule 1, section 1 and Exhibit A re Schedule 1. However, today the agreement is accessible 
through a pass word only. It might be that the conditions have changed.
55 See also Lachenmann in Solmecke et al. (2013), para 342.
56 See Lachenmann in Solmecke et al. (2013), para 323 et seqq.. Likewise Loos (2015).
57 Apple Inc. (2016), http://www.apple.com/legal/internet-services/itunes/de/terms.html. Accessed 
20 October 2016. Section J “Anwendbares Recht”.
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German Civil Code or whether they represent a framework agreement within the 
meaning of section 305 (3) of that Code. Both options are inconclusive. On the one 
hand, the terms cannot apply to the purchase of individual apps, because they are 
only shown to consumers once, when they create an iTunes account for the Apple 
App Store. When purchasing individual apps they are neither shown again nor is 
reference made to them. If one assumes that each time an individual app is down-
loaded a new contract is concluded with the App Store, then the Terms of Use are 
not effectively incorporated for any of these individual contracts for the Apple App 
Store.58 On the other hand, classifying the terms as a framework agreement, which 
then applies to the purchase of each app, is also inconclusive59: If that were the case, 
then Apple would have to make explicit reference to the Terms of Use and to the fact 
that these will apply each time an app is downloaded, when a consumer opens an 
iTunes account. Taking the consumer’s perspective, it can be assumed that merely 
creating “access” does not mean concluding a framework agreement for all subse-
quent app downloads. However, it is not only unclear, that the Terms of Use are 
being incorporated and to which contract they are applicable (creating an iTunes 
account or downloading an app), but also the effectiveness of the terms themselves 
is also unclear (even if one assumes that they had been effectively incorporated). 
Two problems are striking: the confusing nature of the Terms of Use and the limita-
tions on liability.

App Store’s terms do not only refer to the mobile App Store, but also to the 
iTunes Stores, the Mac App Store, the App Store for Apple TV, the iBook Store and 
the Apple Music Service. A document which, depending on its format, can run to 
around 20 pages contains terms and conditions for six different Apple services; 
paragraphs are not numbered. Various topics are intermingled. In short, the docu-
ment is extremely confusing.

3.4  The Reform of Platforms

In the following, the focus will be on two reform proposals: First, France has sub-
mitted various bills to the European Commission in the notification procedure under 
Directive 2015/1535/EU60 and the now amended Directive 98/34/EC.61 Second, the 

58 This is the conclusion drawn by Lachenmann in Solmecke et al. (2013), para 318.
59 Likewise Lachenmann in Solmecke et al. (2013), para 319.
60 Directive (EU) 2015/1535 of the European Parliament and the Council of European Union 9 
September 2015 laying down a procedure for the provision of information in the field of technical 
regulations and of rules on Information Society services, 2015 O.J. L 241/1. See http://eur-lex.
europa.eu/legal-content/GA/ALL/?uri=OJ%3AJOL_2015_241_R_0001. Accessed 10 September 
2017.
61 Directive 98/34/EC of the European Parliament and the Council of 22 June 1998 laying down a 
procedure for the provision of information in the field of technical standards and regulations, 1998 
O.J.  L 204/37. See http://eur-lex.europa.eu/legal-content/DE/TXT/?uri=celex:31998L0034. 
Accessed 10 September 2017.
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Research Group on the Law of Digital Services (RG Digital Services) has published 
a Discussion Draft of a Directive on Online Intermediary Platforms.62

3.4.1  Information Asymmetries

Articles 19 and 20 of the French Digital Republic Bill concern general information 
requirements incumbent on online portals. Accordingly, a platform63

shall be obliged to provide trustworthy, clear and transparent information on the general 
terms and conditions of use for the intermediation service they provide and on the arrange-
ments for referencing, classifying and dereferencing content, goods or services to which 
this service provides access. They must clearly show whether there is a contractual rela-
tionship or capital links with those referenced, whether there is any compensation by those 
referenced and, where applicable, the impact of this on how content, goods or services 
offered are classified.

Article 21 of the Digital Republic Bill specifically concerns rating portals.64 
Under the provision, which is to be incorporated into the French Consumer Code,

any person involved in the activity of collecting, moderating or distributing consumer opin-
ions online, as the main party or an accessory, is obliged to issue truthful, clear and trans-
parent information on the methods used to check the opinions posted online. They shall 
specify whether or not the opinions that they have posted online have been checked and, if 
they have, indicate the main characteristics of the checks performed.

The Bill is to be given concrete form in a decree on information requirements specifically 
for comparison websites.65 Under this draft, all comparison websites must specify in a 
directly and easily accessible dedicated section how the comparison service works. It must 
include the following information: (1) the different ranking criteria of offers of goods and 
services and their definition; (2) the existence or non-existence of a contractual relation-
ship or capital links between the comparison site and the professionals listed; (3) the 
existence or non-existence of any payment to the site by the professionals listed and, 
where appropriate, the impact thereof on the ranking of offers; (4) details of the cost 
components and the possibility that additional charges will be added; (5) if applicable, 
the differences between the commercial guarantees of the products compared; (6) com-
pleteness or non-completeness of the offers for goods or services compared and the num-
ber of listed sites or businesses; (7) the updating time frame and method of offers 
compared. Information is also to be displayed on each comparison results page, namely 
the ranking criteria and, in particular, whether or not a fee is charged for the listing 
(“linking”).

62 Research Group on the Law of Digital Services (2016), pp. 164–169.
63 Notification Number 2015/626/F.  See European Union (2016a), http://ec.europa.eu/growth/
tools-databases/tris/en/search/?trisaction=search.detail&year=2015&num=626. Accessed 20 
October 2016.
64 Notification Number 2015/630/F.  See European Union (2016a), http://ec.europa.eu/growth/
tools-databases/tris/en/search/?trisaction=search.detail&year=2015&num=630. Accessed 20 
October 2016.
65 Notification Number 2015/498/F. See European Union (2015), http://ec.europa.eu/growth/tools-
databases/tris/en/search/?trisaction=search.detail&year=2015&num=498. Accessed 20 October 
2016.
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The European Commission contradicted the bills, but without publishing its opposing opin-
ion. The Commission essentially criticized that the Unfair Commercial Practices Directive 
and the E-Commerce Directive are fully harmonizing the respective legal field. Irrespective 
of the highly problematic issue of full harmonization, it is doubtful what purpose further 
information requirements could actually serve. The meaningfulness of information require-
ments has not been proven.66 Therefore it is doubtful whether the French Bill will have a 
sustainable impact on platform economics. It does, however, appear to make sense as 
regards identifying the contracting party.

A draft of a Platform Directive is also currently being discussed in the European 
Law Institute. The Research Group Digital Services has put forward a Draft 
Directive.67 It proposes certain disclosure requirements, similar to the French Bill. 
The Group proposes information requirements with respect to details of the contrac-
tual relationships between the consumer, supplier and platform operator. The pro-
posal leaves open how that information is to be provided. In the case of a platform 
with user accounts, attention would have to be drawn to the information in a sepa-
rate step when an account is being created, for example by means of pictograms or 
governmental rating systems.

3.4.2  Definition of “Platform”

The French Bill proposes the following definition:

Under the terms of this Article, online platforms are deemed to be activities consisting of 
classifying or referencing content, goods or services offered or uploaded by third parties, 
or of electronically connecting several parties with a view to selling goods or providing 
services (including free of charge), or exchanging or sharing goods or services. Persons 
exercising this activity in a professional capacity are qualified as online platforms.68

Article 2 of the RG Digital Services’ proposal contains the following definition, 
however:

‛online intermediary platform’ means an information society service accessible through the 
Internet or by similar digital means which enables customers to conclude contracts with 
suppliers of goods, services or digital content. This does not include services which only 
identify relevant suppliers and which direct customers to those suppliers’ websites or con-
tact details.69

The Research Group’s suggestion has a rather limited scope: the connecting fac-
tor is the platform as the place of conclusion of the contract. Ratings platforms 
would not fall under the scope of application, because the contract between the 

66 Ben-Shahar and Schneider (2014).
67 Busch et  al. (2016), pp.  3–10; Research Group on the Law of Digital Services (2016), 
pp.164–169.
68 Article 19 of the French Digital Republic Bill, Notification Number 2015/626/F in the European 
Commission’s Notification Procedure. European Union (2016), http://ec.europa.eu/growth/tools-
databases/tris/en/search/?trisaction=search.detail&year=2015&num=626. Accessed 20 October 
2016.
69 Research Group on the Law of Digital Services (2016), pp. 164–169.
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consumer and supplier is generally concluded in the real world. This is regrettable, 
because the respective provision on rating systems could easily be applied to ratings 
platforms.

3.4.3  Liability Issues

The degree, to which intermediaries can and should be held liable, is not new. A 
medieval market place could be described as an intermediary, which brought 
together supply and demand. Special rules apply for brokers and intermediaries 
under travel law and financial services. Nevertheless, it appears appropriate to seek 
a separate solution for Internet portals. Unlike in their relationships with brokers, 
travel agents or credit intermediaries, consumers often do not pay a portal anything 
and do not even conclude a contract of use. Dealings on Internet platforms cannot 
be compared with a broad brush to agency business either since the context of plat-
form economics is missing. Securities and insurance markets pose a much greater 
risk to consumers than the overwhelming majority of Internet platforms do.

The RG Digital Services’ proposal for a directive addresses various liability 
options and duties to protect.70 Article 7 suggests that the platform operator be 
obliged to immediately pass on all communication between the consumer and the 
supplier, if it provides a general system of communication on the platform. When 
consumers have access to the platform operator they also have access to the sup-
plier, Art.7 (2). That seems to make sense, since it ought not to be possible for the 
platform operator to thwart the supplier’s information requirements. The platform 
operator’s position of power is thus appropriately limited. To protect platform users 
(both consumers and suppliers), Article 9 requires that platform operators must 
intervene, where the operator learns of any criminal behavior or behavior, which 
interferes with users’ physical integrity, privacy, property or liberty. This amounts to 
a generous extension of obligations compared to the E-Commerce Directive, which 
only concerns liability for information that is transmitted. The liability gap would 
thus have been closed.

The proposal provides for a specific liability system for platform operators. The 
basic standard is set out in Article 16(1): Whoever presents himself as an intermedi-
ary only is not liable. Exceptions are listed in Articles 17 to 20. Under Article 18, 
the platform operator is jointly liable, if the operator exercises special influence on 
the supplier. Article 19 lays down liability in the event the platform operator is mak-
ing damaging, misleading statements about consumers, suppliers, the goods or ser-
vices offered, and digital content. Article 20 demands liability for guarantees which 
the platform operator gives regarding the supplier/consumer or goods/services 
offered.

70 Busch et  al. (2016), pp.  3–10; Research Group on the Law of Digital Services (2016), 
pp. 164–169.
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3.4.4  Outlook

Of what value are the liability rules contained in the Research Group’s proposal? On 
the one hand, the proposed directive presents quite a balanced liability regime: It 
introduces no general responsibility on the part of the platform operator, but distin-
guishes between different cases. Article 14 could be sufficient as regards identifying 
suppliers on platforms.71 Similarities with travel law are obvious72: Article 13(1)(2) 
of the Package Travel Directive73 provides for the possibility of the travel agent 
being liable for providing the contractually agreed package travel services. The pro-
posals are reminiscent of the concept of linked contracts under section 358 et seqq. 
of the German Civil Code. In fact, the contract concluded between a supplier and 
consumer is based on the platform operator providing the required virtual environ-
ment, whereby the platform operator becomes the indispensable intermediary.74

Instead of expanding the platform operators’ own duties to protect as well as 
liability, one option would be to impose monitoring and control obligations on plat-
forms. That way platform operators would not be elevated to the position of partner 
in liability but more to the rank of a “contact person”. The system of exemptions 
applied in the E-Commerce Directive would have to be amended. One possibility – 
which the European Commission addresses in its Guidance on the Implementation/
Application of Directive 2005/29/EC on Unfair Commercial Practices75 – would be 
to introduce an obligation to shape the platform’s structures in such a way as to 
enable, or even force them to conform to consumer protection law – Article 14 of 
the Research Group’s proposal is thus to be endorsed. If a supplier is forced during 
the registration process to provide information under consumer protection law, then 
the platform can easily monitor compliance. If a platform is unlawful in terms of its 
structure, consumer organizations or consumer agencies, which are responsible for 
enforcing rights, would have a direct point of contact. The platform operator would 
have fewer risks to contend with than in the case of the above-mentioned proposal 
for a particular platform directive.

71 See, in this context, Schröder and Bühlmann (2012), pp. 318–324.
72 Busch et al. (2016), p. 8.
73 Directive (EU) 2015/2302 of the European Parliament and of the Council of 25 November 2015 
on package travel and linked travel arrangements 2015 O.J. L 326/1. See http://eur-lex.europa.eu/
legal-content/DA/TXT/?uri=uriserv%3AOJ.L_.2015.326.01.0001.01.ENG. Accessed 11 
September 2017.
74 Please refer to Loos (2016), p. 11, as regards this link between contracts and the application of 
the Unfair Commercial Practices Directive and the Consumer Rights Directive.
75 European Commission (2016), p.126 et  seqq, http://ec.europa.eu/justice/consumer-marketing/
files/ucp_guidance_en.pdf. Accessed 7 August 2017.
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4  Consumer Data Protection

It is impossible to discuss the IoT and consumer law in the digital economy without 
going into data protection law.76 In a  Privacy Sweep by the Global Privacy 
Enforcement Network77 25 different data protection authorities investigated how 
enterprises communicate their privacy policies to consumers. The network found 
“alarming” shortfalls for more than 300 IoT devices. In particular, the companies 
did not provide consumers with sufficient information about how their personal 
information was collected and processed nor about their respective rights.

Data protection plays a key role on various levels in digital services. Substantive 
legal problems arise, which are in part structurally similar and therefore resemble 
the already discussed problems in contract law (e.g. the packaging of offers with 
data or the control of contract terms in privacy notices). Specific to data protection 
law is the ongoing erosion of the need for consent and the different levels of data 
protection in international data traffic. The latter overlaps with the broader question 
on the deterritorialization of consumer law (see IV. below).

4.1  Prohibition of Coupling

If consent to the processing of one’s personal data is formulated as a binding condi-
tion for contract performance, although the data processor does not actually need 
the data for that purpose, the voluntariness of that consent pursuant to Article 7(4) 
and Recital 43 of the General Data Protection Regulation is called into question. 
Article 7(4) of the Regulation goes beyond section 28 (3b) of the Federal Data 
Protection Act (Bundesdatenschutzgesetz, BDSG).78 The now outdated formula 
concerned only the coupling of consent to address trading and advertising with the 
conclusion of a contract.

Therefore, one might argue that the prohibition of coupling prohibits “paying” 
with one’s data.79 The question then is whether the protection of the general right of 
personality pursued in the Federal Data Protection Act by means of a prohibition 
subject to approval allows for treating data protection law and fair trading law dif-
ferently (the latter being concerned with the misleading of market participants).80

76 This section is based on Schmechel (2016), http://www.svr-verbraucherfragen.de/wp-con-
tent/uploads/SVRV_WP04_Verbraucherdatenschutzrecht_EU-DSGVO.pdf and Domurath 
and Kosyra (2016), http://www.svr-verbraucherfragen.de/wp-content/uploads/SVRV_WP03_
Verbraucherdatenschutz_im_-Internet_der_Dinge.pdf. Accessed 11 September 2017.
77 Irish Data Protection Commissioner (2016), https://www.dataprotection.ie/docs/23-9-2016-In-
ternational-Privacy-Sweep-2016/i/1597.htm. Accessed 24 November 2016.
78 Kühling and Martini (2016), p. 451.
79 For a critical analysis of the prohibition of coupling, see Schantz (2016), p. 1845.
80 See Domurath and Kosyra (2016), http://www.svr-verbraucherfragen.de/wp-content/uploads/
SVRV_WP03_Verbraucherdatenschutz_im_-Internet_der_Dinge.pdf. Accessed 11 September 
2017.
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4.2  Monitoring of Terms and Conditions in Privacy Notices

Privacy notices are subject to control, because they are generally presented to and 
accepted by consumers in a formulaic manner and because consumers are often in 
a structurally weaker negotiating position. Where one party is in a weaker position, 
the voluntariness of consent within the meaning of section 4 of the Federal Data 
Protection Act is called into question. The prohibition of coupling implies that low- 
level pressure is to be avoided. Pressure can also arise independently of any linking 
access to digital services with the consumer’s personal data, provided a consumer is 
under time pressure.

As privacy notices in the form of standard terms can be controlled under the law 
of general terms and conditions (Recht der Allgemeinen Geschäftsbedingungen), 
some clauses could be ineffective pursuant to sections 307 and 308 of the German 
Civil Code as they, one-sidedly, oblige consumers to review and monitor amended 
clauses and as they place consumers at an inappropriate disadvantage, because they 
are unaware that their data are being passed on to third parties.81

4.3  Personal Nature of Data and Data Protection 
by Technology

The question is to what extent digital service providers may collect personal data 
from consumers and to what rules that collection of data is subject. The answer is in 
particular relevant when consumers “pay” with their data for what is ostensibly a 
free service. Where service providers anonymize consumer data, the Federal Data 
Protection Act is no longer applicable. If the data are not anonymized, for example 
because they are pseudonymized or directly personal, the collection and processing 
of these data are subject to the provisions of the Federal Data Protection Act.

Here, the potential of technology models is of relevance. Technology can guar-
antee data protection in the Internet, both in regard to digital services and the IoT in 
general. “Privacy by design” refers to the protection of the private sphere through 
designing a device or service which “invades the private sphere”, by built-in anony-
mization methods. Alternatively, data are to be pseudonymized. Thereby, it is pos-
sible to trace the information back to a specific individual, for example to safeguard 
the interest in criminal prosecution. “Privacy by default” refers to basic technical or 
organizational settings with the aim to effectively implement data protection prin-
ciples such as data minimization and protect the rights of data subjects. Both  privacy 

81 See Domurath and Kosyra (2016), http://www.svr-verbraucherfragen.de/wp-content/uploads/
SVRV_WP03_Verbraucherdatenschutz_im_-Internet_der_Dinge.pdf. Accessed 11 September 
2017, pp. 39–45.
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by design and privacy by default have now been introduced into Article 25 of the 
General Data Protection Regulation.

4.4  Consent Through “Business Purposes”

What about the overall legitimacy of data collection? Data collection and data pro-
cessing may be legitimized by consent pursuant to section 4 of the Federal Data 
Protection Act (Article 6(1)(a) of the General Data Protection Regulation) or sec-
tion 28 of the Federal Data Protection Act (Article 6(1)(b) of the Regulation). 
Instead of choosing complicated solutions to comply with the consent requirement, 
enterprises might simply choose to expand data collection and processing via sec-
tion 28 of the Federal Data Protection Act.82 Proliferated use of section 28 of the 
Federal Data Protection Act could undermine the need for consent and the principle 
of data economy. It is not known to what extent the purpose cited in the privacy 
notice is actually the one, which is required for contract performance. No empirical 
studies on this issue are yet available.

4.5  International Data Transfers

Safeguarding the protection of data transferred abroad is a consumer policy impera-
tive. Various initiatives are hitting legal obstacles. The Safe Harbor Agreement 
between the EU and the United States of America was declared void by the Court of 
Justice of the European Union in a ground-breaking judgment.83 Its successor, the 
Privacy Shield, has been already criticized. On account of the numerous exceptions 
it does not provide an appropriate level of protection. It is highly unlikely that vol-
untary certification can provide an adequate level of data protection. Data subjects 
have no effective means of enforcing their rights before US courts. Another point of 
critique is that data protection authorities, including collective holders of rights, are 
excluded from arbitration.84 Data protection specialists criticize the contractual 
alternative, the “Export/Import Contract Template”, on which many enterprises 
(including Facebook) already base their international data transfers. The Irish Data 
Protection Authority is currently preparing a preliminary ruling procedure before 
the Court of Justice of the European Union.85

82 Wendehorst (2016), pp. 50–52.
83 Judgement of the Court (Grand Chamber) of 6 October 2015, Maximilian Schrems v Data 
Protection Officer, C-362/14, EU:C:2015:650.
84 As regards a criticism of the Privacy Shield, see Data Protection Working Party (2016), http://
ec.europa.eu/justice/data-protection/article-29/documentation/opinion-recommendation/
files/2016/wp238_en.pdf, p. 3. Accessed 15 November 2016.
85 http://www.europe-v-facebook.org/PA_MCs.pdf. Accessed 15 November 2016.
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5  Deterritorialization and the Enforcement of Rights

The enforcement of consumer rights rests on two well-established pillars and one 
which is still under construction. Individual redress forms the first pillar, collective 
redress, especially by consumer associations by way of a cease-and-desist order, the 
second. The third pillar, which is only beginning to take shape in Germany, though 
better established in many other European countries, concerns collective 
compensation.

The digitalization of the economy, society and the law not only draws attention 
to the shortcomings of substantive law, but above all to the institutions, procedures 
and instruments available for cross-border legal redress. Legal redress itself, espe-
cially questions around collective redress, has been discussed not only in Germany, 
but across Europe and the world for the past 20 years. Germany is very cautiously 
searching its way towards new forms of collective redress. Nevertheless, this paper 
does not address the enforcement of rights as such, or its opportunities and risks. 
The focus is put on the digital economy and digital society, the new challenges the 
digitalization yields when it comes to enforcing rights.

5.1  Impact on Consumer Rights

G.  Spindler/Ch. Thorun refer in their paper on the self regulation of the digital 
economy (Selbstregulierung Informationswirtschaft)86 to legal redress as one of the 
future key problems. Taking the micro perspective of legal relationships, into which 
consumers enter into in order to participate in the digital world, it appears that the 
decisive problem is the deterritorialization of legal relationships and also the deter-
ritorialization of legal redress.

An analysis of academic literature does appear to suggest that consumers are 
bowing to reality: participation coupled with trust and fatalism. If consumers want 
to participate in the digital world, they not only have to hand over their personal 
data, they also embark on transactions in the course of which they cannot see which 
enterprises they are dealing with, what exactly the subject matter of the legal rela-
tionship is, let alone where these enterprises are based and how they will be able to 
enforce their rights if the enterprise is based somewhere in the EU or elsewhere 
outside of the EU.  In its recent case-law, referring to a cross-border context, the 
Court of Justice of the European Union speaks of “the consumer’s weak position 
vis-à-vis the seller or supplier, as regards in particular his level of knowledge”.87 The 
idea is still prevalent that consumers inform themselves about their rights.

86 Spindler and Thorun (2016), pp. 1–28.
87 Judgment of the Court (Third Chamber) of 28 July 2016, Verein für Konsumenteninformation v 
Amazon EU Sàrl, C-191/15, EU:C:2016:612; Judgment of the Court (Third Chamber) of 23 April 
2015, rpád Kásler, Hajnalka Káslerné Rábai v OTP Jelzálogbank Zrt Ma, C-26/13, EU:C:2015:262.
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Assuming that terms and conditions are available in the native language of the 
consumer and assuming that consumers actually read them, they would recently 
have been able to learn the following about Amazon:

The law of Luxembourg applies, and the application of the United Nations Convention of 
Contracts for the International Sale of Goods is expressly excluded. (translated from the 
German version)

Following the CJEU’s judgment in the Amazon case, clause 14 of the Conditions 
of Use and Sale now read as follows:

These conditions are governed by and construed in accordance with the laws of the Grand 
Duchy of Luxembourg, and the application of the United Nations Convention of Contracts 
for the International Sale of Goods is expressly excluded. We both agree to submit to the 
non-exclusive jurisdiction of the courts of the district of Luxembourg City, which means that 
you may bring a claim to enforce your consumer protection rights in connection with these 
Conditions of Use in Luxembourg or in the EU country in which you live. The European 
Commission provides for an online dispute resolution platform, which you can access here: 
(…). If you would like to bring a matter to our attention, please contact us. (translated from 
German)

By contrast, the jurisdiction clauses cited in Facebook’s, Twitter’s and Google’s 
respective Terms of Service read as follows:

Facebook:
You will resolve any claim, cause of action or dispute (claim) you have with us arising out 
of or relating to this Statement or Facebook exclusively in the U.S. District Court for the 
Northern District of California or a state court located in San Mateo County, and you agree 
to submit to the personal jurisdiction of such courts for the purpose of litigating all such 
claims. The laws of the State of California will govern this Statement, as well as any claim 
that might arise between you and us, without regard to conflict of law provisions. (trans-
lated from German)

Twitter:
These Terms are an agreement between you and Twitter International Company, an Irish 
company with registered office at The Academy, 42 Pearse Street, Dublin 2, Ireland. If you 
have any questions about these Terms, please contact us. (translated from German)

Google:
These Terms and any disputes resulting from or in connection with them are subject to 
German law, excluding the United Nations Convention of Contracts for the International 
Sale of Goods. This choice of law is of no consequence as regards the law which is appli-
cable to the respective service. If you are a consumer, then statutory provisions apply for all 
disputes resulting from or in connection with these Terms. If you are not a consumer, the 
exclusive place of jurisdiction for all disputes resulting from or in connection with these 
Terms is Hamburg. (translated from German)

How meaningful is any of the above? The Amazon case will serve for a discus-
sion. German customers of Amazon, Facebook and Twitter learn that it is not 
German law, but the law of Luxembourg, California or Ireland which applies. That 
may be disconcerting, because it is not German law. Nevertheless, P. Rott88 asks, 

88 Rott (2016b), p. 733.
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slightly ironically, in a discussion of the CJEU’s judgment whether consumers 
would be better informed if reference were made to German law, as is the case in 
Google’s Terms. The fact that the Vienna Convention on Contracts for the 
International Sale of Goods does not apply will mean very little to most consumers. 
In times in which behavioral research is all the rage, it would be interesting to inves-
tigate what associations, hopes or fears a choice of law clause triggers. The Member 
States and the EU are working at the political level to convince consumers that the 
(still) 28 Member State legal systems are all equal. Consumers are to feel just as 
protected by the law of Luxembourg as they are by German law. Choosing German 
law may, therefore, have a calming effect, at any rate more calming than when con-
sumers choose the law of Luxembourg. But what if US or Indian law were to apply 
and not the law of Luxembourg?

Another interesting question would be whether, after choosing a legal system, 
consumers could waive their right to legal redress and, if so, how this ex-ante waiver 
would influence the subject matter and volume of Internet transactions. Or put 
another way: Are consumers prepared, when German law applies, to order more and 
more valuable goods or services? In practice, the average consumer will not bother 
asking these sorts of questions. Obstacles are “clicked away” so that they can 
achieve their objective. For sure, such behavior is highly rational. If consumers first 
had to find out about all the possible consequences, the time and effort they would 
have to invest would be much greater than the possible risk were difficulties to arise 
in the processing of an order. Waiving the right to legal redress is a necessary but 
also logical consequence. This is all the more so since in countless cases transac-
tions proceed smoothly.

Despite the trust consumers place in enterprises behaving properly, together with 
a dash of fatalism, they are still left with a certain sense of uneasiness. That feeling 
takes shape where the potential risk exceeds a certain attention threshold, either on 
account of the nature of the problem (unsafe children’s toys) or on account of its 
prevalence (powerlessness in the face of transnationals’ privacy policies). How else 
would the case of Schrems v. Data Protection Officer89 have become so well-known 
across the world? This unease lies dormant and rises to the surface when an event 
reaches citizens at least on an emotional level. In that case, organizations and insti-
tutions involved in enforcing consumer rights very quickly come into focus, as does 
the more or less overtly raised question of whether these organizations or consumer 
agencies are doing enough to safeguard consumer rights beyond national boundar-
ies, whether they are helping consumers to assert their rights or whether they are 
protecting them against possible damage through preventative monitoring. 
Consumers, were they to be asked, would tend to be critical, above all if they were 
surveyed after a large-scale scandal.

That is not to say that policy-makers in Germany and in the EU have not reacted. 
In the course of integrating EU markets, policy-makers have developed a whole 
arsenal of remedies which have one thing in common: They put the onus on the 

89 Judgment of the Court (Grand Chamber) of 6. October 2015, Maximilian Schrems v Data 
Protection Officer, C-362/14, EU:C:2015:650.
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individual. Consumers are to assert their rights themselves, individually and even 
beyond national borders. In cross-border disputes within the EU consumers are 
guaranteed that the home country, in our case Germany, remains the place of juris-
diction, but not that German law will be applicable. There is room for doubt whether 
the chosen approach is successful, even though no robust data are available. 
Otherwise it is hard to explain why the EU is massively expanding individual legal 
redress below the court level and why it wants cross-border collective redress to be 
placed on a completely new footing.

5.2  Individual Legal Redress

The shift away from courts to all sorts of alternative dispute resolution is nothing 
new. It is inherent to consumer law and, ultimately, a result of the objective that 
these fora are to make it easier and simpler for consumers to enforce their rights. 
However, the rise of the digital economy has accelerated that process.

Online trading as a whole, regardless of the type of product or service offered, is 
permeated by voluntary dispute resolution on various levels, by associations in the 
relevant sector, by arbitration and conciliation bodies.90 Ombudspeople have gained 
significance for financial service providers. The entry into force on 1 April 2016 of 
the Consumer Dispute Resolution Act (Verbraucherstreitbeilegungsgesetz, VBSG) 
places what was up until then an extremely heterogeneous and complex system of 
voluntary dispute resolution in Germany on a uniform footing. The Federal Office 
of Justice has published a list of recognized bodies.91 The reform was triggered by 
two EU legislative acts: the Online Dispute Resolution (ODR) Regulation and the 
Alternative Dispute Resolution (ADR) Directive.92

All forms of dispute resolution are covered, both private and public, though 
excluding pure customer complaints bodies and dispute resolution facilities run or 
funded only by a single enterprise or by associated enterprises, or active only on 
behalf of such enterprises or associated enterprises (section 1 (2) of the Consumer 
Dispute Resolution Act). The key question will be which of the diverse online trad-
ing mechanisms are covered by the exemption or whether operators, even if they 
could rely on the exemption, decide to upgrade or restructure. The entire field is in 
flux. It will be interesting to see which path those involved will choose to take.

90 See Adam and Micklitz (2016), http://www.svr-verbraucherfragen.de/wp-content/uploads/
SVRV_WP06_Information_Beratung_Vermittlung.pdf. Accessed 30 November 2016.
91 Bundesamt für Justiz (2016), https://www.bundesjustizamt.de/DE/SharedDocs/Publikationen/
Verbraucherschutz/Liste_Verbraucherschlichtungsstellen.pdf?__blob=publicationFile&v=15. 
Accessed 28 November 2016.
92 Regulation (EU) No 524/2013 of the European Parliament and of the Council of 21 May 2013 on 
online dispute resolution for consumer disputes and amending Regulation (EC) No 2006/2004 and 
Directive 2009/22/EC (Regulation on consumer ODR), 2013 O.J.  L 165/1. See http://eur-lex.
europa.eu/legal-content/EN/TXT/?uri=celex%3A32013R0524. Accessed 11 September 2017.
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The ODR platform is to become a first point of contact. Consumers will be pro-
posed various dispute resolution bodies or the complaint will be passed straight on 
to such an agency if the parties have previously reached agreement. The Member 
States will designate contact points which are to notify the parties of which body 
has been chosen. The subsequent procedure will be carried out online via the plat-
form. Theoretically, the Europe-wide dispute resolution allows for a collective com-
plaint management which would go well beyond the objective set out in the ODR 
Regulation. The provisions have been implemented in sections 38–40 of the 
Consumer Dispute Resolution Act: Section 38 regulates cooperation between the 
consumer conciliation board and those institutions which are responsible for the 
out-of-court resolution in another Member State of the EU or EEA (European 
Economic Area). Section 39 designates the consumer dispute resolution body as 
point of contact for cooperation in online disputes. Under section 40, the Federal 
Ministry of Justice and Consumer Protection assumes the obligation under EU law 
to support consumers in enforcing their rights. The Ministry can delegate this task 
to “a legal person under private law, a partnership with legal capacity or another 
suitable body”. Responsibility for professional and legal oversight remains with the 
Ministry. The flesh still needs to be added to the bare bones of these provisions. It 
will remain to be seen whether, in doing so, it will be possible to ensure that con-
sumers in the EU and the EEA actually use the platform to resolve disputes without 
taking recourse to the courts.

However, digitalization opens up new paths for enforcing rights which are 
reflected neither in EU law nor in German law. One such example is the enforce-
ment of passenger rights with the help of commercial intermediaries who assert a 
consumer’s rights against payment of a percentage share.93 Several such providers 
exist.94 They generally only take on clear-cut cases. It is undeniable that they help 
many consumers to enforce their rights in cases where those consumers would prob-
ably not have taken on the matter themselves. That is why the success rate is so high 
and so heavily advertised. Flightright, for instance, only files claims for damages for 
flight delays under the corresponding Air Passenger Regulation (EC) No 261/2004.95 
Consumers are left to deal with the more risky cases themselves. They have to seek 
out a consumer advice center or get a lawyer on the case. Such models are also 
conceivable in regard to either incorrect advice or incorrect information on a mas-
sive scale. Unequivocal legislative standards would, however, be needed which 
clearly define the preconditions for a claim for damages and leave no doubt as to 
calculating the amount of the damage. The EU legislature only laid down lump 

93 See Rott (2016a), pp. 143–160.
94 For instance Claim Flights (2016), or Flightright (2016), http://www.flightright.de/?pk_
campaign=aw-brand&date=250815a&g. Accessed 20. October 2016.
95 Regulation (EC) No 261/2004 of the European Parliament and of the Council of 11 February 
2004 establishing common rules on compensation and assistance to passengers in the event of 
denied boarding and of cancellation or long delay of flights, and repealing Regulation (EEC) No 
295/91, 2004 O.J.  L46/1. See http://eur-lex.europa.eu/legal-content/EN/
ALL/?uri=CELEX%3A32004R0261.Accessed 11 September 2017.
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sums in the Air Passenger Regulation and not in other areas of consumer law which 
grant compensation.

5.3  Cross-Border Collective Redress

The increase in cross-border trade was fostering the deterritorialization of consumer 
problems long before the digital economy was moved to the top of the political 
agenda. The focus has been on advertising practices and terms and conditions. The 
Member States have left it to the EU to develop uniform substantive standards, 
either minimum standards in the case of terms and conditions or maximum stan-
dards in the case of commercial practices. The action for injunction set up a proce-
dural “minimum standard under EU law” in parallel to substantive law.96 In 
accordance with secondary EU law, each Member State is obliged to nominate a 
body having legal standing, either a consumer association and/or a consumer author-
ity. Directive 98/27/EC (now Directive 2009/22/EC) requires the reciprocal recog-
nition of legal standing, but left it to the Member States to delineate the legal interest 
in bringing proceedings, Rechtschutzinteresse in German, intérêt d’agir in French. 
In the 1990s, the European Commission still had high hopes for consumer associa-
tions as civil society players playing an active role in consumer law enforcement. 
This turned out to be mistaken. One exception is where neighboring states speak the 
same language, as in the case of Belgium and France or Germany and Austria.

The scientific effort in analyzing transborder litigation bears no relation to their 
practical relevance. Digitalization has done nothing to change that either. Consumer 
associations not only in Germany file actions against unfair terms and conditions or 
unfair and misleading market practices of enterprises which are felt to be the digital 
market leader in their home country, despite the fact that substantive law is largely 
harmonized and despite the ability to initiate cross-border proceedings which enable 
consumer associations to protect (their) consumers against legal violations commit-
ted in another EU Member State. One practical reason may be that today’s digital 
world is dictated by US corporations, which tend not to set up branches in every EU 
Member State. Jurisdiction clauses, arbitration clauses and choice-of-law agree-
ments are problematic from the consumer perspective. Ryanair has opened up a new 
round in the debate, because it now prohibits customers from assigning their rights 
under the Air Passenger Regulation to private companies, which claim consumers’ 
entitlements to Europe-wide compensation of up to 600 euros against payment of a 
fixed percentage share. The details of these extremely complex issues and their 
relevance for consumers in Germany will be discussed in the following based on 
Amazon’s choice of law clause, which came to the attention of the Austrian con-
sumer association.

Internationally active companies need to decide whether they can get consumers 
in the EU to “choose” the law of the enterprise’s place of business via the terms and 

96 Reich and Micklitz (2003), pp. 1160–1161.

H.-W. Micklitz



139

conditions and not by entering into individual agreements. In terms of the conflict 
of laws, enterprises need to find those Member States in which the choice of law 
provided for in the terms and conditions is permitted under the provisions of Article 
3(5) of Rome I (Regulation (EC) No 593/2008 of 17 June 2008). To our knowledge 
there is no Member State which prohibits the choice of law per se. That would mean 
that, for all consumers in the EU, legal protection would initially be focused on an 
enterprise’s home state. The home state would thus be required to put in place sub-
stantive protection in the form of minimum standards applicable to that enterprise 
across the whole of the EU. Whether consumers in Member States other than the 
enterprise’s home state can continue to retain the protection provided by their home 
country legal system will depend on the favorability principle (Günstigkeitsprinzip) 
set out in Article 6(2) of Rome I. The Member States’ 28 legal systems would have 
to be compared on a substantive law level and implicitly or explicitly evaluated. The 
Member States as well as the European Commission have so far avoided undertak-
ing such a “qualitative” comparison. Which legal system is the “best”? What criteria 
will make a legal system “better” in regard to minimum harmonization and full 
harmonization? Who is to compare each of the legal systems with the other 27? 
These are legally complex and politically sensitive issues, which very quickly reveal 
the limits of what is feasible.

But more is at stake. Procedurally speaking, by permitting the choice of law to 
be defined in the terms and conditions, an enterprise’s home state is saddled with 
implementing minimum standards under EU law for consumers across the whole of 
the EU. In a federal state such as Germany, this consequence is laid down in the 
constitution. This may or may not be desirable within the EU. Unlike substantive 
law, the favorability principle does not apply to procedural law. The EU’s legal sys-
tem and the Court of Justice of the European Union assume that procedural rules are 
on principle equal. This principle has run right through the CJEU’s case-law since 
the Brussels Agreement entered into force in 1980. The CJEU’s power as regards 
the conflict of laws (Rome I and Rome II, prior to that the Rome Convention of 19 
June 1980, effective since 1 April 1991)97 is more recent. The limits to national 
procedural autonomy result from the principle of equivalence and effectiveness.98

But what if it were to emerge that one Member State had to carry the full burden 
of legal protection for all EU consumers? Would the other Member States have to 
fund that Member State’s body with legal standing? Would consumer organizations 
have to cooperate across borders? Would they have to, and could they if they had to? 
Would there be any obligation under EU law to cooperate loyally well beyond the 
context of Regulation 2006/2004 on Transborder Co-operation? What about where, 
due to under-funding, legal redress is made “significantly more difficult” or “virtu-
ally impossible”, for example in Germany (terms applied in the CJEU’s case-law 
since 1976)99 because the body only exists on paper? Would a subsidiary’s national 

97 Reich et al. (2014), pp. 290–307.
98 Most recently, judgment of the Court (First Chamber) of 4 June 2015, Faber v Autobedrij Hazet 
Ochten, C-497/13, EU:C:2015:357.
99 Reich (2013), pp. 91–92.
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jurisdiction in the consumer’s home country then apply? And how would that kind 
of factual situation, which does not appear so far-fetched given the realities of con-
sumer procedural law in Europe,100 fit with the European Court of Human Rights’ 
case-law? Could, should and would consumer associations have to file actions in 
Strasbourg, arguing that they were unable to assert their right to a hearing in accor-
dance with the law?

In the cross-border context, the legal situation in regard to the action for injunc-
tion gets even more complex, because there may be a discrepancy between proce-
dural and substantive law, at any rate when the action for injunction is subjected to 
the logic of the conflict of laws, which Article 1(2) of Directive 98/27/EC (Article 
2(2) of Directive 2009/22) appears to do. Where conflict-of-law rules lead back to 
the enterprise’s home state, the association bringing the action has to examine 
whether the substantive requirements in the chosen law on controlling terms and 
conditions deviate from the home country’s law to the consumer’s detriment. Apart 
from the purely practical difficulty, who will take on this task? An association based 
in the consumer’s home country or a court based in the home country? Or an expert 
commissioned by the association or the court? Who will be paid and by whom? The 
question is to what extent national bodies with legal standing are being “put off” 
such an interpretation of conflict-of-law rules, when it comes to enforcing rights. 
The fatal consequence as regards legal redress would, in the extreme case, be that 
the association, which is in principle competent and authorized, does not file an 
action, because it feels that proceedings in the home country, as defined under 
another EU Member State’s law, are too time-consuming and expensive and the 
association in the enterprise’s home state, which also has legal standing, does not 
act because it lacks the incentive and resources to want to enforce consumer rights 
across the whole of the EU. Legal protection would in practice only be provided, 
where the applicable law was the domestic law of the association with legal 
standing.

In its Amazon ruling the Court of Justice of the European Union did not prohibit 
choice of law clauses but linked their permissibility to the condition that entrepre-
neurs must notify consumers in their terms and conditions of the fact that they retain 
what may possibly be a greater level of legal protection in their home country even 
if another EU Member State’s legal system has been chosen. In this ruling the CJEU 
offered consumer associations and consumers stones not bread. Consumer associa-
tions are invited to initiate more proceedings in order to find out how far the enter-
prises’ disclosure requirement goes. The Advocate General answered the extremely 
delicate question of whether entrepreneurs are now required to compare 28 legal 
systems and to inform consumers in a targeted manner in the negative; the CJEU, 
however, left the question open. It seems hard to believe that the CJEU is saddling 
enterprises with this burden. That would mean that the reference to the fact that bet-
ter rights continue to exist in the home country only needs to be phrased quite 

100 Regarding the problems associated with legal redress, see Consumer Justice Enforcement 
Forum II (2016), http://www.beuc.eu/publications/beuc-x-2016-051_cojef_ii-enforcement_of_
consumer_rights.pdf. Accessed November 2016.
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 generally. Consumers will then find a reference in the terms and conditions which 
means very little or nothing at all to them. It would then be better if they were to 
read that they are better off in EU Member State X than in EU Member State Y. The 
parallelism between the action for injunction against terms and conditions and indi-
vidual proceedings, which the CJEU announced with so much verve, results in con-
sumers being left to their own devices when it comes to enforcing their rights. The 
only thing which would help consumers would be if they were given a clear, uni-
form solution which they could then work with. What we are left with is a not insig-
nificant amount of legal uncertainty as regards the extent of information which 
needs to be included in terms and conditions and as regards the relevance of the 
favorability principle in individual redress proceedings.

Digitalization permits the exact opposite, namely collective redress of consumer 
rights to be more efficiently organized, specifically when it comes to registering 
claims, the possibility of standardization and information collection. That presup-
poses that consumers have the required access and digital skills to be able to enforce 
their rights and that institutions have digital skills and digital infrastructure at their 
disposal. Dovetailing the existing legal world with the digital world is a structural 
imperative. This development is still in its infancy, especially since the legislature 
has still not created the preconditions for collective redress. The only possible 
option would be to use digital technology to open up the option of class actions.

5.4  Cross-Border Cooperation Between Authorities

At the turn of the millennium a hiatus in European consumer policy left deep marks 
in EU statutory law. Since the Lisbon Summit in 2000, EU consumer law and con-
sumer policy have been under the aegis of economic efficiency. The outward sign of 
this is the swing from minimum to full harmonization effected in Directive 2005/29/
EC, which, against resistance from Germany, created a special rule for consumer- 
oriented advertising. Neglecting to collective redress in the restructured European 
international private law in Rome I and Rome II is further evidence. The fact that no 
political decision was taken on where to place collective redress within the overall 
system meant that in the Amazon case the CJEU had to make a decision which was 
of wide-ranging relevance when it comes to determining responsibilities for the 
monitoring of terms and conditions in the Single Market.101

Viewed in retrospect, however, another document is of much greater relevance. 
The Regulation 2006/2004 on cross-border cooperation in consumer protection 

101 See Micklitz and Reich (2015), pp. 181–193; This is a report commissioned by the Association 
for Consumer Information (VKI) which was included in the proceedings. While Advocate General 
Saugmandsgaard Øe shares our legal opinion, in case C-191/15 VKI v Fab F Amazon, 
EU:C:2016:388 the ECJ saddles consumers and national courts with the task of finding out 
whether, in an individual case, national law provides greater protection than that “chosen” in the 
terms and conditions.
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obliges Member States to nominate a governmental institution which bears lead 
responsibility for the enforcement. In Germany, cross-border cooperation is coordi-
nated by the Federal Ministry of Justice and Consumer Protection, which acts in the 
capacity of a central liaison office. The Ministry generally passes the requests for 
administrative assistance it receives from other countries to consumer associations 
and in limits to public agencies as far as they are competent in consumer matters. 
Germany invested a great deal of energy to ensure that consumer associations (and 
the competent business organization enjoying standing in the control of commercial 
practices) are likewise involved. These bodies are primarily commissioned by the 
Federal Ministry of Justice and Consumer Protection where actions are to be brought 
against German enterprises in the interests of consumers in other EU Member 
States.

There is little in the way of concrete details concerning the practical relevance of 
the co-operation procedure.102 The network has no doubt fostered cross-border 
information sharing and thus the ability to identify consumer issues which are of 
cross-border relevance. Regulation 2006/2004 has not led to more legal actions, 
although that was a theoretical possibility. It is, likewise, not known what the 
Regulation has achieved in helping consumers to enforce their rights. Based on an 
evaluation of the previous Regulation, the European Commission on 25 May 2016 
proposed to fundamentally expand the competences of those authorities responsible 
for cross-border cooperation.103 The Proposal, whose future is still uncertain, would 
strengthen official redress, especially in regard to instruments required to assert 
rights which are now for the first time to include a rule on compensation. Authorities 
would be given the possibility, within the scope of the Regulation, of also compen-
sating consumers’ collective damages. The Proposal focuses in particular on the 
digital economy. The relevant passages in this context are highlighted in the 
following.104

Article 8
Minimum powers of competent authorities

 1. Each competent authority shall have the investigation and enforcement powers neces-
sary for the application of this Regulation and shall exercise them in accordance with 
this Regulation and national law.

 2. Each competent authority shall have at least the following powers and exercise them 
under the conditions set out in Article 9, to:

 (a) have access to any relevant document, data or information related to an infringement 
under this Regulation, in any form or format and irrespective of the medium on 
which or the place where they are stored;

 (b) require the supply by any natural or legal person, including banks, internet service 
providers, domain registries and registrars and hosting service providers of any rele-
vant information, data or document in any format or form and irrespective of the 

102 Rott (2017), pp. 31–84.
103 European Commission (2016b), http://ec.europa.eu/consumers/consumer_rights/unfair-trade/
docs/cpc-revision-proposal_en.pdf. Accessed 28 November 2016.
104 European Commission (2016b), http://ec.europa.eu/consumers/consumer_rights/unfair-trade/
docs/cpc-revision-proposal_en.pdf. Accessed 28 November 2016.

H.-W. Micklitz

http://ec.europa.eu/consumers/consumer_rights/unfair-trade/docs/cpc-revision-proposal_en.pdf
http://ec.europa.eu/consumers/consumer_rights/unfair-trade/docs/cpc-revision-proposal_en.pdf
http://ec.europa.eu/consumers/consumer_rights/unfair-trade/docs/cpc-revision-proposal_en.pdf
http://ec.europa.eu/consumers/consumer_rights/unfair-trade/docs/cpc-revision-proposal_en.pdf


143

medium on which or the place where they are stored, for the purpose of among others 
identifying and following financial and data flows, or of ascertaining the identity of 
persons involved in financial and data flows, bank account information and ownership 
of websites;

 (c) require any public authority, body or agency within the Member State of the competent 
authority to supply any relevant information, data or document in any format or form 
and irrespective of the medium on which or the place where they are stored, for the 
purpose among others, of identifying and following of financial and data flows, or of 
ascertaining the identity of persons involved in financial and data flows, bank account 
information and ownership of websites;

 (d) carry out the necessary on-site inspections, including in particular the power to enter 
any premises, land or means of transport or to request other authorities to do so in order 
to examine, seize, take or obtain copies of information, data or documents, irrespec-
tive of the medium on which they are stored; to seal any premises or information, data 
or documents for a necessary period and to the extent necessary for the inspection; to 
request any representative or member of the staff of the trader concerned to give expla-
nations on facts, information or documents relating to the subject matter of the inspec-
tion and to record the answers;

 (e) purchase goods or services as test purchases in order to detect infringements under this 
Regulation and obtain evidence;

 (f) purchase goods or services under a cover identity in order to detect infringements and 
to obtain evidence;

 (g) adopt interim measures to prevent the risk of serious and irreparable harm to consum-
ers, in particular the suspension of a website, domain or a similar digital site, 
service or account;

 (h) start investigations or procedures to bring about the cessation or prohibition of intra- 
Union infringements or widespread infringements of its own initiative and where 
appropriate to publish information about this;

 (i) obtain a commitment from the trader responsible for the intra-Union infringement or 
widespread infringement to cease the infringement and where appropriate to com-
pensate consumers for the harm caused;

 (j) request in writing the cessation of the infringement by the trader;
 (k) bring about the cessation or the prohibition of the infringement;
 (l) close down a website, domain or similar digital site, service or account or a part of 

it, including by requesting a third party or other public authority to implement such 
measures;

 (m)  impose penalties, including fines and penalty payments, for intra-Union infringements 
and widespread infringements and for the failure to comply with any decision, order, 
interim measure, commitment or other measure adopted pursuant to this Regulation;

 (n) order the trader responsible for the intra-Union infringement or widespread 
infringement to compensate consumers that have suffered harm as a consequence 
of the infringement including, among others, monetary compensation, offering 
consumers the option to terminate the contract or other measures ensuring 
redress to consumers who have been harmed as a result of the infringement;

 (o) order the restitution of profits obtained as a result of infringements, including an 
order that those profits are paid to the public purse or to a beneficiary designated 
by the competent authority or under national legislation;

 (p) publish any final decisions, interim measures or orders, including the publication of the 
identity of the trader responsible for the intra-Union infringement or widespread 
infringement;

 (q) consult consumers, consumer organiations, designated bodies and other persons 
concerned about the effectiveness of the proposed commitments in ceasing the 
infringement and removing the harm caused by it.
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The fate of the Proposal is not yet known. The fact remains that, should it ever be 
implemented in this or a similar form, it would perhaps for the first time provide the 
opportunity to adequately respond to the deterritorialization of consumer problems 
in the digital world and to create a European equivalent to the US class action.

6  Potential Solutions as Regards the Law of Digital Services

The paper has highlighted the various deficiencies that can be identified along the 
line of digital services. The scientific debate across all those disciplines which are 
linked to the issue of digitalization is divided into two camps: On the one hand there 
are those who do not regard digitalization as bringing about radical social, eco-
nomic, political and philosophical changes; on the other hand there are those who 
believe that disruption is occurring in the development of western industrial and 
service economies.105 Depending on the camp, legal reform is either promoted or 
rejected.

6.1  Continuity or Disruption

The “business as usual” approach can be found in legal opinions which largely dis-
miss the changing social environment and define the term “digital content” in line 
with traditional conceptual jurisprudence and then break it down into the relevant 
legal questions, namely those regarding media neutrality, data as payment, the con-
tent of obligations, the law of general terms and conditions, consumer contracts and 
special obligations, fulfilment of a contract on digital content, purchase and works 
contracts, rental agreements and contracts on the drawing up of digital content. 
Other topics include liability in the context of free services and the protection of 
data. There is a profusion of literature, which is constantly growing, on each com-
plex of issues which exhausts itself in debating the pros and cons of the need for 
regulation. The 2016 Deutscher Juristentag (Conference of the Association of 
German Jurists) set out to address one big issue, the question of the century as it 
were (unless, given that this is the twenty-first century and given the scope of digi-
talization, it could even be called the question of the millennium): Are the legal rules 
on business transactions dating back to the nineteenth century  – following the 
industrial revolution in the second half of the nineteenth century and the twentieth 
century shift from a manufacturing to a consumption- and service-oriented soci-
ety – in principle suited to overcoming the challenges posed by twenty-first century 
digital society?

105 Brownsword is extremely useful, see Brownsword (2016), http://www.oi.ut.ee/sites/default/
files/oi/brownsword.pdf. Accessed 19 September 2017. The manuscript was made available to the 
authors.
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The Association of German Jurists sees itself as the mouthpiece of all German – 
perhaps even of all German-speaking – jurists, practitioners, lawyers, judges and 
scholars. That is why it is worth emphasizing the conclusion F. Faust drew in his 
report submitted to the 2016 Conference, especially since the majority of those 
attending endorsed it:

Hypothesis no. 13: No new types of contract should be created for contracts relating to digi-
tal content.

Hypothesis no. 17: It would not be possible to incorporate a “right to one’s own data” into 
section 823 (1) of the German Civil Code. (Instead a new rule should be included in section 
303a of the Criminal Code [Strafgesetzbuch, StGB] as protective legislation within the 
meaning of section 823 (2) of the German Civil Code.)106

The debate is by no means over. In 2017, scholars and teachers of civil law will 
be looking at exactly the same issue. It will be interesting to see what side of the 
debate the talks and discussions will come down on.107 Restraint similar to that 
expressed by F.  Faust can be found in a series of studies commissioned by the 
Advisory Council and rendered by K. Purnhagen/St. Wahlen,108 Ch. Wendehorst109 
and G. Spindler.110 In so far as they actually make any, their proposals are limited to 
possibly supplementing the relevant passages in the German Civil Code, to the term 
“consumer”, the law of general terms and conditions, and the definition of “owner-
ship”. That even applies where the analysis leads one to expect something com-
pletely different. Ch. Wendehorst, for example, feels that

The Internet of Things will doubtless lead to a structural erosion of ownership and 
property.

A little further on, on the same page she writes:

Overall, on account of this development consumers are losing the freedom which ownership 
is supposed to give them and, on account of the price they have to pay when purchasing 
Internet of Things devices, they are becoming even more heavily dependent than if they 
had only rented the product [emphasis in original].111

106 That is effectively a classical case of how the German Civil Code remains formally intact, no 
changes are made but the relevant questions are shifted into other legislation.
107 These will be published in the Archiv für die civilistische Praxis (2017), http://www.ingentacon-
nect.com/content/mohr/acp. Accessed 11 October 2017.
108 Purnhagen and Wahlen (2016), http://www.svr-verbraucherfragen.de/wp-content/uploads/
Gutachten-PurnhagenWahlen.pdf. Accessed 19 September 2017.
109 Wendehorst (2016), http://www.svr-verbraucherfragen.de/wp-content/uploads/Wendehorst-
Gutachten.pdf. Accessed 19 September 2017.
110 Spindler (2016a), http://www.svr-verbraucherfragen.de/wp-content/uploads/Spindler-
Gutachten.pdf. Accessed 12 October 2017
111 Wendehorst (2016), http://www.svr-verbraucherfragen.de/wp-content/uploads/Wendehorst-
Gutachten.pdf, p.62. Accessed 19 September 2017
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D.  Post112 described this attitude as “unexceptionalist” and its proponents as 
“unexceptionalists”. Accordingly, online and offline transactions should be treated 
the same as far as possible.

Or is there much more as Wendehorst indicates, is disruption happening? How 
will it manifest itself – as evolution or revolution? Those, who proclaim that a rup-
ture with the past is occurring, argue that the phenomenon of digitalization can best 
be captured by means of the formula “from atoms to bits”.113 Prior to digitalization, 
the universe comprised only two levels or layers: a physical and a social. The physi-
cal layer comprises atoms and all material things, houses, automobiles, people and 
animals. The social layer comprises all those phenomena which the law describes as 
immaterial, that is rights, enterprises and status-related rules. Digitalization adds a 
third layer. In the words of A. Murray: “Much as atoms can be used in the physical 
world to construct everything from the human liver to an Airbus 380, bits are the 
basic building blocks of the information society.”114

M. Hildebrandt speaks of a “new animism”115 which characterizes the “onlife” 
world116:

… our life world is increasingly populated with things that are trained to foresee our behav-
iors and pre-empt our intent. These things are no longer stand-alone devices; they are 
progressively becoming interconnected via the cloud, which enables them to share their 
‘experience’ of us to improve their functionality. We are in fact surrounded by adaptive 
systems that display a new kind of mindless agency. (…) The environment is thus becoming 
ever more animated. At the same time we are learning slowly but steadily to foresee that we 
are being foreseen, accepting that things know our moods, our purchasing habits, our 
mobility patterns, our political and sexual preferences and our sweet spots. We are on the 
verge of shifting from using technologies to interacting with them, negotiating their defaults, 
pre-empting their intent while they do the same to us.117

In this onlife (not online) world, the consumption of products is personalized, 
anticipatory and automated. Of course, this new world of consumption will always 
need a contract or at least a legal relationship which humans conclude/enter into via 
a service. From the moment a human enters the digital world, though, smart tech-
nology takes over. In the onlife world the boundaries between the offline and online 
worlds become blurred, the distinction between consumer transactions which are 
negotiated by humans and those which are managed and implemented by software 
agents even more so.

One can and must go very much further and ask whether, in the onlife world, 
consumer protection regulations will be replaced by smart technologies. Instead of 
consumer protection by law and legislation we will have consumer protection by 
technology and self-regulation or, to put it more succinctly: regulation by  technology. 

112 Post (2009), p. 186.
113 Searle (1995).
114 Murray (2013), p. 5.
115 Hildebrandt (2015), p. viii.
116 Hildebrandt (2015), p. 8.
117 Hildebrandt (2015), p. viii–ix.
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The perspective shifts again. The focus is on technologies such as blockchain, 
Bitcoin and smart contracts, which have not yet become established beyond the 
fringes of the business world (speed trading) and in particular have not yet entered 
consumer law. Estimates as to what chances legislation has of being replaced by 
technology vary greatly. G. Spindler’s assessment is cautiously skeptical, because 
the law cannot be translated into the black and white logic on which software is 
based.118 W. Blocher, by contrast, is quite euphoric when it comes to the prospects 
of regulation by technology, not least in the sense of its inherent possibilities for (re)
gaining autonomy and for reversing legal relationships (from B2C to C2B).119

Those, who get a sense that fundamental technological and social changes, are 
close at hand must, logically, be described as exceptionalists. They seek what is 
“new” and feel, that the world has changed, that the relationship between humans 
and technology has been entirely redefined. They call for a Digital Code “to safe-
guard civil liberties in the age of Internet capitalism”.120 Cyberbutlers,121 our con-
stant companions who still sounded rather utopian back in 2000, have long since 
become a reality. However, our contracts with service providers often have decade- 
long terms. Our legal system is not set up to cope with these kinds of temporal 
dimensions. You do not have to look to the future to draw this consequence. Most of 
us have been using Google on a daily basis for years, the same goes for Facebook. 
Google and Facebook have collated data about our lives, and these form the basis of 
their business models. Digital services contracts, that is in so far as they are con-
tracts in the sense of a two-sided legal transaction, establish a continuing obligation 
which stands alongside traditional types of contracts such as rental, credit and 
energy agreements.122

6.2  Where to Go

The opinion of the German Advisory Council does not take a clear position in either 
direction. However, the Advisory Council comes up with a detailed and long list of 
issues which deserve legislative intervention. In so far the Advisory Council belongs 
to the exceptionalists. The proposals respond to the diagnosed gaps in the consumer 
protection. They include (1) information provided before establishing a legal rela-
tionship, (2) the regulation of package offers (including services) when concluding 
a contract, (3) the need to concretize the scope and the legal effects of consent, (4) 

118 Spindler (2007), likewise Idelberger (2016),
119 Blocher (2016), https://www.it-businesstalk.at/wp-content/uploads/AnwBl-2016-612_Blocher.
pdf, p. 612. Accessed 20 September 2017.
120 Graf von Westphalen (2016), p. 626, though very much focused on the risks which digitalisation 
incurs for humans (especially making reference to Schirrmacher (2014)).
121 Ford (2000), p. 1572.
122 Nogler and Reifner (2014), http://www.eusoco.eu/wp-content/uploads/2013/10/eusoco_book_
outline.pdf. Accessed 24 November 2016.
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the need to determine the contracting partner, the subject of the legal relationship 
and the rights resulting from the legal relationship, as well as (5) proposals for 
improving individual redress and collective redress.

What is missing is a deeper debate on the suitable means for implementing the 
proposals, on the paradigm shift from individual rights enforced in courts to the 
protection of collective interests through agencies, last but not least on the degree to 
which Germany or any other Member State still enjoys the competence or whether 
the competence is now in the hands of the European Union. Each of these issues is 
highly sensitive but whatever solution is sought, it will shape the future of consumer 
law in the digital economy. It might suffice at this stage to point to the dimension 
behind and trace at least the scope of the answers required.

The first big issue is whether and to what extent consumer law should be regu-
lated in a holistic perspective or whether it should be squeezed into the established 
boxes of civil law, commercial practices, standard terms, data protection, individual 
and collective redress. In my report to the German Juristentag 2016 I have laid down 
the arguments why I think that consumer law should be codified outside the grand 
codifications, in Germany the Bürgerliches Gesetzbuch. One of the key arguments 
is the need to regulate what belongs together and not to fill established boxes, along 
the line of the public/private and the substantive/procedural divide, let alone the 
dynamic and constantly changing nature of the legal rules.123

The second issue is much more complicated and much less technical. The 
German legal system is based on private law, with the civil code as the centerpiece, 
on private individuals who go to court and on courts who decide. The integration of 
consumer law into the civil code from 2000 on could be understood as the visible 
expression of the ‘Ver-Privatrechtlichung’ – the process of turning consumer policy 
issues into the private law system. From a consumer law perspective, the German 
approach suffers from two deficiencies: individuals have to fight for their rights 
even though and although the problem they suffer from is ever more often a collec-
tive one. Individuals have to go to court, which works efficiently but lacks the man-
agement capacities that a consumer agency would enjoy not so much to support 
individual consumers, but to handle the collective interest in the search of appropri-
ate solutions. In the last 2 years the debate over the need to establish a consumer 
agency in whatever form has gained pace in Germany, though not yet with concrete 
political results. The most likely solution seems to be to extend the competences of 
the German Cartel Office, thereby combining competition law and consumer law 
under the same administrative umbrella. This is already the case in Finland, the 
Netherlands and the UK.124

The last issue sounds technical, but it is highly political. Since the mid–1980s the 
Member States have given away competences to the EU in consumer law. One 
might go as far as saying that the EU has ‘saved’ consumer law, given it a different 
twist though as the ‘law of the consumer market’. Whether Member States still have 
competence depends on the degree to which EU law has harmonized consumer law. 

123 Micklitz (2012) and Mickliz (2013), pp. 266–367 = EUI Working Paper 2012/13.
124 Schulte-Nölke et al. (2017).
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The distinction between full and minimal is much too crude. There are shades of 
grey in between which allow for interpretation.125 For the future of consumer law it 
is much more decisive whether Member States are ready to take a more active stand 
in the development of consumer law or whether they continue their policy of mute 
delegation. The regulation of the consumer in the digital economy provides an 
opportunity to break up the well-established divide between the active EU and the 
passive Member States.
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Chapter 6
Regulation Tomorrow: Strategies 
for Regulating New Technologies

Mark Fenwick, Wulf A. Kaal, and Erik P. M. Vermeulen

Abstract In an age of constant, complex and disruptive technological innovation, 
knowing what, when, and how to structure regulatory interventions has become 
much more difficult. Regulators can find themselves in a situation where they 
believe they must opt for either reckless action (regulation without sufficient facts) 
or paralysis (doing nothing). Inevitably in such a situation, caution tends to trump 
risk. But such caution merely functions to reinforce the status quo and the result is 
that new technologies may struggle to reach the market in a timely or efficient 
manner.

The solution? Law-making and regulatory design needs to become more proac-
tive, dynamic and responsive. So how can regulators actually achieve these goals? 
What can they do to promote innovation and offer better opportunities to people 
wanting to build a new business around a disruptive technology or simply enjoy the 
benefits of a disruptive new technology as a consumer? The chapter focuses on three 
possible strategies for ‘regulation tomorrow’.

Keywords Airbnb · Artificial intelligence · Big data · Drones · Fintech · Principles 
· Regulation · Regulatory sandbox · Robotics · Uber

1  What Happens When Technology Is Faster than the Law?

Imagine the following near future experience of shopping online:
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You are sitting in a café thinking about a last-minute birthday present for a friend or relative 
who you will be meeting later that day. Using your smartphone, you find something suitable 
via Amazon or similar web-based retailer. You place the order, paying a slight premium for 
instant delivery. Twenty minutes later you receive a notification that a drone will be arriving 
shortly at a delivery-port close to the café. You make the five minutes’ walk to the designated 
meeting point. A drone then swoops down beside you and releases the package having 
confirmed your identity and location via phone connection.

Most commentators seem to agree that this combination of online transaction 
and drone delivery represents the future of fast, clean, and efficient shopping.1

And yet, for the moment, this type of service is not available. Thinking about 
some of the reasons why it is not available can teach us something important about 
how we currently deal with disruptive technology and how we might want  – or 
need – to adapt our approach to a new world in which innovation cycles are shorter 
and new technology is constantly being developed.

Returning to the example of drone-based delivery: a major reason why this type 
of service is not currently available is technological. Clearly, there are technological 
issues that need to be overcome. Ensuring that the service is reliable and safe is 
obviously crucial, before fleets of drones are released into the world.

But even when all of the main technology issues are resolved there is a second 
set of obstacles that can prevent consumers and entrepreneurs from enjoying the 
benefits and opportunities offered by new technologies or services, such as drone 
delivery.

These obstacles are not the result of technological limitations, but human choice. 
The law — and other regulations — can often prohibit, or otherwise limit, commer-
cial exploitation of, and public access to, new technology. And as disruptive tech-
nologies arrive more frequently and at a faster pace, debates around such regulatory 
constraints on new technologies become more pressing.

2  The “Pacing Problem”

Designing a regulatory framework that ensures the safety of users and the public, 
whilst facilitating the commercial use and consumer enjoyment of disruptive innova-
tion is by no means easy.2 This is particularly true in contemporary settings, where 
innovation is quicker and the global dissemination of that technology is much faster.3

In such circumstances, regulators can often struggle to keep up. Many commen-
tators have identified the “pacing problem” that has been created:

Moore’s Law notoriously states that the ‘functional capacity of ICT products roughly doubles 
every 18 months’, with the same dynamics manifesting in biotechnology, and namely in 
sequencing human genome. As a result, regulating innovation involves what is called a 

1 See, e.g., Simonite (2015) and French (2015).
2 Butenko and Larouche (2015), p. 72.
3 See McGrath (2013).
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‘pacing problem’ in the academic literature from the US, or the ‘challenge of regulatory 
connection’ or ‘regulatory disconnection’ in European-based scholarship.4

The ‘pacing problem’ commonly refers to the situation when technology develops faster 
than the corresponding regulation, the latter hopelessly falling behind. The metaphor of ‘the 
hare and the tortoise’ is often conjured up. As summed up by Marchant and Wallach, ‘at the 
rapid rate of change, emerging technologies leave behind traditional governmental regula-
tory models and approaches which are plodding along slower today than ever before’.5

The last two decades offer multiple examples of such regulatory struggles6:

Emerging technologies such as nanotechnology, biotechnology, personalized medicine, 
synthetic biology, applied neuroscience, geoengineering, social media, surveillance 
technologies, regenerative medicine, robotics and artificial intelligence present complex 
governance and oversight challenges. These technologies are characterized by a rapid pace 
of development, a multitude of applications, manifestations and actors, pervasive uncertain-
ties about risks, benefits and future directions, and demands for oversight ranging from 
potential health and environmental risks to broader social and ethical concerns. Given this 
complexity, no single regulatory agency, or even group of agencies, can regulate any of 
these emerging technologies effectively and comprehensively.7

To take a simple, but nevertheless relevant, example: current rules in many juris-
dictions do not allow self-driving cars on the roads. Making this change is relatively 
simple. For example, the 1968 Vienna Convention on Road Traffic, to which 72 
countries are party, was amended in March 2014 to take such new technologies into 
consideration.

However, there are many other more complex regulatory issues that will need to 
be addressed. The driverless car will generate an enormous amount of data for pos-
sible alternative usage, which is likely to create new issues related to data security 
and privacy.8 In a tort context, questions will need to be resolved as to who is at fault 
in the event of an accident involving driverless cars.9

4 Allenby (2011), p. 3.
5 Butenko and Larouche (2015), p. 66.
6 See Mandel (2013), p. 45: “One obstacle to this goal is that new technologies are often met with 
highly polarized debates over how to manage their development, use and regulation. Prominent 
examples include nuclear energy and genetically modified foods.”
7 Marchant and Wallach (2013), p. 136.
8 See Van Rijmenam (2016), p. 1: “The self-driving car from Google already is a true data creator. 
With all the sensors to enable the car to drive without a driver, it generates nearly 1 Gigabyte every 
second. It uses all that data to know where to drive and how fast to drive. It can even detect a new 
cigarette butt thrown on the ground and it then knows that a person might appear all of a sudden 
from behind a corner or car. One Gigabyte per second, imagine the amount of data that will create 
every year: On average, Americans drive 600 h per year in their car. That equals 2,160,000 s or 
approximately 2 petabytes of data per car per year. With the number of cars worldwide to surpass 
one billion, it is almost unimaginable how much data will be created when Google’s self-driving 
car will become more common on the streets.”
9 See Thierer and Hagemann (2015), p. 340: “Living in fear of hypothetical worst-case scenarios 
and basing policy on them will mean that the best-case scenarios associated with intelligent vehi-
cles will never come about. Thus, patience and regulatory forbearance are generally the wise pol-
icy dispositions at this time, bearing in mind that the tort system will continue to evolve to address 
harms caused by intelligent-vehicle systems.” See, also, Walker Smith (2014), p. 1777.
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Moreover, driverless cars will need to communicate both among themselves and 
with the transport infrastructure to be the most effective in their operation. To facili-
tate this, regulators will need to safeguard telecommunication frequencies and pro-
tect against security threats, most obviously, the possibility of “car-hacking”.10

3  The Factual Basis of Regulation

This all seems fairly clear and obvious. But a less-documented aspect of this issue 
concerns what we might think of as the basis or foundation of any regulation, 
namely some empirical ‘facts’ about a piece of new technology and its likely social, 
economic or health effects. In this respect, regulation is always premised on a selec-
tion of information—what we will refer to as the facts  — about a particular 
technology.

Crucially, the selected facts are those that are seen as more relevant by the regula-
tors in determining what, when and how they should make a regulatory 
intervention.

The “what question” concerns identifying the disruptive technology that must be 
regulated or requires regulatory reform.11 Demarcating the scope of a technology 
may not always be self-evident. For example, when should a car be thought of as 
autonomous, rather than merely providing driver-assistance (as many cars already 
do)? Facts about a particular technology are crucial for this kind of definitional 
judgment and normative issues inevitably intrude on such judgments.

The “when question” concerns the timing of any regulatory intervention.12 This 
entails ensuring that regulation is not adopted too soon and stifles or distorts a par-
ticular path technological development, but not so late that problems arise as a result 
of the absence of effective regulation.

Finally, the “how question” concerns the form and substance of the regulation.13 
Should the technological innovation be encouraged, prohibited or restricted in some 

10 See Gurney (2015), p. 433: “In addition to physically interfering with an autonomous vehicle, 
people will be able to virtually interfere with the operation of an autonomous vehicle, also known 
as hacking.”
11 See Alemanno et  al. (2013), p.  287: “The concept of trust shapes not only the relationship 
between regulators and regulated, but also the very object (i.e. the ‘what’ question) of policies.”
12 See Bennett Moses (2011), p.  768: “The urge for legal change in response to technological 
change has a greater sense of timing: laws regulating railroads are only needed after track is laid; 
uncertainties relating to the split of genetic and gestational motherhood need only be resolved in 
response to the availability of in vitro fertilization. There is no doubt that legal change may be 
demanded as a result of changes in our collective knowledge and beliefs, or social change more 
broadly, but differences in how such changes are timed and perceived (as well as limitations of 
space) explain why this article focuses only on part of the story (which is not to say that it might 
not, in some places, have a broader resonance.”
13 See Black (2009), p. 1: “A rule, any rule, legal or non-legal, issued by a regulator or formed 
within a firm – has a number of different dimensions. These are first its substance: what it concerns. 
Second, its status: whether it is legally binding or not, and the sanction, if any, which attaches to 
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way? What substantive rules or principles should be adopted to achieve this regula-
tory goal? And what form should any regulation take? A “hard” legal rule or some 
“softer” alternative?

In each case, these policy judgments have traditionally been made by a combina-
tion of politicians and bureaucrats based—in large part—on facts provided by 
expert scientists. The delegation of regulatory decisions to such a combination of 
democratically chosen politicians, professional bureaucrats and scientific experts is 
one way of conceptualizing the distinctiveness of policy-making in political 
modernity.14

In this context, however, we are most interested in the identification of the rele-
vant facts as a crucial step in regulatory design. Some of the relevant facts may be 
obvious. The fact that drones may interfere with low flying planes or inadvertently 
land on innocent bystanders, for example, makes establishing reliable information 
on the likelihood of such occurrences a vital precondition of any responsible policy 
choice.

However, there are various potential problems with this fact-identification exer-
cise. Some facts may be difficult to empirically establish or contest, even amongst 
experts in that field. The task of establishing facts about new technology may be 
made difficult by the lack of an adequate sample or other reliable data on the effects 
of new technology.15

Identification of relevant or irrelevant facts may also be distorted or otherwise 
influenced by the concerns of entrenched interests about new (and commercially 
threatening) technologies.

Finally, other facts may be “unknown unknowns”. We simply lack the informa-
tion, experience or imagination to predict what negative possibilities may be associ-
ated with a piece of new technology.16

In this respect, the “relevant facts” that form the basis of regulation are never 
going to be obvious or settled. The regulation of any disruptive new technology is 
always going to be reactive and based on an uncertain and politicized factual basis.

We need to be careful not to overstate the newness of this issue. To some degree, 
these difficulties have always been around, at least since the rise of industrial capi-
talism and the acceleration in technological advancement that it facilitated.

Schumpeter, for example, famously described, as early as the 1940s, the “gales 
of creative destruction,” unleashed by technology, that periodically sweep through 

its breach. Third, its character, whether it prohibits, permits, discourages or mandates certain 
behaviour. Fourth, its linguistic structure: whether the language which the rule uses is vague or 
precise, whether the rule is simple or complex in its requirements, whether its language is clear and 
easily understood, or opaque.”
14 See Canon et al. (2009).
15 See Mandel (2013), p. 62: “Given the uncertainty surrounding an emerging technology’s devel-
opment and risks, there will be inherent limitations concerning how specific a framework can be 
developed at early stages.”
16 See Kaal (2013), p. 799: “Anticipation of unknown future contingencies and the pre-emption of 
possible future crises do not play a significant role in the current regulatory framework or in the 
literature on financial regulation.”
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industries and sink weak and outdated firms. For Schumpeter, this process was at 
the core of capitalism:

The opening up of new markets, foreign or domestic, and the organizational development 
from the craft shop and factory to such concerns as U.S. Steel illustrate the process of indus-
trial mutation that incessantly revolutionizes the economic structure from within, inces-
santly destroying the old one, incessantly creating a new one. This process of Creative 
Destruction is the essential fact about capitalism. It is what capitalism consists in and what 
every capitalist concern has got to live in. . . . Every piece of business strategy acquires its 
true significance only against the background of that process and within the situation cre-
ated by it. It must be seen in its role in the perennial gale of creative destruction; it cannot 
be understood irrespective of it or, in fact, on the hypothesis that there is a perennial lull.17

An obvious solution to the uncertainties of this on-going process of disruption 
and resulting regulatory dilemma might be to engage in some form of policy experi-
mentation, i.e., testing different regulatory schemes and then comparing the results. 
But such experimentation also poses a problem for regulators. Too often, “success” 
for regulators is defined in negative terms as the avoidance of catastrophe.18 Avoiding 
grounds for criticism inevitably results in an overly cautious approach (the “precau-
tionary principle”).19

From the perspective of entrepreneurs and consumers, such caution can be a 
“disaster” or at least less preferable than a more open approach. The result is that, 
all too often, there is a disconnect between regulation and commercial and con-
sumer access to that innovation.

In spite of these problems, a fact-based approach to regulation may have worked 
relatively well in the past when innovation cycles were longer and the pace of dis-
ruptive innovation occurred over decades. Regulators had time necessary to get their 
facts in order before making a regulatory intervention.20

17 Schumpeter (1962), pp. 83–4.
18 See Sachs (2011), p. 1298: “One defining feature of the Strong Precautionary Principle is that it 
places a governmental entity in a role as a risk gatekeeper. Implicit in the Principle is the idea that 
there must be a “decider” who will determine whether the proponent of the activity has met its 
burden of proof on safety. The preventive thrust of Strong Precaution further implies that this 
review of risks should occur before the activity commences or the potentially risky product reaches 
the market.”
19 The term is used prominently, for instance, in an environmental context. For example, the United 
Nations Conference on Environment and Development, Rio de Janiero, Brazil, June 3–14, 1992, 
The Rio Declaration on Environment and Development, U.N. Doc. A/CONF.151/5/Rev.1 (Jun. 13, 
1992), reprinted in 31 I.L.M. 874, 879 (1992). See, generally, Sunstein (2005).
20 See Allenby (2011) p. 10: “But it is not just that each NBRIC technology system is powerful; it 
is that they are combining in unexpected ways that are both beyond any single technological 
domain, and very potent.”); Popper (2003), p. 86: “We see a growing divergence between time 
cycles of government and those of technology development. Quite simply, this presents govern-
ment operations with a Hobson’s choice: Either live within a shorter response time and run the 
concomitant risk of ill-considered actions (or inactions) or see government input become less rel-
evant and assume reduced stature. .. The risk of insufficient access to information is large. This 
goes beyond the problem of gaining awareness of and collating relevant data series. A related and 
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In this respect, it is again instructive to consider the origins of the modern auto-
mobile industry. Karl Benz was awarded a patent for the internal combustion engine 
in 1879, and started producing automobiles in the mid-1880s.21 But Benz’s engine 
did not disrupt the horse and carriage industry or bring the automobile into the 
mainstream of everyday life. This only occurred much later, in 1908, when Henry 
Ford started to mass produce the Model T.22

The slower pace of technological disruption explains why, until relatively 
recently, the public were happy to delegate regulatory decisions about new technol-
ogy to policy makers relying on the scientific advice of experts.23 There was a rela-
tively high degree of trust in both the political process and the scientific/expert 
method.24

In today’s world, however, the incessant speed of technological change means 
that this kind of approach faces insurmountable challenges. The pressure of time 
means that the facts surrounding a piece of new technology or other innovation may 
not be there, or the regulators may simply select the “wrong”—or at least contested 
or otherwise irrelevant—facts as the basis of regulation. The lack of time means that 
establishing facts or negotiating with entrenched interests becomes much more 
difficult.

Moreover, there is a much greater degree of scepticism about the policy makers 
and scientists. Most people may not be familiar with terms such as “agency capture” 
or “minoritarian bias”,25 but they are acutely aware of the way that political and 

in many ways more problematic issue is that of managing and accounting for data and other knowl-
edge resources. There is then, of course, the central task of analyzing and providing an interpreta-
tion of the data. These issues are already of concern and will increase in time.”
21 See, generally, Coad (2008).
22 See Axelrod and Phillips (2008), p. 210: “The company was profitable from the start but become 
even more so in 1908, when Ford introduced the Model T. Up to this point, all manufacturers, 
including Ford himself, had seen the automobile as a custom-made luxury item for the wealthy.”
23 See Bratspies (2009), p. 576: “Beck explains that unceasing technological innovation signifi-
cantly contributes to risk and uncertainty in modern industrial society by forcing a constant reas-
sessment of the relationships between scientific knowledge, technology, and public policy. In 
particular, new technologies underscore a growing divergence between market incentives and 
social welfare. As a society, we often turn to regulation to bridge that gap. But, in contexts as 
diverse as the licensing of agricultural biotechnology, the approval of new drugs or oversight of 
new financial instruments, the same refrain plays over and over — regulators must make high-
stakes regulatory choices that implicate poorly understood risks.”
24 See, e.g., Funk and Rainie (2015); Pew Research Center (2015).
25 See Komesar (1988), p. 657: “Minoritarian bias supposes an inordinate power of the few at the 
expense of the many. The power of these few stems from better access to the seats of power 
through personal influence, organization, information, or sophistication. In our society, influence 
can be gained by identifying important political figures and delivering what those political figures 
want. The terms of trade may be as crass as graft or as innocent as information.”). See, also, Fortin 
(2003), p. 582: “Agency capture has been described as the occasion when a regulated firm wins 
‘the hearts and minds of the regulators’. Capture in this instance, however, is not an all-or-nothing 
phenomenon, but a matter of degrees. In the subtlest sense, capture exists any time an agency 
moves too far toward accommodating a single interest while moving away from its statutory 
mission.”

6 Regulation Tomorrow: Strategies for Regulating New Technologies



160

scientific processes have been distorted by vested interests and lobbying on the part 
of well-organized interest groups.26

Take AirBnB, for example. Regulators in some countries have become concerned 
that individuals looking to get rich from renting out properties via AirBnB are buy-
ing housing in desirable urban residential areas, thus distorting property prices 
and – potentially – creating housing shortages in such areas.27

The solution? A rule that requires that those renting accommodation via AirBnB 
to be actually living in the property when it is being used.28

Of course, the selection of the “relevant facts” in this case and the resulting rule 
benefits certain vested interests, most obviously, the hotel industry who stand to lose 
out from the new competition from AirBnB.

But are the selected facts in this case relevant or even correct? A possible effect 
of a rule requiring residency of rented accommodation is that it may limit Airbnb in 
certain markets, so it is clearly important to get this right.

Are the people intending to offer Airbnb accommodation really only in it for the 
money? In many cases, renting accommodation may be about connecting with peo-
ple from other cultures or offering a welcoming experience for tourists visiting a 
new city.

The “factual” premise or basis of the regulation—i.e., individuals looking to 
make easy money from residential properties—may simply be incorrect. The 
selected facts may not even be facts, or at least, the most relevant facts about a par-
ticular innovation.

As a second example, consider Uber or similar “taxi-like” car sharing services. 
There is no doubt that services like Uber are disrupting the taxi industry.29 The 

26 See Coffee (2012), p. 1036: “The alternative view, here presented, agrees that crisis is a precipi-
tant, allowing legislative inertia to be overcome. After a crisis, Congress tends to adopt proposals 
long-favored by the relevant administrative agency but frustrated by powerful lobbies. Only with a 
crisis can reformers—or “political entrepreneurs” in the political science vernacular—aggregate 
sufficient support to pass reform legislation. For example, in the years prior to the Enron and 
WorldCom crisis in 2001 and 2002, SEC Chairman Arthur Levitt sought to respond to a soaring 
number of financial statement restatements and campaigned to restrict auditor conflicts of interest. 
Levitt was rebuffed, however, by the industry. With the Enron and WorldCom insolvencies and the 
evidence of financial impropriety manifest to all, Levitt and others—most notably, Senator Paul 
Sarbanes—convinced Congress to replace auditor self-regulation with a new body: The Public 
Company Accounting Oversight Board.”
27 See, e.g., Carson (2015) and Logan et al. (2015).
28 See Coldwell (2014).
29 See Garber (2014): “The news was. .. not good, for San Francisco’s taxi industry, anyway. The 
precipitous rise of services like Uber (and its fellow shared-ride services, like Lyft and Sidecar) has 
meant—markets being what they are—a precipitous decline in taxi rides taken across the city. The 
SFMTA’s interim director Kate Toran reported to her board that the average trips per taxicab in the 
city had declined from 1424 a month in March 2012 to only 504 as of July 2014”. See, also, Rogers 
(2015), p. 85: “Uber is sparking two major transformations of the car-hire sector. First, it is elimi-
nating various transaction costs that have plagued the sector, particularly search costs, thereby 
creating something akin to a free market for car-hire services. Second, it is encouraging vertical 
and horizontal integration of the sector, which is highly fragmented in many cities.”
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effect is that regulatory debates around Uber are currently dominated by an unfair 
competition argument:

Trustworthy and reliable taxi companies are facing unfair competition from Uber and this 
kind of unlicensed activity poses enormous risks for consumers.30

US start-up companies, in particular, don’t respect the legal order that protects the 
European labor market.31

These “facts” are then used to justify regulatory intervention that effectively 
attempts to kill Uber in certain markets.

But, as with the AirBnB case, are these facts really facts? Or, at least, are they the 
most relevant facts? Do taxis really offer a better service than Uber? Is Uber any 
less safe than a licensed taxi? And is a lack of respect for labor laws a pertinent fac-
tor motivating companies like AirBnB?

The two-way rating system (drivers rate customers and customers rate drivers) 
and an algorithm-based system for matching up drivers and customers appear to 
offer an effective means of policing Uber drivers and ensuring a safe ride for cus-
tomers.32 And is most people’s experience of licensed taxis really so great, at least 
when compared with Uber?

Most consumers just want a quick, clean and respectful service, but – all too 
often –incumbent taxi companies offer a disrespectful or unreliable driver and a 
dirty cab. There is a disconnect between the facts that regulators identify as impor-
tant and the experience and wishes of most consumers.

None of this is to necessarily blame the regulators. Agency capture, in which 
entrenched interests distort regulatory decisions, has always posed some risk,33 but 

30 See Baker (2014): “Insofar as Airbnb is allowing people to evade taxes and regulations, the com-
pany is not a net plus to the economy and society – it is simply facilitating a bunch of rip-offs. 
Others in the economy will lose by bearing an additional tax burden or being forced to live next to 
an apartment unit with a never-ending parade of noisy visitors, just to cite two examples. The same 
story may apply with Uber. Uber is currently in disputes with regulators over whether its cars meet 
the safety and insurance requirements imposed on standard taxis. Also, many cities impose some 
restrictions on the number of cabs in the hopes of ensuring a minimum level of earnings for drivers, 
but if Uber and related services (like Lyft) flood the market, they could harm all drivers’ ability to 
earn even minimum wage.”
31 See Rudowski (2016): “Germans love speed, but they don’t love recklessness: the reason one can 
drive fast on the autobahn is because one can be confident that other drivers will follow the rules 
of the road. American companies, by contrast, are accustomed to a culture built on rejecting rules 
and deregulation has been gospel to the American political and economic mainstream since the 
80s. In European markets, succeeding within the rules is a badge of honor. Breaking the rules, even 
in pursuit of a seemingly worthy goal such as improving market efficiency or consumer choice, can 
be seen as offensive and not something to necessarily be applauded.”
32 See Uber (2016): “Providing two-way ratings and feedback allow us to celebrate the riders and 
drivers who make Uber great. This system also lets us know if the quality of service provided is 
consistently below Uber’s standards.”
33 See McGarity (2004), p. 325: “One of the most powerful and persuasive early critiques of the 
federal regulatory regime of the 1960s was that the agencies charged with protecting the public had 
become captured by the very industries that posed the threats that the agencies were created to 
address. Early regulatory reformers, ranging from Ralph Nader to George Stigler, observed that if 
an agency only hears from the regulatees, it will become sympathetic to the regulatee’s point of 
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the acceleration in innovation cycles means that even in the best conditions and with 
the best of intentions, selecting relevant facts is a difficult task. And the option of 
simply waiting seems likely to result in further complications and criticism.

In an age of constant, complex and disruptive technological innovation, knowing 
what, when, and how to structure regulatory interventions has become much more 
difficult.34 Regulators can find themselves in a situation where they believe they 
must opt for either reckless action (regulation without sufficient facts) or paralysis 
(doing nothing). Inevitably in such a case, caution tends to trump risk. The precau-
tionary principle becomes the default position.35 But such caution merely functions 
to reinforce the status quo and the result is that new technologies struggle to reach 
the market in a timely or efficient manner.

view and vulnerable to manipulation. Even an agency that is thoroughly dedicated to its statutory 
mission knows that, with the limited resources available, it “cannot go to the mat every time” it 
disagrees with the regulated industry. As a result, decision-making outcomes will tend to reflect the 
economic needs of the regulated industry rather than the broader and more diffuse public interest 
that the agency was created to protect.”
34 See Marchant and Wallach (2013), p. 23: “The pacing problem facing the legal system has at 
least two dimensions. First, many existing legal frameworks are based on a static rather than 
dynamic view of society and technology. Second, legal institutions are slowing down with respect 
to their capacity to adjust to changing technologies.”; Bennet Moses (2011), p. 764: “The particu-
lar technologies said to outpace law are constantly varying. Currently, the focus is on nanotechnol-
ogy, biotechnology, robotics, information and communications technologies, and applied cognitive 
science,’ some of which have spawned new legal specialties.”; Bennett Moses (2013), p. 7: “Like 
the ‘challenge of regulatory connection’, the ‘pacing problem’ is an attempt to understand the 
struggle to ‘keep up’ with technology. There is more than one way to describe the ‘pacing prob-
lem’. One can look at the types of legal and regulatory problems that arise as a result of technologi-
cal change including the need to manage new negative impacts and risks, the need to manage 
uncertainty in the application of existing laws, the need to adapt regulatory regimes that may be 
over-inclusive or under-inclusive when applied in the new context and the need to manage obso-
lescence. Alternatively, Brownsword distinguishes between descriptive and normative disconnec-
tion, and between productive and unproductive disconnection. These line-up to some extent, 
although there are differences in emphasis. On a simplistic level, numerous scholars point to hare 
and tortoise metaphors to explain the difficulties faced by ‘law’ when interacting with ‘technol-
ogy.’ On a deeper level, new technologies can force us to question our commitment to and inter-
pretation of important concepts and values, such as democracy.”
35 See Sunstein (2008): “The precautionary principle, for all its rhetorical appeal, is deeply incoher-
ent. It is of course true that we should take precautions against some speculative dangers. But there 
are always risks on both sides of a decision; inaction can bring danger, but so can action. 
Precautions, in other words, themselves create risks—and hence the principle bans what it simul-
taneously requires.” See, also, Adler (2011): “An obvious question: why is it safer or more ‘precau-
tionary’ to focus on the potential harms of new activities or technologies without reference to the 
activities or technologies they might displace? There is no a priori reason to assume that newer 
technologies or less-known risks are more dangerous than older technologies or familiar threats. In 
many cases, the exact opposite will be true. A new, targeted pesticide may pose fewer health and 
environmental risks than a pesticide developed 10, 20, or 30 years ago. Shifting the burden of 
proof, as the Wingspread Statement calls for, is not a “precautionary” policy so much as a reaction-
ary one. This myopic focus on the threats posed by new activities or technologies can actually do 
more harm than good.”
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4  A “Post-Fact Society”?

Should we conclude from the above analysis of the contemporary regulatory 
dilemma that we live in a “post-fact society”? A “post-fact society” means that facts 
no longer matter or that they can be reduced to the mere expression of political 
interests.36 Much of the current discussion on this issue seems to go in this kind of 
direction.37

A parallel narrative focuses on the complexity of new technologies. A paradox of 
new technologies is that they make our lives easier, but they also make the world 
harder – perhaps even, impossible – to understand. The digital world is a world of 
risk—of identifiable and measurable dangers—but, more significantly, it is also a 
world of radical uncertainty.38

Our relationship with new technology is often characterized by uncertainty, in 
the sense that “all we know is that there are many things that we do not know” about 
a technology and its effects.

The stalemate resulting from competing claims to scientific authority has dam-
aged—possibly even destroyed—trust in the capacity of science to provide defini-
tive or indisputable knowledge that can form the basis of regulation.39 And a similar 
scepticism surrounds politicians and their ability to exercise independent judgment, 
fuelling the rise of a populist style of “anti-politics” in many countries.40

According to this type of sceptical account, we are left with a plurality of com-
peting narratives and no criteria with which to make reliable judgments about which 

36 See Kakutani (2010): “As Mr. Manjoo observes in ‘True Enough: Learning to Live in a Post-Fact 
Society’, the way in which ‘information now moves through society—on currents of loosely linked 
online groups and niche media outlets, pushed along by experts and journalists of dubious charac-
ter and bolstered by documents that are no longer considered proof of reality’—has fostered decep-
tion and propaganda and also created what he calls a ‘Rashomon world’ where ‘the very idea of 
objective reality is under attack.’ Politicians and voters on the right and left not only hold different 
opinions from one another, but often can’t even agree over a shared set of facts, as clashes over 
climate change, health care and the Iraq war attest.”
37 See Davies (2016): “How can we still be speaking of “facts” when they no longer provide us with 
a reality that we all agree on? The problem is that the experts and agencies involved in producing 
facts have multiplied, and many are now for hire. If you really want to find an expert willing to 
endorse a fact, and have sufficient money or political clout behind you, you probably can. The 
combination of populist movements with social media is often held responsible for post-truth poli-
tics. Individuals have growing opportunities to shape their media consumption around their own 
opinions and prejudices, and populist leaders are ready to encourage them.”
38 See Callon et al. (2009).
39 See Davies (2016): “The problem is the oversupply of facts in the twenty-first century: There are 
too many sources, too many methods, with varying levels of credibility, depending on who funded 
a given study and how the eye-catching number was selected. Like statistics or other traditional 
facts, this data is quantitative in nature. What’s new is both its unprecedented volume (the “big” in 
big data) and also the fact that it is being constantly collected by default, rather than by deliberate 
expert design. Numbers are being generated much faster than we have any specific use for. But they 
can nevertheless be mined to get a sense of how people are behaving and what they are thinking.”
40 See Seib (2016).
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facts are “true”. We inhabit a world of theatrics and instant messaging, where truth 
and facts are reduced to a game—albeit a very serious one—of image management 
and a rhetoric of persuasion.41

The problem with this view is that it reinforces the type of regulatory paralysis 
highlighted above. If we live in a post-truth world then we don’t have any objective 
basis on which to act, leading to inertia or the reproduction of the status quo.

And yet, rather than abandoning facts, we should be thinking about some alterna-
tive grounds for regulation that would allow the regulation of innovative products 
and services to be more effective and legitimate.

After all, many consumers want instant drone delivery and many entrepreneurs 
are willing to provide such a service.42 Moreover, those markets that are “first mov-
ers” stand to gain the financial and other benefits that offering such a service prom-
ises. In a global society in which regulatory competition is the “new normal”,43 
regulators can pay a heavy economic price for being overly cautious or abandoning 
the project of trying to establish a meaningful basis for regulation.44

5  Three Strategies for Regulation Tomorrow

Law-making and regulatory design needs to become more proactive, dynamic and 
responsive.45 So how can regulators actually achieve these goals? What can they do 
to promote innovation and offer better opportunities to people wanting to build a 

41 See Davies (2016): “As politics becomes more adversarial and dominated by televisions perfor-
mances, the status of facts in public debate rises too high. We place expectations on statistics and 
expert testimony that strains them to breaking point. Rather than sit coolly outside the fray of 
political argument, facts are now one of the main rhetorical weapons within it.”
42 See Hayes (2016): “Interest in drones from the retail sector is growing rapidly as competitive 
pressures push retailers and distributors to develop new ways to make their supply chains more 
efficient, to automate warehouses, and to reduce delivery costs. Walmart, the nation’s largest 
retailer, recently announced plans to use drones for inventory management in its warehouses. 
Amazon, the nation’s largest internet retailer, is researching the use of drones to deliver packages 
to consumers. Global e-commerce giant Alibaba is testing delivery drones in China while DHL is 
already using drones to deliver packages in Germany.”
43 See Kamar (2006), p. 1725: “This article documents and analyses a powerful form of regulatory 
competition—competition for investments that has been transforming national corporate laws in 
the European Union in recent years. Unlike the competition for incorporations that shapes 
Delaware corporate law, and by some accounts the corporate laws of other American states as well, 
competition for investments stems from firms’ inability to incorporate outside the jurisdiction in 
which they operate, and is designed to attract capital and direct investments in local businesses, 
rather than incorporations by foreign businesses. The high political payoffs that await successful 
participants in the competition for investments enable them to overcome opposition that could stop 
them if they competed for incorporations.”
44 Kamar (2006), p. 1725.
45 See Kaal (2013), Kaal (2014), and Kaal and Vermeulen (2016).
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new business around a disruptive technology or simply enjoy the benefits of a dis-
ruptive new technology as a consumer?

Here are three principles that we believe can form the basis of regulation 
tomorrow:

5.1  Data Driven Regulatory Intervention

A reliance on different sources of data surrounding new technologies can provide 
some signals or clues about what, when and, to a certain extent, how to regulate.

Of particular importance in this context is data relating to investment in new 
technology and innovation.46 Such data can be used as an index or proxy of the 
necessity of regulation.47

Collecting and collating such data may appear to be a tedious task for policy 
makers, regulators, lawmakers and alike. However, since government funding is 
often considered to be the main driver behind disruptive innovations, a plethora of 
investment data is readily available to make accurate predictions regarding what the 
next “big thing” is likely to be.

Moreover, the fact that it is start-up companies that are the ones that usually chal-
lenge existing rules, laws and regulations, means that private data sources are widely 
available.48 The proliferation of the better hand-collected global databases on the 
market, such as CB Insights, PitchBook and Mattermark,49 can make an important 
contribution to a “data-driven” regulatory approach.

Figure 6.1 gives an indication of what such a data-set might look like. The Figure 
shows the global venture capital investment deals per industry tracked by data- 
provider PitchBook from 2005 to the first half of 2016. We could go much more 
granular than this, but even a broad perspective clearly indicates that certain areas, 
such as Fintech and the Internet-of-Things, are attracting more and more attention 
from investors.

In this way, investment data can help to develop a list of technologies and issues 
that should be the focus of regulatory attention. From such data, we can get a bet-
ter—and, crucially, earlier —sense of which technologies are developing and which 
technologies require regulatory attention. This might then allow regulators to be 
more pro-active and avoids wasting government resources on technologies that are 
unlikely to ever make it to market. Such data can also allow regulators to more 
accurately define the scope or “outer limits” of a particular technology by focusing, 
in finer detail, on the type of firm that is attracting the attention of investors.

As to the question of when to make a regulatory intervention, investment data 
can be similarly helpful. When “early stage” investments peak and “later stage” 

46 Kaal and Vermeulen (2016), p. 7.
47 Kaal and Vermeulen (2016), p. 7.
48 Park and Vermeulen, p. 773.
49 Park and Vermeulen, p. 773.
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investments are taking off, it arguably shows demand both on the commercial and 
consumer side. In this way, data on the timing of investment appears to provide a 
reliable indicator of the commercial maturity of a technology, in the sense that high 
levels of investor activity indicate that a particular technology is about to be ready 
for commercial exploitation. Figures 6.2 and 6.3 give examples in the field of “arti-
ficial intelligence” and “robotics and drones.”

As to the question of “how to regulate”, the starting point is that regulation needs 
to be “demand driven”, i.e., the substantial direction of the regulation needs to be 
based on the interests of consumers. If there is a genuine demand for certain prod-
ucts or technologies, then such technologies should, in principle, be permitted.

The focus on the demands of the consumers does not mean that policy makers, 
lawmakers and regulators should ignore the negative side effects or other risks of 
new technologies. What it does mean, however, is that entrenched interests with a 
clear interest in obstructing a disruptive product or service should not be allowed to 
dominate the debate.

Big Data provides an example of this (see Fig.6.4). Clearly, the principle of 
respecting privacy is important, but it is not without exception and can, for example, 
be overridden if there are clear diagnostic benefits in allowing people’s private 
health information, for example, to be used.

Fig 6.1 Investment data used for identifying technology trends
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5.2  A Principle-Based Approach

Regulators need to take the idea of regulatory flexibility more seriously. Most obvi-
ously, this entails a greater willingness to engage in policy and regulatory experi-
ments in which different regulatory regimes are adopted and results compared.50 To 
some extent, regulatory competition will occur “naturally”, as different jurisdictions 
adopt different regulatory models.51 But such experimentation is also important 
within a particular jurisdiction as it provides regulators with data on the real-world 
effects of a particular regulatory scheme in a comparable setting.

Embracing regulatory experimentation involves a re-thinking—or re-framing—
of what decision-making involves in a regulatory context. French sociologist, 
Michel Callon, has emphasized how regulatory decisions should not be thought of 
as “final events” (to be made for all-time and from which we “all move on”).52 
Rather, we should think of them as “measured decision-making”. i.e., regulatory 
choices are open-ended and highly contingent choices that form one stage in a lon-
ger process and not the “final word” on a particular issue. Regulators need to 
 abandon a fixation on finality and legal certainty and embrace contingency, flexibil-
ity and an openness to the new.53

50 See Kirchner et al. (2005).
51 See Kirchner et al. (2005).
52 See Callon (2009).
53 See Kaal (2014), p. 46: “The “Institutional Infrastructure” for rulemaking was geared towards 
the creation of rules for governing a relatively stable society with less upward mobility and rela-
tively stable economic and market environments.” See, also, Popper (1961), p. 46.

Source: Pitch Book Data,Inc.

Fig. 6.4 Big data – venture capital investments
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This shift in perspective also affects how we regulate disruptive technologies. A 
key element of a more open approach involves a shift from rules to principles. 
Certainly, a principle-based approach facilitates a greater degree of openness and 
flexibility on the part of regulators and prevents innovative technologies (and the 
companies that have developed them) from becoming bogged down in the regula-
tory thicket that often results from a rules-focused approach.

The law and technology literature heralded principles-based regulation as another 
promising remedy for the pacing problem. As contrasted with more rigid rules- 
based regulation, principles-based regulation emphasizes general and abstract guid-
ing principles for desired regulatory outcomes. The downsides of principles-based 
regulation include a costly and time-consuming change from rules-based regula-
tions to principles-based regulation, uncertainty, and compliance problems because 
of uncertainty.

Re-framing regulation and adopting a principle-based approach facilitates action, 
whilst also allowing future revisions in the regulatory regime to be based on the 
incorporation of new knowledge or subsequent discoveries.

In this way, the solution to the regulatory dichotomy of recklessness or paralysis 
is a willingness to move beyond the expectation of finality that currently surrounds 
regulatory decision-making. Principle-based “contingency” can facilitate a new 
flexibility, especially if it is combined with more open communication on the part of 
regulators around such contingent action.

However, despite the clear benefits, companies often raise concerns about risks 
related to doing business in a principle-based environment. As Julia Black puts it: 
“One of the criticisms usually raised against principles-based regimes is that they do 
not give the industry the comfort of knowing where it stands because the meaning 
of the Principles is not sufficiently certain.”54 The argument is that it is impossible, 
or at least costly, to operate in compliance with principles that could change “after 
the fact”.

Dynamic regulatory mechanisms can avoid the downside of principles-based 
regulation. Similarities between dynamic regulatory mechanisms and principles- 
based regulation include the ability to respond to changing industry practices and 
the ability to improve relationships between regulators and regulated companies. 
Dynamic regulation can respond to changing industry practices through feedback 
effects and enhanced information for regulation. Dynamic regulation improves the 
relationship between regulators and companies through for-cause regulation based 
on real-time high quality information for regulation and associated feedback effects.

That is to say, a principle-based approach may facilitate policy makers, lawmak-
ers and regulators in promulgating fact-based laws and rules through the backdoor. 
How then can we deal with this potential shortcoming of a principle-based regula-
tory strategy?

54 Black et al. (2007), p. 196.
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5.3  The Regulatory “Sandbox”

The Financial Conduct Authority (FCA), the financial regulatory body in the United 
Kingdom, may offer some clues as to an answer. In April 2016, the FCA broke new 
ground by announcing the introduction for a “regulatory sandbox” which allows 
both start-up and established companies to roll out and test new ideas, products and 
business models in the area of Fintech (i.e., new technologies aimed at making 
financial services, ranging from online lending to digital currencies, more 
efficient).

The aim of such approach is to create:

[A] ‘safe space’ in which businesses can test innovative products, services, business models 
and delivery mechanisms without immediately incurring all the normal regulatory conse-
quences of engaging in the activity in question.55

The idea behind the sandbox is to provide a firm-specific, de-regulated space for 
the testing innovative products and services without being forced to comply with the 
applicable set of rules and regulations.56 With the sandbox, the regulator aims to 
foster innovation by lowering regulatory barriers and costs for testing disruptive 
innovative technologies, while ensuring that consumers will not be negatively 
affected.57

The investment data suggests that the UK regulator is moving in the right direc-
tion with this kind of approach (see Fig. 6.5).

What is perhaps most interesting about the sandbox is that new ideas, products 
and services can be tested in a “live” environment.58 In order to create this environ-
ment, the FCA has defined a set of default parameters that can be altered on a case- 
by- case basis, depending on the needs of a particular firm.59 These parameters 
include:

Duration. As a default, the FCA considers 3–6 months to be appropriate length of 
time to “test” a particular innovation.

Customers. The number of customers should be big enough to generate statistically 
relevant data and information on the product or service. This means that custom-
ers should be selected based on certain criteria that are appropriate for the prod-
uct and service. Clearly, pre-agreed safeguards and protections should be in 
place to protect consumers.

55 Financial Conduct Authority (2015), p. 1.
56 See Financial Conduct Authority (2015).
57 Financial Conduct Authority (2015), p. 3. The three key questions that were investigated by the 
FCA on the sandbox proposal concerned “regulatory barriers” (how and to what extent can they be 
lowered?), “safeguards” (what protector measures should be in place to ensure safety), and “legal 
framework” (what regulatory arrangement are mandated by EU law).
58 See Tobey (2016): “Unauthorized firms will be given restricted authorization to test their prod-
ucts/strategies in a live environment without the concerns of costs and standard regulatory 
requirements.”
59 Financial Conduct Authority (2015), p. 3.
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Prior Disclosure. Customers should be accurately informed about the test and any 
available compensation (if needed). Moreover, indicators, parameters and mile-
stones that are used during the testing phase should be clearly set out from the 
outset.

What makes the regulatory sandbox so attractive is that, insofar as technology 
has consequences that flow into everyday lives, such technology will be open to 
discussion and democratic supervision and control. In this way, public entitlement 
to participate in regulatory debates can help to create a renewed sense of legitimacy 
that justifies the regulation.

It should come as no surprise that “regulatory sandboxes” are being considered 
and adopted by other regulators, such as the Australian Securities and Investment 
Commission (ASIC), Singapore’s Monetary Authority (MAS) and Abu Dhabi’s 
Financial Services Regulatory Authority (FSRA).60

6  Conclusion

Regulators seem to understand that we have moved away from a model in which 
regulatory decision-making is fact-based and the task of regulatory design can be 
delegated to politicians and the traditional experts. In the context, of fast, complex 
disruption, such static models are no longer effective. In particular, in the context of 
a data-based regulatory environment, there is a clear need for measures that are built 
on more flexible and inclusive processes that involve start-ups and established 
companies, regulators, experts and the public. Such a regulatory approach is already 

60 See Dwyer (2016).

Source: Pitch Book Data,Inc. 
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being adopted in the financial industry. It is only to be expected that this trend will 
expand to other areas of innovation and technology, and that other fields of law and 
regulation will be similarly disrupted.
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Abstract A clause in a commercial contract which expressly requires the parties to 
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needed. Because, in common law, one cannot have “an agreement to agree”, these 
provisions are scaffolded by the consequences of the parties failing to agree, com-
monly a method of dispute resolution. This might be autonomous such as a refer-
ence to a formula or an index, but usually it will be a form of engagement through 
arbitration. If there is no such provision and the parties do not in fact agree, then the 
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1  Introduction

My prism is Australian law, both Federal and State. The law is diverse and therefore 
uncertain. This debate in Australia is voluminous indeed, but there is no consensus.1 
There are polarities. As Warren CJ has written “whole forests have been felled” to 
provide the writers, judicial and academic, with a venue for their opinions.2 The 
debate has so far concentrated more on the architectural issue of what would be the 
source of the binding power of good faith in a bargain. Is it to be an implied term? 
If so, is it implied in law or in fact? Can it be excluded by the parties’ agreement? Is 
it some underlying or organizational principle around which the contract terms 
exist?3 There is, however, a growing consensus on what conduct is required.4

Amendments to statute law have gradually enlarged the scope of consumer pro-
tection law to embrace small business as well as consumers. There are special provi-
sions for transactions involving financial services. Obligations relating to standards 
of conduct are imposed and are non-excludable. The prohibition is against acting 
unconscionably in trade or commerce. The statutory factors for a determination of 
unconscionability include the question of whether the parties have acted in good 
faith.

I want to examine narrow issues, eschewing the wider question of the attitude of 
the common law to good faith in contract. I want to exclude its place in consumer 
contracts and look only at commercial contracts. I also exclude rules based on stat-
ute, in particular the place of equity and unconscionability of terms or performance. 
There are three major questions:

• Is there an enforceable legal right to negotiations in good faith arising out of an 
express contractual promise to do so?

• What is the available remedy for breach, remembering that the standard of con-
tract performance is strict?

• What standard of conduct is called for?

What happens if the parties have an express promise of good faith? If it is to 
negotiate a dispute settlement, rather than to exercise any other right such as to ter-
mination, does that make a difference?5 Can it be excluded as a matter of construc-
tion of a general exclusion clause or is it so embedded that it is a core part of a 
contractual obligation?6

1 Munro (2009), p. 167.
2 Warren (2010), p. 344; Peden (2003); Allsop(2011).
3 Dixon (2017), p. 229; Kuehne (2006), p. 63; Horrigan (2016), p. 7.
4 Mason (2000), p. 66, cited in numerous decisions as the standard. See also Australian Consumer 
Law Part 2–3 (Unfair Contract Terms) Schedule 2 of the Competition and Consumer Act 2010 
(Cth) ss 23 (4), 25, 27 (2).
5 Dixon (2017).
6 Far Horizons Pty Ltd. v McDonald’s Australia Ltd. [2000] VSC 310; compare Vodaphone Pacific 
Ltd. v Mobile Innovations Ltd. [2004] NSWCA 15, 200 where there was also an “entire agree-
ment” provision.
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2  Present State of Authority

It is also to be noted that the federal constitutional structure of Australia means that 
each State and Territory has its own superior court, and there is also a federal court 
structure. Each superior court pays deference to decisions of other courts at the 
equivalent level. The issue of the place of good faith in contract may arise in any of 
these jurisdictions. The High Court of Australia, unlike the Supreme Court of the 
United States, may declare the common law for the entire country, and so determine 
the matter in a way that binds all state and federal courts. So it is important to esti-
mate how that court might settle the matter. There is no High Court of Australia 
authority directly on this point.

On a few occasions this century, the High Court has expressly declined to con-
sider questions of good faith and, in some other decisions, has tightened some of the 
outlying concepts and devices that might be relevant. In Royal Botanic Gardens and 
Domain Trust v South Sydney City Council, the Court declined to consider its exis-
tence or use.7 In Commonwealth Bank of Australia v Barker (Barker), the leading 
case on implied terms in contracts, the High Court left open whether there is a gen-
eral obligation of good faith implied into contracts, noting that it had not been raised 
in argument.8 In Paccioco v Australian and New Zealand Banking Ltd. (Paccioco), 
the leading case on penalty clauses, the Court did not consider good faith issues 
relevant, although they had been addressed in the lower court.9

In her extra-judicial consideration of good faith, Kiefel J (as she then was, but is 
now CJ of the High Court) made the point in 2015 that no final court of appeal in 
Australia, New Zealand, Hong Kong, and the United Kingdom including Scotland, 
had embraced a good faith standard. But the Supreme Court of Canada in Bhasin v 
Hrynew since then has stated that there is a new common law duty applicable and 
non-excludable in all contracts.10 It is a duty of honesty which is a manifestation of 
good faith as an organizing principle.11 It is true that Canada, with a large number of 
transactions with its neighbour, the US, which has good faith enshrined in the 
UCC,12 is in a different position from Australia. As Allsop CJ stated in the Federal 
Court decision of Paccioco, “the countries of the common law world have a shared 
heritage… That shared heritage offers an undoubted advantage, but does not import 
the necessity of development proceeding on similar lines.” The prospect of a 
changed attitude in the High Court of Australia is perhaps further reduced by a state-
ment by Justice Edelman, the most recent appointee to the Court, who stated in 

7 Royal Botanic Gardens and Domain Trust v South Sydney City Council [2002] HCA 5 per  
Kirby J.
8 Barker v Commonwealth Bank of Australia [2014] HCA 32, 42.
9 Paciocco v Australia and New Zealand Banking Group Limited [2016] HCA 28.
10 Bhasin v. Hrynew, 2014 SCC 71, [2014] 3 SCR 494.
11 See Buckwold (2016); Foreman(2014).
12 UCC §5-102 and §1-304.
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Mineralogy v Sino Iron (no 6)13 that the Canadian decision in Bhasin should “not be 
followed”. He stated that where good faith is implied, it is as a norm which under-
lies and shapes particular contractual duties, but that generally it is a vexed question. 
Justice Kiefel concluded that there was no need for a separate good faith require-
ment because the existing Australian law includes duties of honesty.14 The common 
law of contract has had since the nineteenth century, a duty on contracting parties to 
co-operate.15 To introduce a separate requirement of good faith would produce a 
problem of coherence in the law. Furthermore, if it were to be introduced as an 
implied term, it would have to comply with the tests already settled for when a court 
would imply a term in a commercial test. Since her statement, that has been further 
reinforced by a High Court decision making necessity the absolute criterion when 
an additional term would be implied.16

There are an increasing number of State and Federal Court decisions upholding 
good faith in various guises in commercial contracts. In some common law jurisdic-
tions, including England, Canada, Singapore and Hong Kong, superior courts have 
considered the issues over the last 10 years. These indicate that the old common law 
outright rejection and hostility to good faith has weakened or has been rejected. Are 
we inductively joining up dots?

3  Indications of Change

The classic contemporary statement of the traditional common law attitude is that in 
the House of Lords in Walford v Miles.17 It expressly grounds the rejection of 
enforceable undertakings to negotiate in good faith in the adversarial nature of the 
legal system.

[T]he concept of a duty to carry on negotiations in good faith is inherently repugnant to the 
adversarial position of the parties when involved in negotiations. Each party to the negotia-
tions is entitled to pursue his (or her) own interest, so long as he avoids making misrepre-
sentations. To advance that interest he must be entitled, if he thinks it appropriate, to 
threaten to withdraw from further negotiations or to withdraw in fact, in the hope that the 
opposite party may seek to reopen the negotiations by offering him improved terms.18

That adversarial attitude was also described by Warren CJ in these terms.
Where commercial leviathans are contractually engaged, it is difficult to see that a duty 

of good faith will arise… If one party is more shrewd, more cunning and outmaneuvers the 

13 Mineralogy Pty Ltd. v Sino Iron Pty Ltd. (No 6) [2015] FCA 825.
14 Meehan v Jones (1982) 149 CLR 571.
15 Mackay v. Dick [1881] 6 App Cas 251, supported in Secured Income Real Estate v St Martin’s 
Investments (1979) 144 CLR 596.
16 Barker v Commonwealth Bank of Australia [2014] HCA 32, 42.
17 Walford v. Miles [1992] 2 A.C. 128, 138, [1992] 2 W.L.R. 174; Hoskins (2014) .
18 British courts have energetically rejected this doctrine on several occasions, treating it like a 
contagious disease of alien origin. See Teubner (1998).

M. Hiscock



179

other party …it is difficult to see why the latter should have more protection than that pro-
vided by the law of contract.19

The nineteenth century firmed up the view that, although the binding power of 
contracts rested on the parties’ intentions, they were measured in written contracts 
only by the written terms. Construction of those terms was a matter of law, reserved 
to the judge and not a matter of fact for the jury.20 The philosophical basis was free-
dom of contract measured by the market. So predictability of the law and certainty 
of outcome were the desired criteria.21 The balance or justification is that parties are 
free to make their own terms, within some limits. Because of the certainty require-
ment, a contract to make a further contract is unacceptable. The contract must be 
clear enough at formation to be enforceable according to its terms and those terms 
strictly performed.

In North East Solutions Pty Ltd. v Masters Home Improvement Australia22 
(NES), a decision of the Victorian Supreme Court in 2016, a building and construc-
tion contract was made under strong pressure of time to gain a competitive edge 
over the other member of the Australian hardware duopoly. It contained a clause 
calling for the negotiation of costs of building and fit out reasonably and in good 
faith over a period of 6 months, as a precondition to arbitration should there be no 
agreement. The defendant claimed fatal uncertainty, but the Court held there was no 
such level of uncertainty. It held that, because of the considerable overlap between 
acting reasonably and acting in good faith, there was a holistic responsibility to 
examine the parties’ intentions, actions, and the commercial context. The defendant 
had failed to take all reasonable steps in negotiation. The judge examined the pro-
cess of negotiation in detail through documentary and oral evidence, and held that 
there was a pattern of non-disclosure of detailed reasons for non-acceptance of the 
plaintiff’s position in the negotiation. The project was abandoned by the defendant, 
allegedly because of concerns about the funding of the developer. The defendant 
then proceeded with a different site and a different developer. The court held that the 
developer had lost a genuine and not a speculative prospect of advantage, and gave 
substantial damages, discounted for risk. At a different time, injunctive relief might 
have been available.

19 Esso Australian Resources Pty Ltd. v Southern Pacific Petroleum NL [2005] VSCA 228 [4].
20 This attitude goes back to the seventeenth century in English law, still applied in Australia. See 
Byrnes v Kendal [2011] HCA 26 [104], Heydon & Crennan JJ citing Popham CJ in the Countess 
of Rutland’s Case (1604). See Countess of Rutland’s Case (1604) 5 Co Rep 25b, 26a-26b, 77 ER 
89, 90.
21 Paciocco v Australian and New Zealand Banking Group Ltd. [2015] FCACF 50, 266 (Allsop CJ, 
Besanko J and Middleton J agreeing): “Certainty is a quality sometimes posited as a reason for 
removing from the expression of rules to govern conduct (in particular in regard to commercial 
conduct) standards, values and norms that lack precise definition, or that involve the application of 
values, or that apply or operate in contestable fields or with contestable results. But no sophisti-
cated legal system, or society, seeks intellectual refuge in the proposition that rules alone are the 
guardians of the security of certainty.”
22 North East Solution Pty Ltd. v Masters Home Improvement Australia Pty Ltd. [2016] VSC 1.
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On appeal, the findings of fact and the decision were reversed.23 At paragraph 99 
of the judgment, the Court stated (court footnotes deleted but summarized below):

The content of the contractual duty to act reasonably and in good faith was not in issue in 
the appeal. The judge set out the relevant law in respect of the duty, in comprehensive terms, 
in the Reasons… Before turning to them [the findings of fact, which were reversed], it is 
sufficient for present purposes to note that the contractual duty to act reasonably and in 
good faith encompasses the basic obligations (a) to act honestly and with fidelity to the 
bargain; (b) not to undermine the bargain or the substance of the contractual benefit 
 bargained for; and (c) to act reasonably and with fair dealing having regard to the interests 
of the parties (which will, commonly, at times be in conflict), and to the provisions and 
objectives of the contract, objectively ascertained. The obligation does not require that a 
party subordinate its legitimate interests to those of the other party. The content of the 
 obligation is informed by the contractual, commercial and factual context.24

It is noteworthy that the court held that the good faith obligation did not apply to the 
termination of the contract, but only to the negotiations, thus applying a strict con-
struction of the terms of the contract. By taking into account commercial risks and 
planning difficulties, the appellant had not acted “unreasonably, capriciously, or in 
a manner not faithful to the bargain.”25 There is no obligation similar to a fiduciary 
obligation where the obligor must sublimate its interests to the obligee.

The court considered what damages would have been awarded, had they found 
for the respondent, addressing the arguments made by the respondent. The damages 
would have been for loss of opportunity to develop and benefit from the site. The 
opportunity lost was to loss of profits from developing the site and obtaining rental 
for it. The view of the court was that there were risks embedded in the contract, 
which had provided for a fixed lease and a series of options to renew. There was a 
further risk that the parties would not agree, but given agreement there was no risk 
that the parties did not wish to proceed. Thus the court’s view was that the first 
instance calculation of a discount for risk of 25% was not correct, but should have 
been 75%. However, there was no order for damages.26

23 Masters Home improvement Australia Pty Ltd. v North East Solutions Pty Ltd. [2017] VSCA 88.
24 Paciocco v Australia and New Zealand Banking Group Ltd. [2015] FCAFC 50; (2015) 236 FCR 
199, 273, 288 (‘Paciocco’); See reasons in Masters Home improvement Australia Pty Ltd. v North 
East Solutions Pty Ltd. [2017] VSCA 88 [60]; See also Esso Australia Resources Pty Ltd. v 
Southern Pacific Petroleum NL [2005] VSCA 228 [28] (Buchanan JA with whom Warren CJ and 
Osborn AJA agreed); Macquarie International Health Clinic Pty Ltd. v Sydney South West Area 
Health Service [2010] NSWCA 268 [12]; Renard Constructions (ME) Pty Ltd. v Minister for 
Public Works (1992) 26 NSWLR 234, 263–68; Hughes Bros Pty Ltd. v Trustees of the Roman 
Catholic Church for the Archdiocese of Sydney (1993) 31 NSWLR 618; United Group Rail 
Services Ltd. v Rail Corporation New South Wales (2009) 74 NSWLR 618, 634–40 [56]–[77] 
(Allsop P with whom Ipp JA and MacFarlan JA agreed); Coal Cliff Collieries Pty Ltd. v Sijehama 
Pty Ltd. (1991) 24 NSWLR 1 [22]–[27] (Kirby P, with whom Waddell AJA agreed. Handley JA 
agreed the appeal should be allowed, but said that a duty to negotiate in good faith was illusory).
25 See Masters Home improvement Australia Pty Ltd. v North East Solutions Pty Ltd. [2017] VSCA 
88 [353]–[354].
26 Masters Home improvement Australia Pty Ltd. v North East Solutions Pty Ltd. [2017] VSCA 88 
[411]–[419]. See also Basin v. Hrynew [2014] SCC 71, where damages for loss of business was 
awarded.
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One final point of interest in this judgment is that the court made the point that 
the judges are not experts, except in the law.27 This is one area where judges cede 
the expertise found in arbitral tribunals and hence an ability to find certainty where 
a court could not.28 It is reminiscent of the practice of Lord Mansfield using asses-
sors to settle standards of behaviour amounting to good faith by reference to best 
practice in the relevant trade or profession.

4  Position in Singapore and Hong Kong

How far is there a common position in the common law jurisdictions in the Asia 
Pacific region, especially those that share the British colonial experience and are 
arbitration hubs, Singapore and Hong Kong? The Privy Council in England was 
established as a final court of appeal from British colonies. The number of colonies 
has diminished almost to zero. But it is significant that in 2009, the Privy Council in 
National Transport Co-op Society v Attorney-General of Jamaica held that “The 
principle that an alleged contract is ineffective because it is… an agreement to 
agree, is well established and is an important principle”. There is a level of conser-
vatism in the colonial inheritance which cannot be overlooked.

4.1  Singapore

In Singapore in 2009, the High Court held that it could not accede to the appellant’s 
argument that it should endorse an implied duty of good faith in the Singapore con-
text.29 The reasons given were that good faith was too uncertain and quite inappro-
priate. In the same year, the Court of Appeal stated in obiter that an express promise 

27 See Masters Home improvement Australia Pty Ltd. v North East Solutions Pty Ltd. [2017] VSCA 
88 [421]. See also Brewarrana Pty Ltd. v Commissioner of Highways (No 2) (1973) 6 SASR 541, 
544–545.
28 Macquarie International Health Clinic Pty Ltd. v Sydney South West Area Health Service [2010] 
NSWCA 268 [12]; Renard Constructions (ME) Pty Ltd. v Minister for Public Works (1992) 26 
NSWLR 234, 263–68; Hughes Bros Pty Ltd. v Trustees of the Roman Catholic Church for the 
Archdiocese of Sydney (1993) 31 NSWLR 618; United Group Rail Services Ltd. v Rail Corporation 
New South Wales (2009) 74 NSWLR 618, 634–640 [56]–[77] (Allsop P with whom Ipp JA and 
MacFarlan JA agreed); Coal Cliff Collieries Pty Ltd. v Sijehama Pty Ltd. (1991) 24 NSWLR 1 
[22]–[27] (Kirby P, with whom Waddell AJA agreed. Handley JA agreed the appeal should be 
allowed, but said that a duty to negotiate in good faith was illusory); Masters Home improvement 
Australia Pty Ltd. v North East Solutions Pty Ltd. [2017] VSCA 88 [353]-[354], [411]-[419], 
[421]; Basin v. Hyrnew [2014] SCC 71, where damages for loss of business was awarded; 
Brewarrana Pty Ltd. v Commissioner of Highways (No 2) (1973) 6 SASR 541, 544–545.
29 GDH Ltd. v Creditor Co Ltd. [2008] 5 HKLRD 895 (Hong Kong); Ng Giap Hon v Westcomb 
Securities Pte Ltd. [2009] 3 SLR 518.
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to negotiate in good faith was too vague to be enforced.30 Caution was also expressed 
in The One Suites Pte Ltd. v Pacific Motor Credit (Pte) Ltd.31 The absolute nature of 
these decisions and the underlying reasons have since undergone the same pro-
cesses of reconsideration as in Australia.32

In the High Court of Singapore’s decision in HSBC International Trust Services 
(Singapore) Ltd. v Toshin Development Singapore Pte Ltd.33 (Toshin), a rent review 
mechanism was disputed. HSBC was the lessee. A component of the review mecha-
nism was appointing three independent property valuers to value the rent, with the 
outcome being the average of the three valuations. The contract provided that the 
parties in ‘good faith endeavour to agree’ on the rent. Toshin had consulted seven 
independent valuers to determine the rent before the mechanism was under way, and 
failed to disclose this fact. It was discovered when HSBC tried to appoint one of the 
valuers. HSBC was not aware of the use of the other 6 valuers. It sought to avoid use 
of the mechanism. The judge did not accept this as evidence of breach, and the mat-
ter went on appeal. The Court of Appeal held that the clause was valid. It was within 
the framework of an existing contract so that it was longer strictly an adversarial 
position. Furthermore, it was in line with similar clauses calling for best endeavours 
and agreements to mediate. As a matter of policy, such a clause was “consistent with 
[Singapore’s] cultural value of promoting consensus whenever possible’ and ‘it is in 
the wider public interest … to promote such an approach towards resolving 
disputes.”34 As ultimately there had been disclosure, any breach had been 
remedied.

In the light of the court’s remarks about cultural heritage, it is useful to look at 
tensions between parties’ attitude and the courts’ response. In Yam Seng Pte v 
International Trade Corporation, a distribution agreement granted exclusive rights 
to distribute products branded “Manchester United”. The parties themselves, one of 
whom was a Singaporean, drew up the contract without professional input. The liti-
gation was conducted in England. Leggatt J found that, although the contract was 
made between two companies, the business relationship was essentially one between 
the two controlling individuals. Yam Seng argued that the transaction was one to be 
performed in good faith. However, what began as a “warm relationship” soured, 
and in July 2010 ended acrimoniously with Yam Seng informing ITC that it was 
terminating the contract on the basis of ITC’s alleged breaches, which included late 
shipment, undercutting prices and providing false information about its willingness 
or ability to supply products. The judge determined that ITC was in breach of cer-
tain express terms of the contract. The court held that there was no such implied 
duty to perform in good faith as was contended, but only a duty of honesty in 

30 Insigma Technology v Alstom Technology [2009] 3 SLR 24 (CA).
31 The One Suites Pte Ltd. v Pacific Motor Credit (Pte) Ltd. [2015] SGCA 21.
32 See Lee (2013); Kim (2016); Han & Nicholas (2013); Liew (2012) .
33 HSBC Institutional Trust Services (Singapore) Ltd. (trustee of Starhill Global Real Estate 
Investment Trust) v Toshin Development Singapore Pte Ltd. [2012] 4 SLR 738 (CA); AREIF 
(Singapore I) Pte Ltd. v NTUC Fairprice Co-operative Ltd. [2015] SGHC 28.
34 Lee (2013), para. 40.
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 providing information.35 It is interesting to compare this with an extra judicial state-
ment by an Australian federal court judge that if parties include an express term of 
good faith performance, “a court should accommodate such an arrangement”.36

4.2  Hong Kong

Hong Kong has adhered to the English rejection of an underlying concept of good 
faith.37 This was reaffirmed in 2005.38 It was suggested at first instance by Reyes J 
that “there is probably no hard and fast rule that agreements to negotiate... in good 
faith are per se unenforceable.” On appeal, it was restated that Hong Kong law was 
aligned with the decision in Walford v Miles insofar as certainty was considered to 
be paramount in contractual obligations. Thus an obligation to negotiate in good 
faith could not be supported at law. In 2008, it was decided as an overriding prin-
ciple that making and carrying out contracts by parties in good faith, is not an obli-
gation recognized by Hong Kong law.39 However, Hong Kong has shown a 
willingness to enforce an obligation to negotiate in good faith where there are “end 
objectives” within the contemplation of the parties.40 This is so where these can be 
verified by third parties, such as an arbitrator.

5  The Constituents of Good Faith Conduct

What are the requirements of good faith conduct?
Sir Anthony Mason laid down the core requirements (Mason 89–90).41:
These are:

• An obligation to co-operate in achieving contractual objects
• Compliance with honest standards of conduct
• Compliance with standards that are reasonable having regard to the interests of 

the parties.

35 Yam Seng Pte Ltd. v. International Trade Corp Ltd. [2013] EWHC 111 (QB), [2013] 1 All ER 
(Comm) 1321.
36 Carlin (2002).
37 Tin Shui Wai Development Ltd. v Attorney General [1992] HKCFI 96; Bank of India v Surtani 
Murlidhar Parmanand t/a Ajanta Trading Corp. [1993] HKCA 256; in Hyundai Engineering & 
Construction Co Ltd. v Vigour Ltd. [2005] 3 HKLRD 723 (CA); Hui (2014).
38 Hyundai Engineering & Construction Co Ltd. v Vigour Ltd. [2005] 3 HKLRD 723 (CA).
39 GDH Ltd. v Creditor Co Ltd. [2008] 5 HKLRD 895.
40 See, e.g., Secretary for Justice v Hong Kong & Yaumati Ferry Co Ltd. & Anor [2006] HKCFI 
1456, HCA 15329/1999 (CFI) [113] to [121].
41 Mason (2000).
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These have been consistently applied in the Australian cases,42 as in paragraph 99 
of NES. In the lower court, Croft J had construed the clause to negotiate reasonably 
and in good faith as two separate requirements, but that was not mentioned in the 
appeal and excluded from the formulation in paragraph 99. In Paccioco, the lower 
court also referred to standards, values and norms, so the contextual matrix is seen 
to be wide in scope.

In Strzlecki43 even where there is an express requirement of negotiating in good 
faith, it does not require the content of all proposals to pass some objective test of 
reasonableness as proposed by the courts. It refers more to keeping an open mind in 
negotiations and proposing options.

The key constituent is honesty. Good faith does not require positive full disclo-
sure. It does not amount to a fiduciary obligation requiring one party to sublimate 
their interests to another. Both Toshin and NES are examples of failure to disclose. 
Nor can parties knowingly provide false information (Yam Seng) and cannot wil-
fully mislead the other party as to that party’s performance of its obligations (Bhasin 
v Hrynew). There is the possibility of remedying any omission, by appropriate cor-
rective conduct as was done in Toshin. Barker suggests that although the court did 
not decide the general question of application of good faith, contractual powers and 
discretions may be limited by good faith and rationality requirements analogous to 
those in public law. Yam Seng also spells this out as it talks of an absence of capri-
cious conduct.

Horrigan also adds the important point that an absence of good faith in negotiat-
ing can be part of precontractual conduct that could amount to unconscionability in 
business to business and business to consumer transactions with all the statutory 
consequences in the Australian Consumer Law.

The way ahead will be a case by case analysis. No general principle will avoid 
the common law strategy of building up a pattern to reach a new concept – a com-
bination of deductive and inductive reasoning. The lower court in NES with its close 
examination of witness testimony and documents is a good model of the way to 
proceed, even if the final result was not accepted by the appeal court.

6  What Is the Available Remedy for Breach?

What is the appropriate sanction for failing to negotiate a dispute settlement in good 
faith? An injunction may be available if there is timely action to reduce or eliminate 
harm. If there is a relevant arbitral award, it may be possible under the New York 
Convention on Arbitral Awards to challenge the validity of the arbitration award, if 

42 Renard Constructions (ME) Pty Ltd. v Minister for Public Works (1992) 26 NSWLR 234; Hughes 
Aircraft Systems International v Airservices Australia (No 3) [1997] FCA 558; Commonwealth 
Bank of Australia v Barker [2014] HCA 32, 42; United Group Rail Services v Rail Corporation 
New South Wales [2009] NSWCA 177.
43 Strzelecki Holdings Pty Ltd. v Cable Sands Pty Ltd. (2010) WASCA 222.
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preconditions are not satisfied. But the award of compensatory damages is the most 
likely result. Damages for loss of business were awarded in Bhasin v Hrynew. There 
will always be difficult issues of quantification and causation in assessing damages, 
but these are not insurmountable as Bhasin and NES show.

7  Conclusion

On the whole, the core of the difficulty is pragmatism, not really ideology. Every 
lawyer engaged in commercial practice will negotiate rather than immediately insti-
tute formal and expensive dispute resolution proceedings, if a client has a dispute. It 
is almost professional misconduct not to do so. So why not promise expressly to do 
so and seek the aid of the legal system to enforce it? Is that a reason why arbitrators 
are seen as better able to do this? Their concern is not the purity of the law but rather 
the settlement of the dispute. The expertise in the relevant industry will be some 
guidance as to what is best practice and what is unacceptable. In Yam Seng, Leggatt 
J pointed out that the relevant background to a dispute includes not only matters of 
fact known to the parties but also shared values and norms of behaviour, including, 
an expectation of honesty and the observance of other generally accepted standards 
of commercial dealing, i.e. avoiding conduct which might be described as improper, 
commercially unacceptable or unconscionable, even if not necessarily dishonest; 
and fidelity to the parties’ bargain, or behaving in accordance with the values and 
purposes expressed or implicit in the contract.44 Justice Leggatt’s voice is still a 
minority view despite several decisions in England over the last few years. For 
example, in Emirates Trading Agency LLC v Prime Mineral Exports Pte, the parties 
agreed to seek to resolve any disputes by friendly discussion over a period of 
4 weeks, then to go to arbitration should they not agree. This was held to be not 
uncertain. There was an identifiable standard to engage in fair honest and genuine 
discussions aimed at resolving the dispute.

It is speculative whether the political decision of Brexit will mean a lesser influ-
ence of civil law concepts in English law. It is clear that so far the principle of good 
faith has not been easily domesticated or transmitted to the rest of the common law 
world.45

44 The judge commented that these two aspects of good faith are consistent with the way in which 
express contractual duties of good faith have been interpreted in several recent cases including 
Berkeley Community Villages Ltd. v Pullen [2007] EWHC 1330 (Ch), [2007] 3 E.G.L.R. 101; CPC 
Group Ltd. v Qatari Diar Real Estate Investment Co [2010] EWHC 1535 (Ch), [2010] C.I.L.L. 
2908; Emirates Trading Agency LLC v Prime Mineral Exports Private Ltd. [2014] EWHC 2104 
(Comm), [2015] 1 WLR 1145.
45 Teubner (1998);Van Houtte (2014); Bridge(2017).
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Chapter 8
Continuing Representations and Strict 
Responsibility for Accuracy After  
Cramaso: Fact or (Legal) Fiction?

Rick Bigwood

Abstract This chapter falls within the theme of this collection broadly under the 
rubric of reworking established concepts in common law. In fact, the chapter 
addresses a question not yet definitively answered by common-law courts (although 
it was recently answered for Scotland, at least at the intermediate appellate level in 
that jurisdiction): Is an innocently unknown and unsuspected change in the material 
facts between the making of a (continuing) representation and the representee’s 
adverse reliance thereon an ‘innocent misrepresentation’? The platform for an 
inquiry of this nature is the recent decision of the United Kingdom Supreme Court 
in Cramaso LLP v. Ogilvie-Grant [2014] UKSC 9, which, it seems, still fails to 
answer, unambiguously, the question above-posed. This chapter argues that the 
innocently unknown supervening falsification of a continuing representation is not 
innocent misrepresentation, except by dint of a ‘legal fiction’ device of some sort. It 
concludes that resorting to legal fiction to render the defendant liable as an innocent 
misrepresentor in the present circumstances is probably harmless, but only if the 
fiction invoked is of the ‘assumptive’ rather than ‘assertive’ variety.

Keywords Innocent misrepresentation · Continuing representation · Supervening 
falsification · Legal fiction

1  Introduction

That a representation made during pre-contractual negotiations might have so- 
called ‘continuing effect’ down to the moment of contract formation is a black-letter 
doctrinal proposition accepted by Anglo-Commonwealth courts for more than a 
century and a half.1 Relatively rarely, however, does the phenomenon feature as a 

1 See, e.g., Smith v. Kay (1859) 7 HLC 750, 769; 11 ER 299, 307 (Lord Cranworth); With v. 
O’Flanagan [1936] 1 Ch 575, 584 (Lord Wright MR); Jones v. Dumbrell [1981] VR 199, 203 
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significant issue in the case law,2 let alone receive the attention of a curial body as 
senior as the United Kingdom Supreme Court. In Cramaso LLP v. Ogilvie-Grant, 
Earl of Seafield,3 though, on appeal from the Second Division of the Inner House of 
the Court of Session,4 their Lordships of the Supreme Court unanimously5 held that 
‘[w]hether the remedy sought is reduction [rescission] of the contract or damages 
for loss suffered as a result of entering into it, in either case a representation may … 
be treated by the law as having a continuing effect rather than as being an event 
whose legal consequences are necessarily fixed at the time when the statement in 
question was made’.6 And what follows from that, the Court added, is a continuing 
responsibility, on the part of the representor, for the accuracy of the statement7: ‘[W]
here the representation has a continuing effect, the representor has a continuing 
responsibility in respect of its accuracy.’8

The context for these observations about ‘continuing representations’ in Cramaso 
is both interesting and novel. For although the primary issue in the case was whether 
the appellant had been induced to enter into the relevant contract by a negligent 
misrepresentation (and, if so, whether the respondent representor was therefore 
liable to pay damages), there had in fact been a change in the legal identity of the 
representee between the making of the misrepresentation and the appellant’s reli-
ance upon it. Indeed, when the false statement was initially made, the appellant was 

(Smith J); Hughes Aircraft Systems International v. Airservices Australia (1997) 146 ALR 1, 
43–44 (Finn J, re Trade Practices Act 1974 (Cth), s. 52); Macquarie Generation v. Peabody 
Resources Ltd. [2000] NSWCA 361 at [3]–[22] (Mason P), [84]–[87] Beazley JA); Spice Girls Ltd. 
v. Aprilia World Service BV [2002] EWCA Civ 15; [2002] EMLR 27 [51]; Halsbury’s Laws of 
England (5th ed., 2013), vol. 76 [753].
2 Having said that, there has been a surprising flurry of activity recently in the courts of the United 
Kingdom, where the phenomenon of continuing representation is mentioned, at least in passing, if 
not reckoned with fully in the course of adjudicating the case. See, e.g., Foodco UK LLP (t/a 
Muffin Break) v. Henry Boot Developments Ltd. [2010] EWHC 358 (Ch) [208]–[217], [227], [284] 
(Lewison J); Quigley v. Masteron [2011] EWHC 2529 (Ch) [27] (Henderson J); Burntcooper Ltd. 
(t/a Contemporary Design Unity) v. International Travel Catering Association Ltd. [2014] EWHC 
148 (Comm), [2014] All ER (Comm) 1055 [55] (Judge Mackie QC); Wemyss v. Katim [2014] 
EWHC 292 (QB) [37] (HHJ David Cooke); Frank Houlgate Investment Co. Ltd. v. Biggart Baillie 
LLP [2014] CSIH 79 [28]–[29], [32] (Lord Menzies); Royal Bank of Scotland Plc v. O’Donnell 
[2014] CSIH 84, especially at [28]–[31], [36], [54]; Global Flood Defence Systems Ltd. v. Johann 
Van Den Noort Beheer BV [2016] EWHC 99 (IPEC) [35] (Judge Hacon).
3 [2014] UKSC 9; [2014] 2 All ER 270 (‘Cramaso’).
4 [2011] CSIH 81, 2012 SC 240.
5 Lord Reed SCJ delivered a judgment with which Lords Mance, Clarke, Carnwarth and Toulson 
SCJJ agreed); Lord Toulson SCJ also agreed with Lord Reed SCJ, but added a short judgment of 
his own, given the novelty of some of the issues raised by the appeal.
6 [2014] 2 All ER 270, 278 [21] (Lord Reed SCJ). Lord Toulson SCJ, at [2014] 2 All ER 270, 286 
[57], agreed in the following terms: ‘As a matter of general principle, a representation made during 
contractual negotiations for the purpose of inducing a contract will ordinarily be regarded as con-
tinuing until the contract is actually concluded because it will generally be reasonable for the 
representee to continue to rely on it.’
7 [2014] 2 All ER 270, 278 [22]
8 [2014] 2 All ER 270, 278 [23].
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not yet legally constituted (let alone even mentioned to the respondent as a pros-
pect), and so the primary significance of the ‘continuing representation’ argument 
before their Lordships’ Court related to the question of whether the respondent 
could be taken to have assumed a responsibility for the accuracy of its statement 
toward a party that, while non-existent when the statement was made, was neverthe-
less extant at the moment of contract formation and reliant on the representation that 
had earlier been made to its pre-incorporation agent. Again, their Lordships unani-
mously held that ‘the change in the identity of the prospective contracting party did 
not affect the continuing nature of the representation, or the respondents’ continuing 
responsibility for its accuracy’.9 In short, the ‘continuing’ nature of the representa-
tion communicated made it conceptually possible for that representation, and the 
representor’s associated responsibilities, to survive a change in the legal identity of 
the ultimate ‘representee’.

Cramaso is interesting, and potentially salient, not so much because of its reaf-
firmation of the long-uncontroversial phenomenon of ‘continuing representation’, 
but rather because of the step that followed: the connection asserted between the 
presence of that empirical phenomenon and the sequent legal question of the repre-
sentor’s ‘responsibility’ for any lack of accuracy found to have existed at the moment 
the representation induced contract formation.10 For uncertainty remains in the wake 

9 [2014] 2 All ER 270, 280 [30]. See also Lord Toulson SCJ at [2014] 2 All ER 270, 288 [64].
10 Note that it is occasionally suggested that the relevant period for assessing the continuing effect 
of a representation, and hence the duration of any responsibility to disclose changed circumstances, 
is the not the moment of contract formation but rather when the transaction is ‘closed’ or ‘com-
pleted’. See, e.g., Foodco UK LLP (t/a Muffin Break) v. Henry Boot Developments Ltd. [2010] 
EWHC 358 (Ch) (Lewison J) [209], [216] (Lewison J); Spice Girls Ltd. v. Aprilia World Service 
BV [2002] EWCA Civ 15; [2002] EMLR 27 [51] (Chadwick LJ). In support of this view, reliance 
is placed on Lord Wright MR’s judgment in the leading case of With v. O’Flanagan [1936] 1 Ch 
575, where his Lordship spoke of ‘the date at which the contract was completed’ ([1936] 1 Ch 575, 
580), and that the change in circumstances should have been disclosed to the purchasers ‘before 
they were allowed to close the transaction’ ([1936] 1 Ch 575, 580–581). However, Lord Wright 
MR also used the phrases ‘concluding a bargain’ ([1936] 1 Ch 575, 581) and ‘concludes the con-
tract’ ([1936] 1 Ch 575, 585), which are obviously more ambiguous as to the critical time that his 
Lordship had in mind. Moreover, the purchasers in With took possession of the medical practice 
that was the subject matter of the transaction on the same day as the contract to buy it was signed, 
and so no live issue as to timing arose. Romer LJ, in the same case, clearly regarded the relevant 
time for assessing falsity to be when ‘the contract was actually entered into’ ([1936] 1 Ch 575, 
586), which is also consistent with the editor’s headnote to the case: ‘the representation … must be 
treated as continuing until the contract was signed …’ ([1936] 1 Ch 575, 575–576). With respect, 
this is more consistent with orthodoxy in the field (see even Cramaso LLP v. Ogilvie-Grant [2014] 
UKSC 9; [2014] 2 All ER 270, 278 [22] (‘which became false by the time the contract was entered 
into’ (emphasis added)), even though some courts consider the justification for rescission of a 
contract induced by an innocent misrepresentation to reside in an unconscientious attempt, by the 
innocent misrepresentor, to enforce an executory transaction: Tanwar Enterprises Pty. Ltd. v. 
Cauchi (2003) 217 CLR 315, 325 [25] (Gleeson CJ, McHugh, Gummow, Hayne and Heydon JJ). 
That view, however, remains premised on the notion that the enforcement is wrongful because of 
an ex ante defect in the formation of the consensual arrangement caused by the innocent misrepre-
sentation. Indeed, were it otherwise, there might be no avoiding the slippery slope into lessening 
the demands of other conscience-based doctrines that are premised on procedural unconscionabil-
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of the case as to whether their Lordships have settled a question that has long 
remained unanswered in the common law: Is an innocently unknown and unsus-
pected change in the facts between the making of a representation and the represen-
tee’s adverse reliance thereon an ‘innocent misrepresentation’?11 In other words, 
how strict is the ‘responsibility for accuracy’ of which their Lordships spoke in 
Cramaso? Although I have in the past argued that ignorant supervening falsification 
is not innocent misrepresentation (except, perhaps, by dint of some unacknowledged 
fiction of applied law),12 certain obiter remarks made by their Lordships in Cramaso 
might now put that view under stress. Moreover, soon after Cramaso was decided the 
Inner House of the Scottish Court of Session, in Royal Bank of Scotland Plc v. 
O’Donnell,13 unanimously and unequivocally decided that ‘[s]o far as innocent mis-
representation is concerned, … the continuing nature of a representation provides a 
complete explanation for the availability of a remedy, whether reduction or with-
drawal from the contract’,14 and ‘it is immaterial whether or not the representor knew 
of the falsity of what he said … The subsequent falsification is enough by itself.’15

In this chapter I want to explore the correctness and desirability of that statement 
of the law, at least for legal systems whose core principles of contract are based on, 
or at least influenced by, the law of England. And although O’Donnell, like Cramaso, 
is a Scottish case, no reason exists to think that the preconditions for misrepresenta-
tion liability materially differ as between Scots law and the common law of England. 
In reaching the decisions they did, both the Cramaso and O’Donnell Courts relied 
indiscriminately on the standard, English-based common-law cases in the field, 
including the seminal 1936 English Court of Appeal authority of With v. O’Flanagan16 
(of which more later).

ity but which may nevertheless involve a delay between the formation and the performance of the 
impugned contract. For example, the New Zealand Supreme Court in Gustav & Co. Ltd. v. Macfield 
Ltd. [2008] 2 NZLR 735 was steadfast in maintaining that the relevant time for testing for uncon-
scionable dealing was when the contract was formed and not, as in that case, at some later time 
when the contract was confirmed as unconditional. When the contract was signed, the vendor’s 
special disadvantage (terminal cancer) was unknown to the purchaser, although it was known by 
the time of confirmation. Still, the Court held that extending the time for knowledge beyond the 
moment of contract formation (i.e., entertaining the notion of ‘supervening unconscionability’), at 
least for the unconscionable dealing doctrine, would ‘risk undermining contractual rights which 
have been properly acquired … [and] be to the detriment of the security of contractual relation-
ships’ ([2008] 2 NZLR 735, 746 [22]).
11 Compare Hudson (1969), p. 525.
12 See Bigwood (2005).
13 [2014] CSIH 84 (Lord Bracadale, Lord Drummond Young and Lord Wheatley).
14 [2014] CSIH 84, [30].
15 [2014] CSIH 84, [31].
16 [1936] 1 Ch 575. To be sure, although the O’Donnell Court purported not to speak for legal 
systems based on ‘English’ rather than Scots law ([2014] CSIH 84 [31]), it is notable that, in sup-
port of the conclusion quoted in the text above, their Lordships relied ([2014] CSIH 84, [30]–[31]) 
on the leading English case of With v. O’Flanagan and a leading English commentator in the field: 
Cartwright (2012) [4–27]. In addition, reliance was placed on Cramaso, which, of course, was 
binding on the O’Donnell Court. But as their Lordships noted, in Cramaso ‘the United Kingdom 
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The chapter will proceed as follows. First, in Part 2, the facts and decision in 
Cramaso are descriptively provided to set the stage for critical reflection on the 
‘unanswered question’ above. Next, in Part 3, an important distinction is drawn 
between two factually distinct scenarios where issues involving ‘continuing repre-
sentation’ might arise and generate ‘liability’ issues: (1) subsequent discovery, by 
the representor, of a continuing representation that was false when initially made, 
which falsity simply continued down to the moment of contract formation; and (2) 
subsequent discovery, by the representor, of a change in the material facts affecting 
the accuracy of an initially true continuing representation between the time of its 
making and the moment it induced adverse reliance on the part of the relevant rep-
resentee. Although the Cramaso Court acknowledges both potentialities, its remarks 
risk collapse of normatively distinct ‘responsibility’ inquiries pertaining to each 
scenario. The chapter then turns, in Part 4, to consider two competing juristic 
approaches that are evident (but unresolved) in the case law and which determine 
the ‘strictness’ of representor-responsibility for accuracy in supervening- falsification 
scenarios: (1) the ‘duty-to-communicate approach’, whereby liability for innocent 
misrepresentation turns minimally on representor-awareness of the change in facts; 
and (2) the ‘continuing-representation approach’, whereby liability for innocent 
misrepresentation is fully strict. Although personal preference is confessed for the 
duty-to-communication approach, as the continuing-representation approach argu-
ably implements an unacknowledged legal fiction that obscures vital conceptual 
aspects of the law relating to actionable misrepresentation (as opposed to the law 
governing causative mistakes more generally), Parts 5 and 6 of the chapter consider 
the possible harmless utility of tolerating fictive reasoning in the present context, 
simply for the purposes of the legal claim, and if only to settle a difficult legal ques-
tion in an apparently ‘intuitive’ way. However, if this is to be the way forward, 
preference is also confessed for a fiction that is presented in an ‘assumptive’ rather 
than an ‘assertive’ form. That is to say, the fiction should function as a deeming 
principle whereby a grammatical acknowledgement of falsity features in the rule as 
juridically presented: an initially true continuing representation that, innocently 
unknown to the representor,17 is falsified before it induces adverse reliance on the 
part of the representee is a legal equivalent of an innocent misrepresentation, or is 

Supreme Court reviewed a number of authorities, in Scotland, England and Australia’ ([2014] 
CSIH 84, [30]), all of which informed the Supreme Court’s ultimate conclusion for Scotland. 
There is no reason, therefore, to think that ‘Scots law’ and ‘English-based law’ differ, or need dif-
fer, in this particular area.
17 I accept throughout that failure to correct a subsequently discovered falsified continuing repre-
sentation might be negligent, i.e., if a reasonable person in the representor’s position exercising 
ordinary care would have discovered that the statement was or had become wrong. I am not con-
cerned with such cases, which may be sufficient to found liability for negligent misrepresentation. 
Generally, see Royal Bank of Scotland Plc v. O’Donnell [2014] CSIH 84 [34]ff ([35]–[36] espe-
cially). By ‘innocently unknown’ I want to indicate that there has been no failure, on the represen-
tor’s part, to observe ordinary care in not discovering the supervening falsification. Neither the 
representor or a reasonable person exercising ordinary care in the same circumstances would have 
realized that the originally true statement had become untrue.
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deemed to be one, or is treated as if it were one. It should not be presented as a state-
ment of legal fact, pure and simple.

2  Cramaso: The Facts, Litigation and Supreme Court 
Decision

In order to create a platform for approaching the ‘unanswered question’ posed in 
this chapter, this section simply presents, descriptively, the facts and litigation his-
tory of Cramaso up to the Supreme Court level.

2.1  The Facts and Litigation

The respondents in Cramaso were the trustee owners of a grouse moor (open grass-
lands) over which commercial shooting took place. The appellant was a limited 
partnership formed by a Mr. Erskine and his wife as a vehicle for entering into a 
commercial lease over the property. During negotiations, Mr. Erskine expressed 
concern over the size of the grouse population on the moor, to which the respon-
dents’ representative responded with an email containing an estimate of the grouse 
population extrapolated from grouse counts carried out on the moor earlier in the 
year. The email induced Mr. Erskine to proceed with the deal, and he instructed his 
solicitors to conclude the transaction not in his own name, but rather in the name of 
a limited-liability partnership. Negotiations continued with a representative of the 
respondent, who then became aware of Mr. Erskine’s intention to incorporate the 
appellant as the vehicle for the lease. Some 2–3 months after the critical email was 
received by Mr. Erskine, a lease was entered into between the respondents and the 
appellant, now incorporated as a limited partnership.

Mr. Erskine subsequently discovered that the estimate contained in the pre- 
contractual email he had received was well in excess of the actual population of 
grouse on the moor. The appellant argued, and the Lord Ordinary in the Outer House 
of the Court of Session accepted,18 that the email contained a material misrepresen-
tation, made honestly-but-negligently, based on the false implicit representation that 
the counts were representative of the grouse population of the moor, which misrep-
resentation had also induced Mr. Erskine to enter into the lease in question. A com-
plicating factor, though, was that Mr. Erskine was not actually a party to that lease; 
the appellant was. And although Mr. Erskine was the agent and directing mind of the 
appellant, the limited partnership was not in existence when the email containing 
the misrepresentation was sent and received. Thus, applying the principles 

18 [2010] CSOH 62 [104]–[105] (Lord Hodge).
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 enumerated in Caparo Industries plc v. Dickman,19 the Lord Ordinary held that the 
appellant’s claim must fail: the respondents, while owing a duty of care to Mr. 
Erskine, could owe no such duty to an entity that was not in existence at the time.

At first instance, then, the emphasis was purely on the legal situation as it existed 
when the relevant email was sent. And that is where the focus remained on appeal 
to the Second Division of the Inner House, except that there it was conceded on 
behalf of the respondents that, in appropriate circumstances, a duty of care could be 
owed to a class of persons, some of whom were non-existent at the relevant time. 
However, their Lordships20 accepted the respondents’ submission that when the 
email in the present case was sent, there was no one besides Mr. Erskine whose reli-
ance on it could reasonably have been foreseen by the respondents, thus destroying 
the possibility of proximity between the appellant and the respondents.

On appeal to the Supreme Court, though, the approach to the problem before their 
Lordships shifted significantly. Instead of asking whether circumstances existed in 
which a third party, the appellant, could sue for economic loss suffered as a result of 
reliance upon a negligent misrepresentation in respect of which it was not the addressee, 
the question now was whether the appellant, as the contracting party, had been induced 
to enter into the contract by a negligent misrepresentation made to it by the other party 
to the contract. And the answer to that question depended on whether the email had 
contained a continuing representation—a representation that was capable of remaining 
in effect until the contract was concluded—such that it was possible for the respondents 
to have assumed a responsibility toward the appellant for the accuracy of the represen-
tation, not at the time when it had been made to Mr. Erskine, but rather at the later time 
when it induced entry into the contract between the appellant and the respondents.

2.2  The Supreme Court’s Decision

Relying on earlier English,21 Scottish22 and Australian23 authorities, their Lordships 
in the Supreme Court did not hesitate to confirm the capacity of a pre-contractual 
representation to have so-called ‘continuing effect’. Although their Lordships 
seemed to endorse the proposition that pre-contractual representations will ‘ordi-
narily’ be regarded as continuing down to the moment of contract formation,24 Lord 

19 [1990] 2 AC 605.
20 [2011] CSIH 81, 2012 SC 240.
21 Smith v. Kay (1859) 7 HL Cas 750, 769 (Lord Cranworth); With v. O’Flanagan [1936] Ch 575, 
584 (Lord Wright MR).
22 Brownlie v. Miller (1880) 7 R (HL) 66; Brownlie v. Campbell (1880) 5 App Cas 925.
23 Jones v. Dumbrell [1981] VR 199, 203 (Smith J); Macquarie Generation v. Peabody Resources 
Ltd. [2000] NSWCA 361 [3]–[22] (Mason P).
24 [2014] 2 All ER 270, 278 [20] (Lord Reed SCJ), 286 [57] (Lord Toulson SCJ). Subsequently, in 
Royal Bank of Scotland Plc v. O’Donnell [2014] CSIH 84, it was opined ([30]) that ‘the continuing 
nature of [a representation made] will be the norm’.
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Reed SCJ made it clear that ‘whether a representation should be treated as continu-
ing depends upon the facts of the individual case’.25 So, for example, a representa-
tion may cease to have a continuing operation because it had been withdrawn or had 
lapsed,26 or the true facts had been discovered by the representee before the contract 
was concluded,27 or the circumstances had materially altered so as to render the 
original representation immaterial to the representee.28

More significant than a particular representation being treated as having continu-
ing effect, however, is what follows in law from that determination. For Lord Reed 
SCJ proceeded to indicate that the maker of a continuing representation conse-
quently shoulders ‘a continuing responsibility for its accuracy’.29 Accordingly:

… a person who subsequently discovers the falsity of facts which he has innocently misrep-
resented may be liable in damages if he fails to disclose the inaccuracy of his earlier repre-
sentation … The same continuing responsibility can be seen in the treatment of 
representations which are true when made, but which become false by the time the contract 
is entered into …30

His Lordship then concluded:

The law is thus capable, in appropriate circumstances, of imposing a continuing responsi-
bility upon the maker of a pre-contractual representation in situations where there is an 
interval of time between the making of the representation and the conclusion of a contract 
in reliance upon it, on the basis that, where the representation has a continuing effect, the 
representor has a continuing responsibility in respect of its accuracy.31

Applying that legal proposition to the facts, the Court was able quickly to dis-
pose of the appeal: the representation contained in the respondents’ email to Mr. 
Erskine ‘was undoubtedly of a continuing nature so long as Mr. Erskine remained 
the prospective contracting party’.32 The problem, however, was that the identity of 
the prospective contracting party altered during negotiations, and so the Court had 
to decide whether the representation, and the respondents’ responsibility for its 
accuracy, continued after the appellant was formed and had entered into the lease 
agreement on the strength of the representation that had been earlier made to 
Erskine, the original representee. Their Lordships held that they did:

In principle, the possibility that a representation may continue to be asserted, and may have 
a causative effect so as to induce the conclusion of the contract, is not necessarily excluded 
where, as in the present case, the contracting parties are not the original representor and 

25 [2014] 2 All ER 270, 278 [20]. The point is not fully elaborated in his Lordship’s judgment, 
although reference is made to the New South Wales Court of Appeal’s decision in Macquarie 
Generation v. Peabody Resources Ltd. [2000] NSWCA 361, where a detailed and nuanced discus-
sion is certainly to be found.
26 [2014] 2 All ER 270, 278 [20].
27 [2014] 2 All ER 270, 278 [20].
28 [2014] 2 All ER 270, 286 [57] (Lord Toulson SCJ).
29 [2014] 2 All ER 270, 278 [22].
30 [2014] 2 All ER 270, 278 [22].
31 [2014] 2 All ER 270, 278 [23].
32 [2014] 2 All ER 270, 278 [24].
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representee. In such a case, it is possible that the inference can be drawn from the parties’ 
conduct that they proceeded with the negotiation and conclusion of the contract on the basis 
that the accuracy of the representation continued to be asserted by the representor, implic-
itly if not expressly, after the identity of the prospective contracting party had changed. In 
such circumstances the representation may have continued to have a causative effect, so as 
to induce the conclusion of the contract.33

Once it could be inferred that a particular representation ‘continued to be made’ 
down to the moment of contract formation, it was also possible, said the Court, to 
infer that ‘the risk of harm being suffered as a result of reliance upon it, in the event 
that it was inaccurate, continued to be foreseeable’.34 It followed, then, that the rep-
resentor could be taken to have assumed, toward the contracting party who relied 
upon the representation, responsibility for its accuracy, even though that party was 
not the original representee.

Although counsel were unable to supply the Court with authority directly in 
point, their Lordships reached their conclusion on the ‘supervening representee’ 
issue by reference to the earlier decision of the House of Lords in Briess v. 
Woolley35—a case concerning the converse situation of a representation being made 
by (rather than, as in the instant case, to) an agent prior to the commencement of his 
or her agency.36 In that case the Court held that the agent, having made a continuing 
fraudulent misrepresentation with the intention of inducing the representee to enter 
into a contract, rendered the principal liable once the agent was appointed to conduct 
negotiations of behalf of the principal and a contract was then concluded between 
the principal and the representee. After his appointment, the agent continued to be 
fraudulent, and Lord Reid held that ‘[i]t was his duty, having made false representa-
tions, to correct them before the other party acted on them to his detriment, but he 
continued to conceal the true facts’.37 Lord Tucker added that if the person who made 
the misrepresentation ‘has, in the meantime, been appointed agent with authority to 
make representations for the purpose of inducing a contract he, in his capacity as 
agent, is, by his conduct, repeating the representation previously made by him’.38

Their Lordships in Cramaso considered that the same principle ought to apply in 
cases where the representation is made to (rather than, as in Briess v. Woolley, by) a 
person prior to the commencement of his or her agency:

In such a situation, depending of course on the facts, the representor can equally be taken to 
be, by his conduct, implicitly repeating the representation previously made, and can 
 therefore owe a duty in respect of the accuracy of the representation towards the agent’s 
principal.39

33 [2014] 2 All ER 270, 278–9 [25].
34 [2014] 2 All ER 270, 279 [26].
35 [1954] AC 333.
36 [2014] 2 All ER 270, 279 [27]; see also [2014] 2 All ER 270, 286 [58] (Lord Toulson SCJ).
37 [1954] AC 333, 349.
38 [1954] AC 333, 354.
39 [2014] 2 All ER 270, 279 [28] (Lord Reed SCJ); see also [2014] 2 All ER 270, 288 [64] (Lord 
Toulson SCJ).
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And it matters not whether the misrepresentation involved is fraudulent (as in 
Briess v. Woolley) or negligent (as in Cramaso), since both species of misrepresenta-
tion are equally capable of having a continuing causative effect down to the moment 
of contract formation, and this logically pertains regardless of whether it is the mis-
representor or the misrepresentee who became the agent of the party by whom the 
contract was concluded.40 ‘What matters’, said Lord Toulson SCJ in a separate judg-
ment, ‘is the continuing potency of the representation as an inducing factor. The 
potency and duration of a representation do not depend on the honesty or dishonesty 
of its maker.’41

From all this it followed that the change in the legal identity of the prospective 
contracting party in Cramaso affected neither the continuing nature of the represen-
tation nor the respondents’ continuing responsibilities for its accuracy. The initial 
negotiations with Mr. Erskine, during which the critical email had been communi-
cated, continued seamlessly after the appellant was to be used as the vehicle for Mr. 
Erskine’s investment. No line was drawn in the discussions; the negotiations were 
not begun afresh. The misrepresentation contained in the relevant email simply con-
tinued to remain operative in the mind of Mr. Erskine after he began to act as the 
appellant’s agent, and right down to the time when the lease was executed on behalf 
of the appellant entity through his agency. The representation thus induced the 
appellant to enter into the contract and, by allowing that to happen without with-
drawing the representation earlier made to Erskine in his personal capacity, the 
respondents

… by their conduct implicitly asserted to the appellant the accuracy of that representation; 
and they did so in a situation where it continued to be foreseeable that the representation 
would induce the other party to the negotiation to enter into a contract. They therefore 
assumed a responsibility towards the appellant for the accuracy of the representation.42

3  Reflections On What Cramaso Decided (and Did Not 
Decide?)

The primary question in Cramaso was whether a contracting party could be held 
responsible (legally liable) for a representation inducing the formation of a contract 
by someone other than the original representee. By recognizing, and then invoking, 
the concept of ‘continuing (mis)representation’, and in particular a factual inference 
drawn from the parties’ conduct that the relevant (mis)representation continued to be 
asserted, or at least repeated, expressly or implicitly, by the (mis)representor toward 

40 [2014] 2 All ER 270, 279–80 [29].
41 [2014] 2 All ER 270, 288 [63].
42 [2014] 2 All ER 270, 280 [31]. What followed in the case was a determination as to whether 
damages could thus be recovered for negligent misrepresentation under s. 10 of the Law Reform 
(Miscellaneous Provisions) (Scotland) Act 1985. It is unnecessary for present purposes to discuss 
that aspect of the case.
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a supervening (mis)representee, that primary question was answered in the affirma-
tive. Whether a (mis)representation is at the time of its making ‘continuing’ in 
nature, and, if so, whether it is adopted or reasserted by a supervening (mis)represen-
tor, or, if there is no supervening (mis)representor, whether it continues to be asserted 
in favor of and induces reliance in a supervening (mis)representee, must be a ques-
tion of fact to be decided in the context of each individual case.43 To the extent that 
the Supreme Court’s decision is support for that proposition, it might strike the 
observer as rather trite, even though the fact pattern involved in the litigation was, as 
Lord Toulson SCJ put it, ‘in some respects novel’.44 The process of reasoning toward 
their Lordships’ solution, however, was far from novel: a recognition that the mis-
representation as to the grouse population was, in fact, ‘continuing’ in nature, and 
that what was said in Briess v. Woolley about supervening (mis)representators applies 
equally, by converse analogical reasoning, to supervening (mis)representees as well.

If that were the entirety of their Lordships’ decision and reasoning in Cramaso, 
then one might be forgiven for regarding the case as both unsurprising and unre-
markable. But the Court did not stop there. Statements were made in the course of 
the two judgments delivered that, potentially at least, have doctrinal, conceptual or 
theoretical significance beyond the specific situation calling for the Court’s resolu-
tion in the particular dispute. The critical passage is this one, quoted earlier:

The law is thus capable, in appropriate circumstances, of imposing a continuing responsi-
bility upon the maker of a pre-contractual representation in situations where there is an 
interval of time between the making of the representation and the conclusion of a contract 
in reliance upon it, on the basis that, where the representation has a continuing effect, the 
representor has a continuing responsibility in respect of its accuracy.45

The words ‘in appropriate circumstances’ are italicized because it is not clear, at 
least to this writer, what qualificatory role they are serving in the context of the 
overall passage. The second group of italicized words imply that, provided the pre- 
contractual representation in question indeed ‘has a continuing effect’, the maker of 
the representation will have ‘a continuing responsibility’ in relation to its accuracy, 
which is the ‘basis’ of the law’s ability to impose the very ‘continuing responsibil-
ity’ (or liability) that is the subject of the Court’s legal statement. To be sure, what 
circumstances beyond those that are serving as the ‘basis’ for responsibility here 
could possibly serve to render such circumstances ‘appropriate’ for the imposition 
of ‘a continuing responsibility’?46 If the representation in question has a continuing 

43 On the question of how long a ‘continuing’ representation, if made, endures, see Furmston 
(1999), p. 570 [4.27].
44 [2014] 2 All ER 270, 283 [46].
45 [2014] 2 All ER 270, 278 [23] (Lord Reed SCJ) (emphasis added).
46 At [2014] 2 All ER 270, 279 [26] the Court added that once it was shown that a continuing rep-
resentation had been made, ‘it may also be inferred that the risk of harm being suffered as a result 
of reliance upon it, in the event that it was inaccurate, continued to be foreseeable’ (emphasis sup-
plied). However, it is to borne in mind that the basis of liability in this case was negligence, and the 
requirement of foreseeability did not form part of the Court’s general statement about the precondi-
tions for ‘continuing responsibility’ for accuracy in the text above.
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effect in the mind of the representee and, at the conclusion of a contract in reliance 
upon it, it is proven to be an inaccurate representation of reality, then the tenor of the 
passage seems to be that that is a sufficient reason for imposing liability (qua mis-
representation) without more. If the words ‘in appropriate circumstances’ are not, 
therefore, to be rendered redundant, then they seem to introduce a strange circular-
ity into the basis for imposing responsibility for false or falsified continuing caus-
ative statements.

That peculiarity aside for the moment, the Court’s assertion that ‘where the rep-
resentation has a continuing effect, the representor has a continuing responsibility 
in respect of its accuracy’ is itself recondite, as their Lordships do not disclose, let 
alone discuss, the precise nature and boundaries of that ‘continuing responsibility’ 
in relation to the accuracy of the continuing representation. In particular, how strict 
is the responsibility that ultimately serves as a basis for the imposition of legal lia-
bility, whether in the form of damages, imposition of an enforcement disability, or 
state-assisted rescission of a contract that resulted from the inaccurate statement?

The answer to that question, it seems to me, depends, first and foremost, on an 
acknowledgment of a crucial distinction recognized in the case law47 and alluded to 
at one point in Lord Reed SCJ’s judgment in Cramaso:

[A] person who subsequently discovers the falsity of facts which he has innocently misrep-
resented may be liable in damages if he fails to disclose the inaccuracy of his earlier repre-
sentation … The same continuing responsibility can be seen in the treatment of 
representations which are true when made, but which become false by the time the contract 
is entered into …48

In the first situation described in this passage, there is no change in the material 
facts between the making of the (continuing) representation and the representee’s 
reliance upon it: the representation was simply false from the start, albeit that the 
misrepresentor was unaware of that fact at the time. The normativity of this situation 
is, accordingly, straightforward: the representor is responsible for the accuracy of 
the continuing statement because, unless the statement happened to become true 
prior to conclusion of the contract,49 the representation is an uninterrupted misrep-
resentation throughout. It is a case of ‘continuing misrepresentation’ rather than 
‘continuing representation’ per se.50

47 See, in particular, Fry J’s well-known dictum in Davies v. London and Provincial Marine 
Insurance Co. (1878) 8 Ch D 469, 475.
48 [2014] 2 All ER 270, 278 [22] (emphasis added).
49 See, e.g., Briess v. Woolley [1954] AC 333, 353 (Lord Tucker); Spencer Bower and Turner (1974), 
[75], citing as an example Ship v. Crosskill (1870) LR 10 Eq 73, 85 and 86 (Romilly MR). See also 
Johnson v. Seymour, 44 NW 344 (1890); American Law Institute (1981), §165.
50 To be sure, most of the cases that explicitly support the proposition that a representation might 
have ‘continuing’ effect after being made have involved representations that were false ab initio: 
they have involved continuing misrepresentations rather than continuing representations simplic-
iter. See, e.g., Smith v. Kay (1859) 7 HLC 750; 11 ER 299; Briess v. Woolley [1954] AC 333; 
Meluish v. Milton (1976) 3 Ch D 27; Spice Girls Ltd. v. Aprilia World Service BV [2002] EWCA 
Civ 15. The exceptions are the cases involving changed intention, such as DPP v. Ray [1974] AC 
370 and Jones v. Dumbrell [1981] VR 199—cases that will of necessity involve known, rather than 
unknown, supervening falsification.
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This in fact denotes the scenario that occurred, and which concerned the Court, 
in Cramaso. What began as a negligent misrepresentation in an email to Mr. Erskine 
simply continued in effect as a negligent misrepresentation right down to the 
moment of contract formation with a fresh party, the appellant. No question of 
supervening falsification arose; all that ‘supervened’ was the ultimate ‘(mis)repre-
sentee’ involved. The quoted passage above contemplates that an initially innocent 
misrepresentee may subsequently discover the falsity of his or her original state-
ment before it induces entry into the contract in question—a case of supervening 
discovery of the facts, if you like.

But even this contingency—supervening discovery of an original but as yet 
unrelied- upon falsehood—does not complicate the normativity of the ‘responsibil-
ity’ or ‘liability’ questions in the first category of the case described. For the signifi-
cance of the representor subsequently discovering the error in his or her initial (and 
continuing) statement, and failing thereafter to disclose the truth before the repre-
sentee acted on it, relates merely to the type of misrepresentation found to have been 
made—that is, whether it is an innocent or a non-innocent misrepresentation. The 
significance of such a distinction in common law (including equity) relates singu-
larly to the matter of remedy (or relief) available to the misrepresentee, and not at 
all to the anterior substantive question of whether conduct in the nature of ‘misrep-
resentation’ has actually occurred or not. Responsibility for ‘misrepresentation’ in 
such cases is necessarily strict, except that the extent of the liability imposed—the 
ultimate restorative duty—will depend on additional legal fault criteria accompany-
ing the particular misrepresentation (that is, whether fraud or negligence was 
involved in the conveyance of the false information). Generally, the extent of liabil-
ity varies with the degree of culpability on the part of the misrepresentor as at the 
moment of contract formation: the worse the misrepresentation, the greater is the 
liability or restorative duty (including diminishment of available defences).

The second situation mentioned in the above-quoted passage from Cramaso, 
however, is fundamentally different. Here we are concerned with supervening falsi-
fication or a change in the material facts: a representation of a continuing nature 
was made that, while true when made, had nevertheless become objectively false by 
the time it induced reliance on the part of the (original or supervening) representee. 
Although this is very different from what occurred and concerned the Court in 
Cramaso, the words I have italicized above—‘[t]he same continuing responsibility 
can be seen’—indicate that the Court nevertheless saw its statement of principle—
that ‘where the representation has a continuing effect, the representor has a continu-
ing responsibility in respect of its accuracy’—as applying equally to 
supervening-falsification claims, as if no important normative or conceptual differ-
ence exists between such claims and the simpler and more common ‘continuing- 
misrepresentation’ or ‘supervening discovery-of-the-truth’ variety of case.

However, it strikes me that the normativity of supervening-falsification cases dif-
fers markedly from simple continuing-misrepresentation scenarios. The maker of a 
subsequently falsified causative statement may or may not have been aware of the 
change in the material facts before the moment of contract formation. In the 
continuing- misrepresentation scenario, the state of the misrepresentor’s knowledge 
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as to falsity relates singularly (and merely) to the classification of the misrepresen-
tation made, whereas in supervening-falsification cases it relates, potentially at 
least, to the foundational question of whether a jural ‘misrepresentation’ can be said 
to have been made at all. Responsibility for the false causative statement is not nec-
essarily strict, as it is in the former category of case.

None of this, however, is signified anywhere in the judgments in Cramaso, 
although perhaps it is what the Court had in mind when their Lordships stated that 
a continuing responsibility for continuing representations will be imposed ‘in 
appropriate circumstances’. Imposing responsibility in circumstances of innocently 
unknown and unsuspected supervening falsification might not, for example, be con-
sidered ‘appropriate’ in legal contemplation, except that such a conclusion would 
seem at variance with their Lordships’ previously quoted statement that ‘[t]he same 
continuing responsibility can be seen in the treatment of [subsequently falsified 
continuing representations]’.51 When one examines, however, the authority that 
their Lordships cite as an example in support of that proposition—Shankland & Co. 
v. Robinson & Co.,52 a genuine supervening-falsification case—no definitive answer 
to the parameters of responsibility for continuing representations is anywhere to be 
found. For in the relevant passage referred to in Shankland, Lord Dunedin said this:

There is [in relation to a contract of sale, which is made at arm’s length and not a contract 
uberrimae fidei such as insurance] … no general duty of disclosure of all surrounding cir-
cumstances. I do not doubt that, once the representation had been made, if anything had 
happened to alter the [representee’s] view of the truth of that representation, they would 
have been bound to disclose what had happened, for the representation was a continuing 
representation.53

The words ‘bound to disclose’ have been italicized because they tend to indicate 
that Lord Dunedin conceptualized the representor’s responsibility for supervening 
falsification as residing in some sort of undischarged duty to notify a material 
 alteration in the facts upon which his or her representee was originally relying. 
However, framing the matter in that manner immediately implies that some level of 
awareness of the change in the facts is required on the part of the representor, for as 
Fletcher- Moulton LJ once famously remarked in Joel v. Law Union Assurance Co. 
Ltd.54: ‘The duty is a duty to disclose, and you cannot disclose what you do not 
know.’55

And so the question remains: Is responsibility for supervening falsification of 
originally truthful statements minimally preconditioned on representor-awareness 
of the change in the material facts? To my knowledge, no unambiguous answer 
exists in any of the decided Anglo-Commonwealth cases in this area,56 and Cramaso, 

51 [2014] 2 All ER 270, 278 [22] (emphasis added).
52 1920 SC (HL) 103.
53 1920 SC (HL) 103, 111 (emphasis added).
54 Joel v. Law Union Assurance Co. Ltd. [1908] 2 KB 836.
55 [1908] 2 KB 836, 884.
56 This has remained so despite the issue being well identified for well over four decades. See 
Hudson (1969), p. 525.
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to the extent that it purports to rely on those cases for Scotland, affords no exception 
to that observation.57 Certainly, nowhere in the Court’s judgments do their Lordships 
explore, in a dedicated or self-conscious way, the preconditions for or parameters of 
a representor’s ‘continuing responsibility’ for the accuracy of pre-contractual state-
ments that have a ‘continuing effect’ in supervening-falsification scenarios. All that 
is implied is that they are ‘the same’ as for continuing-misrepresentation situations. 
However, as we have just seen, the normativity of continuing-misrepresentation 
claims and subsequent-falsification claims is different. From the standpoint of 
responsibility for misrepresentation, no legal fiction is involved in the former cate-
gory of case, as some sort of ‘misrepresentation’ is inevitably made from the outset. 
Whether a misrepresentation can be said to have been ‘made’ in the latter class of 
case, however, might indeed require resorting to fictive reasoning (or doctrinal ellip-
sis, intellectual shortcut, legal shorthand or deeming principle), at least where the 
law wants to say that innocently unknown and unsuspected supervening falsifica-
tions are, or are at least tantamount to, innocent misrepresentations. It is to that 
matter that the remainder of this chapter is directed.

4  The Unanswered Question: Is Innocently Unknown 
and Unsuspected Supervening Falsification an ‘Innocent 
Misrepresentation’?

The question that to my mind is left begging in the wake of Cramaso—or, worse, is 
actually begged in their Lordships’ obiter remarks—is whether, in supervening- 
falsification situations, knowledge by the representor of the changed circumstances 
affecting the accuracy of the original statement is a precondition for responsibility 
under the law relating to misrepresentation in particular (as opposed to the law of 
‘contractual mistake’ more broadly). Little (to no) reflection or analysis tends to 
feature on this question in the scholarly texts and articles in the field. Indeed, most 
textbook writers do not even mention the knowledge conundrum, let alone reckon 
with it, while others tend quickly to dispose of it with such seemingly categorical 
assertions as the following:

Where … subsequent falsifying circumstances arise unbeknown to the representor, a mis-
representation is still taken to have been made at the time of contracting, but it is an inno-
cent misrepresentation.58

Such a proposition, while undoubtedly under-examined, might well be appealing 
and defensible on heuristic grounds; however, to my mind there is, potentially at 
least, an element of fiction at play here—an artifice of legal reasoning (of which 

57 Obviously, as mentioned in the introduction to this chapter, Royal Bank of Scotland Plc v. 
O’Donnell [2014] CSIH 84 is now an exception to the observation for Scotland, but this is a matter 
to which I shall have to return later in the chapter.
58 Carter (2013), p. 379 [18–17]. No specific authority is cited for this proposition.

8 Continuing Representations and Strict Responsibility for Accuracy After Cramaso…



202

more shortly). Certainly the issue warrants, and can sustain, much greater scrutiny 
and analysis than it has tended to receive in the standard textbook and judicial treat-
ments of the subject.

4.1  The Locus Classicus: Lord Wright MR’s Judgment 
in With v. O’Flanagan

The authority typically cited as containing the leading pronouncements in this area 
of the law is With v. O’Flanagan,59 a 1936 decision of the English Court of Appeal 
involving an action for rescission of a contract where there had been a subsequent 
falsification of an originally true statement made at the start of pre-contractual nego-
tiations for the sale and purchase of a medical practice. Indeed, Lord Reed SCJ in 
Cramaso cited Lord Wright MR’s judgment in With favorably in support of the 
proposition that ‘because the court is satisfied in a proper case on the facts that [the 
continuing representation that had been made] remained operative in the mind of 
the representee … the representee should not be bound’.60 This tends to imply that 
his Lordship regarded as a sufficient basis for liability on the ground of misrepre-
sentation the combination of two facts, and two facts alone: (1) a causative ‘continu-
ing’ representation was made, which (2) had become objectively false by the time 
the contract was concluded. However, slightly later in his judgment Lord Reed SCJ 
also approved of Lord Dunedin’s remarks in Shankland & Co. v. Robinson & Co.,61 
quoted earlier. Those remarks, it will be recalled, linked the representor’s responsi-
bility in subsequent-falsification cases to an undischarged disclosure obligation, 
which implies a rather different basis for liability: one that includes the concept of 
‘continuing representation’ but which also adds a layer of complexity (or inquiry) 
not assumed or acknowledged by their Lordships in Cramaso.

Unfortunately, close analysis of Lord Wright MR’s judgment in With discloses a 
distinct lack of stability as to the true basis of ‘responsibility’ or ‘liability’ in the 
present context. For in the course of his judgment his Lordship62 actually advances 

59 [1936] Ch 575.
60 [1936] Ch 575, 584, quoted in Cramaso [2014] 2 All ER 270, 277 [18] (Lord Reed SCJ).
61 1920 SC (HL) 103.
62 Romer LJ and Clauson J agreed, although Romer LJ stated the principle thus: ‘If A. with a view 
to inducing B. to enter into a contract makes a representation as to a material fact, then if at a later 
date and before the contract is actually entered into, owing to a change of circumstances, the rep-
resentation then made would to the knowledge of A. be untrue and B. subsequently enters into the 
contract in ignorance of that change of circumstances and relying on that representation, A. cannot 
hold B. to the bargain. There is ample authority for that statement and, indeed, I doubt myself 
whether any authority is necessary, it being, it seems to me, so obviously consistent with the plain-
est principles of equity’ ([1936] 1 Ch 575, 586 (emphasis added)). Although in contrast to Lord 
Wright MR, this statement is not premised on a disclosure obligation, the emphasized words nev-
ertheless tend to indicate a narrow conception of liability here—one that presupposes representor-
awareness of the changed circumstances.
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two explanations as to why the purchasers in the case were entitled to rescind the 
contract of sale because of the changed circumstances affecting the accuracy of the 
vendor’s original statement as to the turnover of the medical practice sold. According 
to the first, which for convenience we can call the ‘duty-to-communicate approach’, 
the vendor came under a responsibility to communicate the changed circumstances 
in relation to the subject matter of the contract once he learned of them.63 The power 
to rescind for innocent misrepresentation thus derived from the vendor’s failure to 
communicate the known change of circumstances affecting the accuracy of his ear-
lier ‘continuing’ representation. On the second explanation for the result in the case, 
which (again for convenience) we can call the ‘continuing-representation approach’, 
‘a representation made as a matter of inducement to enter into a contract is to be 
treated as a continuing representation’.64 Thus, the purchasers were entitled to have 
the contract set aside because, in legal contemplation, the vendor’s representation 
remained ‘in effect’ between the time of its making and the later moment of contract 
formation, when the purchasers acted on it, ‘and because the Court is satisfied in a 
proper case on the facts that it remained operative in the mind of the … [purchasers]’.65

Although each of Lord Wright MR’s rationales might, as his Lordship remarked 
in his judgment, ultimately produce ‘the same effect’,66 they are nevertheless capa-
ble of presenting as alternative rather than complementary (interactive, integrated, 
nested) juristic approaches to responsibility in this area of the law. To my mind, this 
is where the current conceptual instability lies, and it is a concern that is typically 
either overlooked or under-appreciated, presumably unconsciously, by modern 
courts,67 including, apparently, their Lordships in Cramaso itself.68 Of course, if the 
respective approaches routinely produce ‘the same effect’, it might well be consid-
ered of little practical consequence which of Lord Wright MR’s rationales is ulti-

63 See [1936] Ch 575, 581–583 (Lord Wright MR).
64 [1936] Ch 575, 584.
65 [1936] Ch 575, 585. Again, this passage from With was approved by the Court in Cramaso 
[2014] 2 All ER 270, 277 [18].
66 [1936] Ch 575, 584.
67 An example of this phenomenon from my own legal system can be found in Macquarie 
Generation v. Peabody Resources Ltd. [2000] NSWCA 361, where, after expounding the line of 
authorities that emphasizes the basis of the defendant’s liability as resting on a failure to disclose 
changed circumstances, Beazley JA ([2000] NSWCA 361, [87]), observed: ‘This principle can be 
viewed in another way. The representation must be true when acted upon. … Accordingly, even if 
there is no duty of disclosure but information has been volunteered which is material and which 
subsequently becomes false, the representor must correct the information or take the consequences 
…’ In support of this proposition his Honor cites Sibley v. Grosvenor (1916) 21 CLR 469, 473 
(Griffith CJ, Gavan Duffy and Rich JJ agreeing), although Griffith CJ’s words seem to have been 
taken quite out of context. Rather, they related to an argument made against the materiality of the 
representations in that case; and in any event, Sibley v. Grosvenor did not involve supervening 
falsification at all.
68 Again, recall how Lord Reed SCJ in Cramaso approves of both the continuing-representation 
approach from Lord Wright MR’s judgment in With v. O’Flanagan ([2014] 2 All ER 270, 277 [18]) 
and, soon afterwards (([2014] 2 All ER 270, [22]), Lord Dunedin’s ‘duty-to-communicate’ ratio-
nale from Shankland & Co. v. Robinson & Co.
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mately deemed authoritative, although, as I have attempted to show elsewhere,69 a 
preference for one approach over the other can carry doctrinal or conceptual impli-
cations for our general comprehension of the law relating to pre-contractual misrep-
resentation, particularly for maintaining its intellectual separation from the wider 
law of contractual mistake.

Before considering the merits (or demerits) of the respective juristic approaches 
to the phenomenon of supervening falsification, it is as well to elucidate each 
approach in slightly more detail. This is with a view, ultimately, to creating a back-
drop for the possible implementation of a legal fiction, which, if of the ‘assumptive’ 
(rather than ‘assertive’) variety, might offer a plausible and tolerable device for set-
tling which of the two approaches should prevail in the present context.

4.1.1  The Duty-to-Communicate Approach: A ‘Non-disclosure’ Theory 
of Responsibility for Accuracy

The first rationale in support of the Court’s decision in With v. O’Flanagan—the 
duty-to-communicate approach—is captured in two curial passages cited approv-
ingly by Lord Wright MR in the course of his judgment:

[I]f a statement has been made which is true at the time, but which during the course of the 
negotiations becomes untrue, then the person who knows that it has become untrue is under 
an obligation to disclose to the other the change of circumstances.70

I take it to be quite clear, that if a person makes a representation by which he induces 
another to take a particular course, and the circumstances are afterwards altered to the 
knowledge of the party making the representation, but not to the knowledge of the party to 
whom the representation is made, it is the imperative duty of the party who has made the 
representation to communicate to the party to whom the representation has been made the 
alteration of those circumstances; and that this Court will not hold the party to whom the 
representation has been made bound unless such a communication has been made.71

As the italicized words denote, on this approach knowledge by the representor of 
the changed circumstances is elemental to his or her responsibility as a ‘misrepre-
sentor’. Moreover, such a responsibility is seen to derive from an undischarged 
‘duty’ to disclose the known change in circumstances before the falsified statement 
induced a decisive act on the part of the representee. Indeed, many learned sources72 

69 Bigwood (2005).
70 [1936] 1 Ch 575, 582, quoting Fry J in Davies v. London & Provincial Marine Insurance Co. 
(1878) 8 Ch D 469, 475 (emphasis added).
71 [1936] 1 Ch 575, 583, quoting Turner LJ in Traill v. Baring (1864) 4 De GJ & S 318, 329; 46 ER 
941, 946 (a passage itself cited with approval by Fry LJ in In re Scottish Petroleum Co. (1883) 23 
Ch D 413) (emphasis supplied).
72 See, e.g., Spencer Bower et al. (1990), p. 213 (‘if and when [the representor] acquires knowledge 
of the supervening facts’); Beale et al. (2015), vol. 1, [7–021]: ‘A statement may be made which is 
true at the time, but which subsequently ceases to be true to the knowledge of the representor 
before the contract is entered into. In such circumstances, a failure to inform the representee of the 
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have appeared to endorse such an approach, which also explains why a number of 
treatise writers, not to mention the preponderance of contemporary courts,73 have 
tended to present With v. O’Flanagan, or similar such cases, as examples of ‘action-
able non-disclosure’, or ‘misrepresentation by way of non-disclosure’, rather than 
(apparently) as instances of ‘misrepresentation’ simpliciter. On this conceptualiza-
tion of the law in this area, where the known subsequently falsifying event places 

change in circumstances will itself amount to a misrepresentation, unless in the context it is quite 
clear to the reasonable recipient of the information that the party who gives it accepts no responsi-
bility for its accuracy or for reviewing it’ (emphasis supplied); Guest et al. (2015), vol. 1, [7–022]: 
‘Representations are treated for many purposes as continuing in their effect until the contract 
between the parties is actually concluded. This is one reason why a statement which is true when 
made but which ceases to be true to the knowledge of the representor before the contract is con-
cluded is treated as a misrepresentation unless the representor informs the representee of a change 
in circumstances’ (emphasis added); American Law Institute (1981), §161 (‘When Non-Disclosure 
Is Equivalent to an Assertion’), cmt (c). (All categories under §161 presuppose knowledge of the 
non-disclosed fact: ‘A person’s non-disclosure of a fact known to him is equivalent to an assertion 
that the fact does not exist in the following cases only: … “(a) where he knows that disclosure of 
the fact is necessary to prevent some previous assertion from being a misrepresentation or from 
being fraudulent or material”’ (emphasis supplied)); Lord (1990), §69:22.
73 For recent examples, see: Spice Girls Ltd. v. Aprilia World Service BV [2002] EWCA Civ 15; 
[2002] EMLR 27, [51] (Chadwick LJ): ‘[I]f at the time when [the representation] is continuing the 
representor discovers that the representation was false when made or has become false since he 
should correct it’ (emphasis added); Foodco UK LLP (t/a Muffin Break) v. Henry Boot Developments 
Ltd. [2010] EWHC 358 (Ch) (Lewison J) [212]: ‘The duty is to communicate a change of circum-
stance which the representor knows has falsified a previous representation where the falsity exists 
at the date when the contract is concluded’; [2010] EWHC 358, [284] ‘In my judgment a duty to 
correct would only arise if Henry Boot knew that previous representation that it had made had 
become false …’ (emphasis added); Quigley v. Masteron [2011] EWHC 2529 (Ch) [27] (Henderson 
J): ‘[Counsel] … referred to the well established principle that a pre-contractual inducement which 
is true when made, but when ceases to be true to the knowledge of the representor before the con-
tract is concluded, is treated as a misrepresentation unless the representor informs the representee 
of the change in circumstances: see With v. O’Flanagan …’ (emphasis added); Burntcooper Ltd. 
(t/a Contemporary Design Unity) v. International Travel Catering Association Ltd. [2014] EWHC 
148 (Comm), [2014] All ER (Comm) 1055, [55] (Judge Mackie QC): stating the following as one 
of the ‘exceptions to the rule that a person who is about to enter into an agreement is under no duty 
to disclose material facts which he knows but which the other party does not know’: ‘Second, a 
person may have a duty to disclose material facts which come to his notice before the conclusion 
of a contract if they falsify a representation previously made by him: With v. O’Flanagan …’ 
(emphasis added); Frank Houlgate Investment Co. Ltd. v. Biggart Baillie LLP [2014] CSIH 79 
[28]–[29], [32] (Lord Menzies) (discussion appears premised on the view that representee-knowl-
edge (discovery of the truth) is required (upon which a disclosure obligation arises), although that 
case, if the misrepresentation argument had been successful, would have involved a continuing 
misrepresentation rather than a subsequent-falsification situation); Wemyss v. Katim [2014] EHC 
292 (QB) (HHJ David Cooke) [37] (obiter remark but premised on discovery by the maker of the 
supervening falsification); Global Flood Defence Systems Ltd. v. Johann Van Den Noort Beheer 
BV [2016] EWHC 99 (IPEC) (Judge Hacon) [35]: ‘Silence by itself cannot found a claim in mis-
representation …. However, a representation which is left unqualified by the representee is to be 
treated as a continuing representation …. Thus, while there is no duty to keep the representee 
constantly updated, there is a duty on the representor to communicate a change of circumstance 
which, to the representor’s knowledge, has by the date of the contract falsified the representation’ 
(emphasis added).
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the representor (D) under a responsibility to modify or withdraw the information 
contained in his or her original statement—which corrective responsibility, notice, 
arises primarily because D made a factual statement that intentionally, knowingly or 
was naturally capable of operating ‘continuously’ on the representee’s (P’s) mind 
down to the moment of contract formation—P is entitled to infer, continuously, the 
non-existence of such changed circumstances simply from D’s persistent silence in 
respect of them.74 D is, accordingly, adjudged responsible as a misrepresentor not 
merely because his representation endured (or was ‘constantly remade’) for a period 
after it was made and induced reliance, but rather (and more significantly) because 
his words ‘created a false impression at a time when [D] had an opportunity to 
prevent reliance thereon’.75 (The full significance of the italicized words will 
become clearer later, after the continuing-representation approach is discussed, as 
they are consistent with an agency-responsibility account of liability for misrepre-
sentation, whether innocent or non-innocent.)

Now, it is not uncommon for courts76 and commentators77 to assume or assert that 
D’s discovery of the changed circumstances affecting the accuracy of his or her 
original representation, accompanied by a subsequent failure to act correctively, 
must necessarily entail a fraudulent misrepresentation on the part of D.78 This, how-
ever, is a mistake, for it overlooks Lord Wright MR’s acknowledgement in With v. 

74 Compare Halsbury’s Laws of England (4th ed), vol. 31, [748].
75 Keeton (1936), p. 6 (emphasis added).
76 See, e.g., the authorities cited in Spencer Bower et al. (1990), pp. 214–215, n. 2; and see Jones v. 
Dumbrell [1981] VR 199, 203–204 (Smith J), relying on Robertson v. Belson [1905] VLR 555 
(even though the representation ‘is true when made, but becomes false to the knowledge of the 
representor before the contract is concluded, and he thereafter, with that knowledge, by his conduct 
continues the representation, in fact and not merely constructively, then the essential element of 
intention to defraud is present and his liability in deceit is the same as if the representation had 
been false to his knowledge when originally made’). See also Foodco UK LLP (t/a Muffin Break) 
v. Henry Boot Developments Ltd. [2010] EWHC 358 (Ch) [213]–[214] (Lewison J); but the view 
expressed [2010] EWHC 358 [213], that knowledge implies fraud, then sits uneasily with [2010] 
EWHC 358 [214], where his Lordship cites Lord Wright MR’s passage in With v. O’Flanagan 
[1936] 1 Ch 575, 584, where it was accepted that the disclosure failure may be inadvertent or 
innocent. I find it impossible to reconcile those two stances. Some courts, it should be noted, have 
categorically held to the contrary, namely, that failure to disclose a supervening change of facts 
will not be fraudulent, because the representor will not be dishonest; see, in particular, Thomas 
Witter Ltd. v. TBP Industries Ltd. [1994] Tr LR 145, rightly criticized in this connection by Beale 
(1995), pp. 385–386.
77 See, e.g., Spencer Bower et al. (1990), [12.09], Spencer Bower and Turner (1974), pp. 121–122, 
cf. Spencer Bower et al. (2000) pp. 62–63, and Carter (2013), p. 379 [18–17] (‘Knowledge by [the 
time of contract formation] of the true facts makes the representation fraudulent’); Dawson and 
McLauchlan (1981), p. 23 (‘If the representor is unaware of the changed circumstances, there is 
still a misrepresentation, albeit innocent. If he is aware, it is a case of fraudulent 
misrepresentation.’).
78 For D to be liable as a fraudulent misrepresentor, it must be shown not only that was D aware of 
the altered circumstances, but also that she or he then deliberately suppressed the fresh information 
with a view to deceiving P. For a recent example, see Wickens v. Cheval Property Developments 
Ltd. [2010] EWHC 2249 (Ch), especially [18].
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O’Flanagan itself, namely, that liability for non-disclosure in this context need not 
import fraud in its strict, common-law sense79:

… because the failure to disclose, though wrong and a breach of duty, may be due to inad-
vertence or a failure to realize that the duty rests upon the party who has made the represen-
tation not to leave the other party under an error when the representation has become 
falsified by a change of circumstances.80

So, once D is shown to have came under a disclosure obligation by virtue of his 
or her continuing representation and subsequent discovery of the altered facts, any 
sequent failure by D to discharge that obligation might occur deceitfully,  negligently 
or innocently, depending on the quality of the mind and the circumstances that 
accompanied D’s non-disclosure. In other words, D’s ‘responsibility’ to correct or 
withdraw his or her original representation might well be strict, hence resulting in 
liability for ‘innocent misrepresentation’ upon breach, rather than preconditioned 
on the legal fault criteria of fraud or negligence. Accordingly, under the duty-to- 
disclose approach, or the non-disclosure theory of responsibility for supervening 
falsification, it follows that while the creation of D’s disclosure obligation is precon-
ditioned on D becoming sufficiently aware of the change in the material facts, D’s 
liability as a misrepresentor through failure to discharge that contingent obligation 
does not turn on D also knowing that she or he had come under an obligation to 
withdraw or amend the subsequently falsified statement. Only in that sense is 
 liability for supervening falsification under the duty-to-communicate approach 
‘strict’, in contrast to the continuing-representation approach, where responsibility 
for changed circumstances is essentially automatic and fully strict.

4.1.2  The Continuing-Representation Approach: Strict Responsibility 
for Accuracy

After enumerating Fry J’s duty-to-communicate approach in Davies v. London & 
Provincial Marine Insurance Co, Lord Wright MR in With v. O’Flanagan turned to 
expressing what he considered to be another way of putting the matter, ‘though with 
the same effect, and that is on the ground that a representation made as a matter of 
inducement to enter into a contract is to be treated as a continuing representation’.81 
In this he relied on a passage from Lord Cranworth’s judgment in Smith v. Kay,82 

79 [1936] 1 Ch 575, 584 (Lord Wright MR). Compare also American Law Institute (1981), §161, 
cmt (b): ‘The notion of disclosure necessarily implies that the fact in question is known to the 
person expected to disclose it. But the failure to disclose the fact may be unintentional, as when 
one forgets to disclose a known fact, and it is then equivalent to an innocent misrepresentation.’
80 There are further alternatives. The representor, when she or he came under the duty, may have 
honestly (but mistakenly) believed that the representee had also become aware of the change, or 
the representor may have forgotten the representation originally made by him; cf. Jones v. Dumbrell 
[1981] VR 199, 203 (Smith J).
81 [1936] 1 Ch 575, 584.
82 (1859) 7 HLC 750, 769; 11 ER 299, 307.
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concerning a causative (mis)representation made some time before the moment of 
contract formation—a passage also cited approvingly by their Lordships in 
Cramaso83:

It is a continuing representation. The representation does not end for ever when the repre-
sentation is once made; it continues on. The pleader who drew the bill, or the young man 
himself, in stating his case, would say, Before I execute the bond I had been led to believe, 
and I therefore continued to believe, that it was executed pursuant to the arrangement.

Needless to say, one cannot argue with the empirical observation that many (if 
not most) representations, once made, are ‘continuing representations’ in the sense 
that they naturally and reasonably operate upon the representee’s mind, and hence 
induce reliance, even though they had been communicated by or on behalf of the 
representor at some earlier point in time. There can be no denying that, much like 
offers of indefinite duration84 and repudiations not retracted before acceptance,85 
representations may genuinely endure until they lapse or are otherwise destroyed or 
withdrawn—that is, they can continue ‘in reality and not merely by construction of 
law’.86 Whether they do so or not, and, if so, for how long, must, as the Court rightly 
accepted in Cramaso, ‘depend … on the facts of the individual case’.87 In that regard 
their Lordships approved of Mason P’s judgment in Macquarie Generation v. 
Peabody Resources Ltd.,88 where, citing American authority,89 his Honor stressed 
that the continuing operation of representations generally turns on ‘a fair construc-
tion of the arrangements between the parties’.90 No fiction or juristic pretence is 
involved at this point.

Of course, a purely empirical conception of continuing representation is obliga-
tory whichever approach is adopted toward responsibility or liability in this field, 
including the duty-to-communicate approach above. If representations were always 
spent the moment they were made (or very shortly thereafter), nothing would ever 
remain for the representor to ‘correct’ upon a subsequent alteration in the facts.91 
Under the duty-to-communicate approach to liability in supervening-falsification 

83 [2014] 2 All ER 270 [17] (Lord Reed SCJ).
84 See, e.g., Barrick v. Clark [1951] SCR 177, 186 (Estey J).
85 Oxborough v. North Harbour Builders Ltd. [2002] 1 NZLR 145 (CA) (‘a continuing refusal to 
perform and thus remedy the breach amounts to a continuation of the repudiation from day to 
day’).
86 Jones v. Dumbrell [1981] VR 199, 203 (Smith J) (emphasis added), approved of in Cramaso 
[2014] 2 All ER 270 [19].
87 Cramaso [2014] 2 All ER 270 [20].
88 [2000] NSWCA 361 [3]–[22]; Cramaso [2014] 2 All ER 270 [20].
89 American Jurisprudence (2d), ‘Fraud and Deceit’, §242.
90 [2000] NSWCA 361 [17].
91 Compare [2000] NSWCA 361, [15] (‘the representor’s duty to correct a representation that is 
subsequently falsified depends on the continuing operation of the representation’) and [20] (‘any 
duty to correct a representation that was true when made but which later became false in fact is 
dependent upon the currency of that representation. A correction will no longer be relevant where 
a representation has lapsed’) (Mason P).
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cases, however, proof of a continuing representation is necessary but not sufficient 
to establish positive misrepresentation. The representor must first discover the 
change in facts and then, for whatever reason, fail to act correctively before the 
original representation induced reliance or some decisive act on the part of the rep-
resentee. In contrast, under the continuing-representation approach—or at least the 
strongest versions thereof—representor-awareness of the supervening falsification 
is irrelevant to establishing liability for the falsity of the statement, at least to the 
extent that representors are currently held legally responsible for purely innocent 
misrepresentation. All that matters, with this approach, is that once a continuing 
representation has been made, the relevant time for testing falsity is when the repre-
sentation induced reliance. If, before contract formation, the representation happens 
to have been falsified by supervening events, what started out as a continuing repre-
sentation at that moment converts automatically to a continuing misrepresentation, 
which, if not withdrawn or modified before the moment of contract formation, ren-
ders the representor responsible as a ‘misrepresentor’, notwithstanding his or her 
innocent lack of awareness as to the altered status of the causative statement. That 
the representor introduced a ‘continuing representation’ into the negotiations  carries 
with it a continuing responsibility for the accuracy of that representation; the repre-
sentation must be true at the moment of contract formation or else the representor 
bears the consequences without more. Liability is strict, in its fullest sense.92

5  Which Approach Should Be Followed: The Duty-To- 
Communicate Approach or the Continuing-Representation 
Approach, or Perhaps Neither?

As mentioned in the introduction to this chapter, the Inner House of the Scottish 
Court of Session, in Royal Bank of Scotland Plc v. O’Donnell,93 recently endorsed 
what I have described as the ‘continuing-representation approach’ in this area, at 
least for Scotland:

For this purpose [of supporting rescission (or, in Scotland, reduction) of a contract for inno-
cent misrepresentation] … it is immaterial whether or not the representor knew of the fal-
sity of what he said; all that matters is that it is false … Thus, so far as rescission is 
concerned, when a representation true when made is subsequently falsified, it is immaterial 
whether the representor knows of that fact. The subsequent falsification is enough by 
itself.94

92 Again, to clarify, liability may still be ‘strict’ under the duty-to-communicate approach, but no 
disclosure duty is generated without knowledge of the supervening falsification first. The ‘strict-
ness’ if the liability here relates to the subsequent failure to correct: that innocently failing to 
modify or retract one’s continuing representation after discovery of the change in the facts is no 
defence to a finding of innocent misrepresentation against one.
93 [2014] CSIH 84 (Lord Bracadale, Lord Drummond Young and Lord Wheatley).
94 [2014] CSIH 84, [31].
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In reaching that conclusion their Lordships95 ‘agree[d] entirely’ with the analysis 
of the author of ‘an English textbook’, John Cartwright, who ‘after a detailed analy-
sis of With v. O’Flanagan’ stated:

It is not yet clear on the authorities whether a representation constitutes a misrepresentation 
for the purpose of the remedy or rescission [or reduction in Scotland] if it were true when 
made, but without the representor’s knowledge has become false before it is relied upon by 
the representee. The better view is surely that the principle should not be limited to cases 
where the representor can be shown to have known of the changed circumstances. The 
question is whether there was a false statement relied on by the representee in entering into 
the contract. If a statement was made which was capable of being relied on even after a 
period of time during which the negotiations have lasted, and it is a misrepresentation which 
can found a claim to rescission.96

Their Lordships also preferred this approach to my own previously stated views 
in this area:

We were referred to an academic article in which a contrary view was expressed, Bigwood, 
Pre-contractual misrepresentation and the limits of the principle in With v. O’Flanagan, 
[2005] CLJ 64 and 94–125. The latter article contains a number of interesting and subtle 
observations on the law, but it appears to us that it is based fundamentally on the proposition 
that “misrepresentation” is an agency-responsible act on the part of the misrepresentor. It is 
on that basis that the author argues that, if a representation is subsequently falsified without 
the representor’s knowledge, there can be no liability. Whatever the position may be in 
systems based on English law (the author is a New Zealander), in Scots law the underlying 
rationale of rescission for innocent misrepresentation is that the representation induces an 
error in the representee, on the basis of which he enters into the contract.97

Basically, what I argued in the article referred to can be capsulized as follows:

[A]n unknown and unsuspected supervening falsification of earlier represented facts is not, 
on ordinary principles, tantamount to innocent misrepresentation at common law, since it is 
not possible, in normal agency-responsibility terms, to designate the ignorant and unsus-
pecting representor a “misrepresentor” unless and until the false information adversely 
affecting the representee’s pre-contractual decision-making is relevantly related to choices 
that the representor made, or was fairly capable of making, after the supervening falsifica-
tion and down to the time when the representee adversely relied on the facts as originally 
communicated. In short, “misrepresentation” is an agency-responsible act on the part of a 
human “misrepresentor” and not simply an “event”—a distinction that illumines the critical 
conceptual and practical distinction between causative “misrepresentation” and causative 
“mistake”. Regarding the law of actionable misrepresentation in particular, this presup-
poses sufficient knowledge on the part of the representor, of whatever “event” caused the 
facts as originally represented to change. Once this event is sufficiently known to the repre-
sentor, it then becomes irrelevant why he did not, in a clear and timely fashion, communi-
cate the changed circumstances to the reliant representee, or withdraw or modify his 
original statement: he may have omitted to do so fraudulently, negligently, or entirely inno-
cently. Alternative accounts founded on the infelicitous fiction of the “continuing represen-
tation” fail to notice or appreciate these imperative features of liability qua the law of 

95 [2014] CSIH 84.
96 Cartwright (2012), [4–27].
97 [2014] CSIH 84, [31].
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actionable misrepresentation, and in particular their conceptual independence from the phe-
nomenology of contractual mistake simpliciter.98

Of course, those views are elaborated and explained more fully in the article itself 
(and supported with argument from both principle and legal policy), but their 
Lordships are correct in their observation that they are ‘based fundamentally on the 
proposition that “misrepresentation” is an agency-responsible act on the part of the 
misrepresentor’99—that, as a juridical event, ‘misrepresentation’ presupposes a human 
‘misrepresentor’ and is not simply the mechanical effect of some ‘event’ of the exter-
nal world that happened to bring about an adverse change in the causative facts. It 
presumes the existence of a jural agent that was somehow responsible, in ordinary 
agency-responsibility terms, for the conveyance not simply of the information upon 
which the representee relied, but rather, and more particularly, of the erroneous infor-
mation upon which the representee relied and of which she or he now complains. In 
other words, in order to qualify as a misrepresentation, the creation of the claimant’s 
misunderstanding must in some relevant sense be the product of ‘choice’ on the part 
of the alleged misrepresentor, or otherwise within his or her ‘potential’ or ‘control’, 
which presupposes representor-awareness of the changed circumstances.

Despite O’Donnell, I still consider the legal phenomenon of misrepresentation 
(and associated responsibility practices) to be grounded in basic precepts of agency- 
responsibility. And while this is obvious for fraudulent and negligent misrepresenta-
tions, it is no less true for wholly innocent ones. As Sir George Jessel MR famously 
explained in Redgrave v. Hurd100:

According to the decisions of Courts of Equity it was not necessary, in order to set aside a 
contract obtained by material false representation, to prove that the party who obtained it 
knew at the time when the representation was made that it was false. It was put in two ways, 
either of which was sufficient. One way of putting the case was, “A man is not to be allowed 
to get a benefit from a statement which he now admits to be false. He is not to be allowed 
to say, for the purpose of civil jurisdiction, that when he made it he did not know it to be 
false; he ought to have found that out before he made it.” The other way of putting it was 
this: “Even assuming that moral fraud must be shewn in order to set aside a contract, you 
have it where a man, having obtained a beneficial contract by a statement which he now 
knows to be false, insists upon keeping that contract. To do so is a moral delinquency: no 
man ought to seek to take advantage of his own false statements.” The rule in equity was 
settled, and it does not matter on which of the two grounds it was rested.101

98 Bigwood (2005) pp. 95–96 (references omitted).
99 Again, I elaborate and explain the concept of ‘agency-responsibility’ in the article. Basically it 
signifies that the representor’s failure to withdraw or correct his earlier statement was relevantly 
related to choices that he made or was fairly capable of making before his ‘continuing’, and sub-
sequently falsified, representation adversely affected the representee’s decision to contract. The 
concept thus presupposes some level of ‘awareness’ by the representor of the changed facts affect-
ing the accuracy of his original statement. For a very clear elucidation of the concept of ‘agency-
responsibility’ generally, see Evans (2002), especially pp.  99–101. See also Simester (1996), 
especially pp. 177–181.
100 (1881) 20 Ch D 1 (CA).
101 (1881) 20 Ch D 1, 12–13 (emphasis added). Although I prefer the first explanation as less fictive 
(or contrived) than the second, Sir George’s second explanation seems to have found favor in 
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And as for their Lordships’ suggestion in O’Donnell that ‘in Scots law the under-
lying rationale of rescission for innocent misrepresentation is that the representation 
induces an error in the representee, on the basis of which he enters into the 
 contract’—the implication apparently being that rescission for innocent misrepre-
sentation in that country is somehow not founded on ordinary juridical notions of 
human agency, responsibility and causation—I simply refer to Lord Shaw of 
Dunfermline’s explanation of the rationale for relief for innocent misrepresentation 
in Mair v. Rio Grande Rubber Estates Ltd.,102 a case decided in the House of Lords 
on appeal from the First Division of the Court of Session in Scotland:

[I]t is contrary to good faith and it partakes of [constructive] fraud to hold a person to a 
contract induced by an untruth for which you yourself stand responsible. It is elementary 
that a party cannot take advantage of a benefit derived from a contract sprung out of his own 
[constructive] fraud, and I think it is equally sound that a party cannot take a benefit from 
a contract sprung out of a falsehood which he has placed before the other party as an induc-
ing cause.103

The idea here is that misrepresentors are ‘misrepresentors’ because they are 
responsible not simply for the information that they introduced into negotiations 
producing a bargain transaction, but rather and more particularly for the falsity of 
that causative information (although granted Lord Shaw’s remarks were not directed 
specifically to the problem of supervening falsification).

Yet for all that, I am not going to rehearse the arguments that I have earlier 
advanced against Cartwright’s position (which arguments in the abovementioned 
article went beyond considerations of agency-responsibility and attempted to 
address Cartwright’s policy-based, ‘tipping-of-the-scales’ type of pleadings as 
well). I accept that those arguments may well be too ‘subtle’ to proffer an intuitively 
attractive, intellectually accessible and juridically pragmatic answer to the question 
posed at the outset of this chapter. I appreciate as much as the next legally experi-
enced person that ‘symmetry and logic’, or simply the conservation of orthodoxy, 

Australia. See, e.g., Tanwar Enterprises Pty. Ltd. v. Cauchi (2003) 217 CLR 315, 325 [25] (Gleeson 
CJ, McHugh, Gummow, Hayne and Heydon JJ): ‘Yet legal rights may be acquired by conduct 
which pricks no conscience at the time. A misrepresentation may be wholly innocent. However, at 
the time of attempted enforcement, it then may be unconscientious to rely upon the legal rights so 
acquired. To insist upon a contract obtained by a misrepresentation now known to be false is, as Sir 
George Jessel MR put it in Redgrave v. Hurd …, “a moral delinquency” in a court of equity.’ 
Notice that, on this approach, it is not enough that D later discovered that the statement was false 
simpliciter, but rather that the contract was the product of an innocent misrepresentation made 
before contract formation. I can envisage proponents of the continuing-representation approach 
seizing upon Sir George’s words ‘you have it where a man, having obtained a beneficial contract 
by a statement which he now knows to be false’ as sufficiently broad to capture a supervening 
falsification discovered only after contract formation. That, however, would be an error. In my 
view, unless the supervening falsification constituted innocent misrepresentation (in ordinary 
agency-responsibility terms), despite not being discovered until later, the second explanation in 
Redgrave v. Hurd has no scope for operation.
102 [1913] AC 853.
103 [1913] AC 853, 870.
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do not necessarily take the law where it might want to go104; and, like the numerous 
colleagues and students with whom I have discussed this topic over the years, I too 
feel the intuitive, perhaps even visceral, pull in the direction of wanting to denomi-
nate an unknown supervening falsification as an innocent misrepresentation, despite 
the stance I have previously advanced from the standpoint of agency-responsibility. 
Yet still, there is no escaping the fact that an unknown supervening falsification of 
an earlier-true statement is not a paradigmatic instance of misrepresentation. Even 
Cartwright’s urgings and machinations demonstrate that it is a finely balanced intel-
lection that must be reasoned toward.

In what remains of this chapter, I am going to shift (if only slightly) my previous 
stance on this subject. Although I continue to maintain my earlier-published views, I am 
prepared to accept that judicial endorsement of the continuing-representation approach, 
consistent with what was done in O’Donnell, would be a relatively harmless indulgence 
within the common law, provided, ideally, that it is acknowledged that fictive reasoning 
is (or may well be) involved in so doing (or, if it not to be so acknowledged, then the 
invocation of a legal fiction otherwise possesses utility that somehow outweighs the lack 
of judicial candour). The employment of legal fictions, of course, is not unknown to 
contract law, and indeed such devices perhaps proffer their greatest utility in achieving 
‘practical convenience’, for example, when they have the effect of settling a rule in cir-
cumstances where it is possibly more important that there be a rule that contracting par-
ties can rely on than what the content of the particular rule is.105 Although I am not 
suggesting that it is unimportant here to have a rule favoring one substantive approach 
over the other—on the contrary, in my earlier article I argued that ‘the choice between the 
two approaches is not intellectually (doctrinally or analytically) unimportant, as prefer-
ence for either approach over the other has implications for our general understanding of 
the law relating to causative pre-contractual misrepresentations’106—I now consider that, 

104 This is, of course, a reference to Holmes’ famous refrain that ‘The life of the law has not been 
logic: it has been experience’: Holmes (1881), p. 1.
105 A rather obvious example of a potentially fictive device in contract law is the ‘postal acceptance 
rule’, which provides that if contracting parties contemplate that post ‘might be used as a means of 
communicating the acceptance of an offer, the acceptance is complete as soon as it is posted’: 
Henthorn v. Fraser [1892] 2 Ch 27, 33 (Lord Herschell, Lindley LJ agreeing). In Wardle v. 
Agricultural & Rural Finance Pty. Ltd. [2012] NSWCA 107, the New South Wales Court of 
Appeal (at [145] (Campbell JA; Barrett JA and Sackville AJA agreeing)) explained the difficulty 
of finding a convincing explanation for the postal acceptance rule ‘other than the pragmatic neces-
sity of having a rule of some sort, and that rule being no worse than any alternative’. Chitty on 
Contracts is cited for the proposition that the rule is ‘best explained as one of convenience’: Beale 
et al. (2008), Vol 1., [2–048]. This, of course, and the point made in the text above, echoes Lord 
Mansfield’s famous sentiment in Vallejo v. Wheeler (1774) 1 Cowp 143, 153: ‘In all mercantile 
transactions the great object should be certainty: and therefore, it is of more consequence that a 
rule should be certain, than whether the rule is established one way or the other. Because specula-
tors in trade then know what ground to go upon’—a sentiment that has stood the test of time (see, 
e.g., Homburg Houtimport BV v. Agrosin Private Ltd. [2004] 1 AC 715, 738 [13] (Lord Bingham 
of Cornhill)). But even wider than this is the simple desideratum of rule-settlement facilitating 
disputes and reducing litigation, keeping the costs down for everyone involved.
106 Bigwood (2005), p. 98.
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provided any exercise in hypostatization involved is sufficiently acknowledged by courts 
and commentators in this area, there is little risk of serious injury to the coherence or 
doctrinal unity of the law relating to pre-contractual misrepresentation and, in particular, 
its continued conceptual separation from the law of ‘contractual mistake’ more broadly. 
To be sure, the deployment of a legal fiction or deeming principle in the present connec-
tion would be expedient (hence useful) in the sense and to the extent that it would settle 
the rule, in a heuristic way, while avoiding the seemingly convoluted nuances and periph-
rasis involved in the agency-responsibility-oriented duty-to-communicate approach to 
responsibility in this area. Some may even see it as a ‘practical adaptation to the attain-
ment of a just result’ (to borrow Cardozo J’s phrase in Jacob & Youngs Inc. v. Kent107).

However, although I am prepared to tolerate a legal fiction in this area—to sus-
pend belief and to proceed despite the falsity or elliptical reasoning involved—it 
ought in my view to be a fiction of a particular type—an ‘assumptive’ rather than 
‘assertive’ fiction—the difference between which I shall attempt to elaborate in the 
following section.

6  The Continuing-Representation Approach: Innocent 
Misrepresentation by (Assumptive) Fiction

In essence, a legal fiction ‘is a proposition about the substance or procedure of the 
legal system, purporting to be a principle or rule material to the determination of 
cases, which rests in whole or part on factual premises known to be inaccurate at the 
time of the fiction’s invocation’.108 It is a device of legal reasoning—a resort to pre-
tence in the process of legal argumentation—and, as such, the desirability of 
employing legal fictions has long remained jurisprudentially controversial.109 
Certainly, if the law is to remain persuasive, one might be forgiven for thinking that 
it is better always to prefer reality to fiction: to present things for what they are 
rather than fictionalizing them.

But there can also be no doubt that fictions are currently enlisted in law and legal 
reasoning,110 and for a seeming variety of reasons.111 Some fictions are invoked 

107 230 NY 239, 242 (1921).
108 Moglen (1990), pp. 35–36.
109 Cf. Knauer (2010), p. 4.
110 In contract law, for example, consider the systemic premise that contracts are voluntary, 
informed and deliberately entered into (Hart (2011)), the postal acceptance rule (some versions 
thereof, at least), ‘quasi-contract’ (based on the fiction of an ‘implied contract’), the ‘authenticated 
signature fiction’, and (possibly) the concept of ‘peppercorn’ consideration. Indeed, in MGICA 
Ltd. v. United City Merchants (Australia) Ltd. (1986) 4 ANZ Ins Cases 60–729, Kirby P even 
remarked (at 74,350) that the process of determining the intention of contracting parties (i.e., con-
tract interpretation) ‘involves a high degree of artificiality, even fiction’.
111 As Fuller has observed (Fuller (1930–1931), p. 513): ‘The motives which lead to resort to fiction 
are as complex, as remote, and as numerous as the springs of human conduct generally.’ He later 
opines (Fuller (1930–1931), 529) that ‘[a] doctrine which is plainly fictitious must seek its justifi-
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emotively to persuade: they are ‘tinged with a persuasive element’112 or ‘intended … 
to induce conviction that a given legal result is just as proper’.113 Others are merely 
‘expository’ or ‘abbreviatory’: they are ‘convenient mode[s] of expression’ that 
avoid inconvenient circumlocution or periphrasis, simply sparing us from having to 
‘expand the symbol’ or ‘spell the whole thing out’.114 But as Lon Fuller pointed out 
in his famous three-installment article (and subsequent book) on legal fictions,115 
‘the purpose of any fiction is to reconcile a specific legal result with some premise 
or postulate. Where no intellectual premises are assumed, the fiction has no place.’116 
‘Generally’, he proceeded to observe, ‘a fiction is intended to escape the conse-
quence of an existing, specific rule of law’117 (for example, here, a rule, or at least 
doctrinal premise, that limits misrepresentation, whether fraudulent, negligent or 
wholly innocent, to agency-responsible conduct on the part of a human 
‘misrepresentor’).

Now, if we turn to consider the question posed in this chapter—are innocently 
unknown supervening falsifications of earlier-made continuing representations 
‘innocent misrepresentations’?—it is to be noted at the outset that no fiction is 
involved at the initial step of recognizing D’s original representation as ‘continuing’ 
in nature. As earlier observed, most, if not all, representations are capable of having 
a ‘continuing effect’ on their representees ‘in reality and not merely by construction 
of law’.118 However, on the strict continuing-representation approach to liability in 
this area, the court’s process of reasoning from that fact to the sequent legal conclu-
sion that D, who was, let us assume, innocently unaware of the supervening falsifi-
cation, is responsible as (and to the extent of) an innocent misrepresentor might well 
implement fictions, both factual and legal.

As to the first possibility, it is to be noted that some versions of the continuing- 
representation approach assert that ‘a representation continued to be made until the 
contract was concluded’119 or, even more dramatically, that ‘the representor is 
deemed to be repeating his representation at every successive moment during the 
interval, unless he withdraws or modifies it by timely notice to the representee in the 
meantime’.120 Clearly, as a legal proposition, this is based mistakenly on a false 

cation in considerations of social and economic policy …’ And see generally the recent collection 
of essays in Del Mar and Twinning (2015).
112 Fuller (1930–1931), p. 538.
113 Fuller (1930–1931), p. 517.
114 Fuller (1930–1931), p. 537.
115 Fuller (1930–1931). The articles were republished (in slightly modified form) as a short book: 
Fuller (1967).
116 Fuller (1930–1931), p. 514.
117 Fuller (1930–1931) p. 516.
118 Jones v. Dumbrell [1981] VR 199, 203 (approved of in Cramaso [2014] 2 All ER 270 [19]).
119 Cramaso [2014] 2 All ER 270 [26] (Lord Reed SCJ) (emphasis added).
120 Halsbury’s Laws of England (2nd ed), vol. 23, p. 29 [44], quoted approvingly by Lord Tucker in 
Briess v. Woolley [1954] AC 333, 354, and by Lord Toulson SCJ in Cramaso [2014] 2 All ER 270 
[62]. See also Spencer Bower and Turner (1974), [73]: the relevant representation ‘is deemed to be 
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factual supposition. Indeed, Fuller himself is instructive on this point. He opined 
that a statement of fact is to be preferred to a fiction, as it satisfies ‘the impulse to 
keep the forms of the law persuasive’.121 Relevantly, for our purposes, he observed 
that no fiction is involved in the statement: ‘[An] “offer” remains open until [the 
offeror] withdraws it, or until the lapse of a reasonable time.’122 No fiction is 
involved, he said, because ‘it is clear that the word “offer” here is a description of 
the legal situation of the parties—a situation which may be described in other lan-
guage by saying that [the offeree] has a “power of acceptance” which continues 
until something happens to destroy it.’123 But it becomes fictive to go further, he 
went on to say, by flourishing this statement, as some senior courts have done,124 
with the notion that ‘in legal contemplation the offer “is repeated during every 
moment from the time it leaves the offeror until revocation or acceptance”’.125 ‘This 
spoils the whole thing’: ‘An “offer” which is “repeated” must be a physical fact, not 
a legal relation. And its “repetition” is an obvious fabrication.’126

The same point can be made, mutatis mutandis, in relation to other familiar con-
cepts and operations in contract law,127 including, no less, continuing representa-
tions. Although the law is right to recognize that representations are capable of 
continuing until they lapse or are withdrawn or modified, it is not descriptively 
accurate to say that they are ‘constantly remade’ or ‘deemed to be repeated’ mean-
time. Putting it that way is blatantly and utterly fictive. The fact is that, as a physical 
phenomenon, the representation is only made once, at the outset, and what ‘contin-
ues’, rather, as empirical reality, is the operative effect of the initial representation 
on the representee’s mind (which is how the concept of continuing representation is 
actually incorporated into the continuing-representation approach to responsibility 
in this area in Lord Wright MR’s judgment in With v. O’Flanagan128).

On the strongest, strict-liability version of the continuing-representation theory, 
however—a version that may well have been endorsed in Lord Reed SCJ’s salient 

made and repeated during every moment of the interval of time which separates the first statement 
from the representee’s alteration of position, where there is any such appreciable interval’ (repeated 
in Spencer Bower et al. (2000), [74]).
121 Fuller (1930–1931), p. 387.
122 Fuller (1930–1931), p. 387.
123 Fuller (1930–1931), p. 387.
124 See, e.g., Barrick v. Clark [1951] SCR 177, 186 (Estey J): ‘The offer of Barrick remained open 
for acceptance and in that sense as being renewed every moment until a reasonable time elapsed.’
125 Fuller (1930–1931), p. 387.
126 Fuller (1930–1931), p. 387.
127 A somewhat obvious example known to all first-year students of contract law is the postal accep-
tance rule. Indeed, the effect of the rule—that a contract is formed at the time and place of the letter 
of acceptance being posted—has been described by the New South Wales Court of Appeal in 
Wardle v. Agricultural & Rural Finance Pty Ltd. [2012] NSWCA 107 [136] as employing ‘a bla-
tant fiction’, namely, that ‘[t]he defendants were considered in law as making, during every 
instance of the time their letter was travelling, the same identical offer to the plaintiffs’: Adams v. 
Lindsell (1818) 1 B & Ald 681, 683; 106 ER 250, 251.
128 [1936] 1 Ch 575, 584.
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ratio remark in Cramaso that ‘where the representation has a continuing effect, the 
representor has a continuing responsibility in respect of its accuracy’129—we poten-
tially move away from a proposition based simply on a demonstrably false factual 
supposition—that continuing representations are actually ‘repeated’ continuously 
by the representor as opposed simply to continuing to remain operative in the mind 
of the representee—to one that involves a false legal conclusion—a fiction of applied 
law (as Fuller called it).130 In other words, what is potentially fictionalized under the 
‘continuing-representation’ theory of responsibility in this context is not simply a 
fact, but rather the legal situation of the parties—that the parties stand in the jural 
relation of misrepresentor–misrepresentee merely by reason of the supervening 
 falsification of the representor’s original statement and regardless of his or her 
awareness of the events that brought about the change in the facts.

If that is the effect of the Court’s remarks in Cramaso, then this potentially impli-
cates a fiction of a more ‘dangerous’ variety. I say ‘dangerous’ because of how 
Fuller conceived of the classic legal fiction, namely, either ‘(1) a statement pro-
pounded with a complete or partial consciousness of its falsity [or inadequacy], or 
(2) a false statement recognized as having utility [whether it was believed by its 
author or not]’,131 that is, solely for the purposes of adjudication of the claim.132 
According to Fuller, then, legal fictions are only safe when they are openly acknowl-
edged to be false, or are themselves demonstrably false, and not actually believed, 
or otherwise are expedient or have utility. ‘A fiction becomes wholly safe’, he said, 
‘only when it is used with a complete consciousness of its falsity.’133 If the fiction is 
believed, he continued, it is no longer a fiction at all; when the law employs a fiction, 
there can be no intention to deceive, for legal fictions are not ‘lies’.134 Ideally, resort 
to the device of legal fiction should be both transparent and useful (convenient, 
expedient, etc.).

Of course, ‘before we can speak intelligibly of fictions, we must first be able to 
identify truth’.135 ‘A statement must be false before it can be a fiction.’136 As earlier 
explained, I believe it to be false that innocently unknown supervening falsifications 
are, on ordinary legal principles, ‘innocent misrepresentations’, at least on an 
agency-responsibility view of the law relating to false causative statements inducing 
contract formation. Such a stance involves a false legal conclusion as to the jural 
situation of the parties. Supervening falsifications are only ‘truly’ misrepresenta-
tions (innocent or otherwise) if, having become sufficiently aware of the superven-
ing falsification, the maker of the continuing representation failed through 
choice—or, at least, the unexercised capacity to choose—to respond to prevent the 

129 [2014] 2 All ER 270 [23].
130 Fuller (1930–1931), p. 905.
131 Fuller (1967), p. 9, (1930–1931), p. 369.
132 Smith (2007), p. 1468.
133 Fuller (1967), p. 9.
134 Fuller (1967), p. 10, (1930–1931), pp. 366–368.
135 Knauer (2010), p. 6.
136 Fuller (1930–1931), p. 371.
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causative error that was produced in the representee’s mind otherwise simply in 
virtue of the change of facts alone.

If that analysis is correct, then one can see immediately the potential for resorting 
to a legal fiction in the present context, whether in an ‘assertive’ or an ‘assumptive’ 
form. As Fuller explained the difference,137 fictions that take an assertive form pres-
ent something as a statement of fact, the fictional character of the move being 
‘apparent only to the initiate’—here, that an innocently unknown supervening falsi-
fication is an innocent misrepresentation, pure and simple—whereas assumptive (or 
‘as if’, ‘constructive’, or ‘deeming’) fictions merely involve treating something as if 
it were something else, purporting to state nothing contrary to fact—here, that 
 innocently unknown supervening falsifications are deemed to be a legal equivalent 
of innocent misrepresentation, but they are not in reality identical. The only real dif-
ference between assertive and assumptive fictions, though, is that the author of the 
latter adopts a grammatical construction that concedes the falsity, whereas the con-
cession is not so obviously made in the former case and must be discovered outside 
the statement itself.138 In order to qualify as a ‘wholly safe’ legal fiction, though, the 
statement must be known to be false, whether this is grammatically acknowledged 
or not. Assertive fictions are thus intrinsically ‘less safe’ than assumptive ones, and 
hence they warrant greater care in their adoption and implementation.

When occasionally we see courts and textbook writers propounding categori-
cally that innocently unknown supervening falsifications are innocent misrepresen-
tations, this, in my view, can only involve a fiction of the assertive, rather than 
assumptive, variety, for nowhere is there ever a grammatical acknowledgement of 
any falsity (or at least potential falsity) in the statement. If a fiction is involved, then 
the pretence is that facts constituting an actual misrepresentation (as distinct from a 
common mistake) are present in such scenarios. But I doubt whether such a pre-
tence is apparent, even to ‘the initiate’; for nowhere do we find courts and commen-
tators declaring even the possibility, let alone reality, of a fictive operation in the 
present context—not even a fiction of the ‘deeming’, ‘assumptive’, ‘constructive’ or 
‘as if’ variety. The fiction is not a ‘self-conscious’ one; invariably it is unacknowl-
edged or undeclared. For this reason, it is, according to Fuller’s classic conception, 
potentially a ‘dangerous’ rather than harmless form of legal fiction; it would fail on 
lack-of-transparency grounds and so should, in my view, be avoided in the present 
context (despite any utility in the application of legal principles that it might other-
wise possess). At heart, the law should remain persuasive, particularly against the 
backdrop of the fundamental conceptual distinction between ‘causative mistake’ 
and ‘causative misrepresentation’, and in the light of what it means, in analytical 
agency-responsibility terms, for someone to be denominated a human 
‘misrepresentor’.

137 Fuller (1930–1931), p. 390. Fuller points out that fictions in English law tend to appear as state-
ments of fact, whereas in Roman law they tend to be of the assumptive variety.
138 Compare ibid.
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7  Summary and Conclusion

In Cramaso, the United Kingdom Supreme Court reaffirmed the long- uncontroversial 
legal proposition that, typically, pre-contractual representations ‘continue’, in fact 
and not merely constructively, down to the moment they are withdrawn by the rep-
resentor or else induce contract formation on the part of the representee. Their 
Lordships, however, applied that proposition to a fairly novel situation, namely, to 
render liable a misrepresentor whose ‘continuing’ negligent misrepresentation sur-
vived a shift in the legal identity of the ultimate misrepresentee between the time of 
the initial making of misrepresentation and when it later induced adverse reliance. 
All of their Lordships agreed that ‘where the representation has continuing effect, 
the representor has a continuing responsibility in respect of its accuracy’.139

What remains unclear in the wake of the Cramaso judgments, however, is just 
how strict such a ‘continuing responsibility’ for accuracy is. Their Lordships did not 
squarely address that question in their judgments (as the case concerned a negligent 
misrepresentation that continued throughout), although Lord Reed SCJ, in whose 
judgment the other members of the Court concurred, observed (obiter) that ‘the 
same continuing responsibility’ obtains for initially true representations that are 
subsequently falsified before inducing contract formation.

However, this, I have urged, does not necessarily resolve the question of how 
strict the responsibility is for supervening falsification, not least because the norma-
tivity of ‘continuing-misrepresentation’ claims and ‘supervening-falsification’ 
claims is different. The former necessarily involves a ‘continuing responsibility’ for 
accuracy—there being a lack of accuracy from the start—whereas in the second 
scenario the representor may well have been, at the moment of contract formation, 
innocently unaware of any change in the facts affecting the truth of his or her origi-
nal statement (and the representee, too, who has chosen to rely on a continuing 
representation without bothering to secure a warranty, must be taken to know of that 
possibility).

Does this mean, though, that the representor becomes responsible as an ‘inno-
cent misrepresentor’, despite his or her ignorance of the supervening falsification? 
Although it is notable that, in support of the indicated ‘sameness’ thesis across both 
categories of case, their Lordships referred to Lord Dunedin’s remarks in Shankland 
& Co v. Robinson & Co, those remarks seem rooted in a ‘non-disclosure’ theory of 
responsibility in this context, as do the vast preponderance of modern judicial for-
mulations of the law relating to supervening falsification that purport to rely on the 
seminal authority of With v. O’Flanagan, particularly those emanating from the 
courts of England.140 Such a theory, it follows, must be preconditioned on 
representor- awareness of the supervening falsification, otherwise the ‘duty’ envi-
sioned by the theory would be one that is impossible to obey.

139 [2014] 2 All ER 270, 278 [23] (Lord Reed SCJ).
140 See in particular the authorities listed above note 73.
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And so the question was posed: Is the innocently unknown and unsuspected 
supervening falsification of a continuing representation an ‘innocent 
misrepresentation’?

As seen in Part 4 of this chapter, With v. O’Flanagan is not entirely stable in the 
answer it provides, as Lord Wright MR, in the course of his celebrated judgment, 
shuffled a tad unsteadily between (potentially) divergent justificatory approaches: 
the ‘duty-to-communicate’ approach, which presupposes representor-awareness of 
the changed circumstances, and the ‘continuing-representation’ approach, where 
responsibility for the changed circumstances affecting the accuracy of the original, 
‘continuing’ representation is automatic and fully strict. Although I have in the past 
argued in favor of the former approach, the Inner House of the Scottish Court of 
Session in O’Donnell very recently settled on the latter, at least for Scotland, which 
is probably the approach that most would find intuitively appealing in any event.

In this chapter I do not concede that, on ordinary legal principles, innocently 
unknown supervening falsification of a continuing representation is in fact innocent 
misrepresentation. However, I do concede that little harm may result from a senior 
court accepting, if called upon definitively to decide, the strict-liability continuing- 
representation approach to responsibility for accuracy in this area, provided that 
such a move is premised on, and in some way acknowledged to involve, the imple-
mentation of a fiction the utility of which is perceived to outweigh resort to pretence 
in the process of legal argumentation and application of legal principles. Of course, 
judges who adopt and apply legal fictions presumably must act on normative prem-
ises in support of their particular fiction, and it is no different in the present connec-
tion. Although nowhere in the current case law do judges articulate that fictive 
reasoning might be at play under the continuing-representation approach (let alone 
disclose their justificatory reasons for so doing),141 a case could no doubt be mounted 
on the basis of (for example) avoiding the ‘inconvenient periphrasis’ or circumlocu-
tion that would otherwise be necessary under the duty-to-communicate approach, 
assuaging intuitive judgments we might hold about ‘just and proper outcomes’ in 
these types of cases, or simply as a concession to the essential contestability of the 
legal issues and divergent viewpoints and the need to settle the rule one way or the 
other, once and for all.

But regardless of any normative justification(s) that might be mustered in support 
of a fiction as to the legal situation of the parties in the types of scenarios contem-
plated by this chapter, it has been argued that, unlike at present, the particular fiction 
resorted to should be one that is facially false. In other words, it should be formu-
lated so as to contain a grammatical acknowledgement of its own falsity, which 
constrains it to appearing as a fiction that is assumptive, rather than assertive, in 
form: an innocently unknown supervening falsification of an initially true continu-
ing representation is a constructive legal equivalent of, or (at best) tantamount to, 
innocent misrepresentation, simply for the purposes of a legal claim, but it is not 

141 Doubtless this is because judges are never called upon to do so, and so there is never any need 
for dedicated judicial reflection on the point. The O’Donnell case is an exception, although there 
their Lordships did not present their conclusion as a legal fiction, even of the assertive variety.
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innocent misrepresentation in legal actuality. The law may, for interventional pur-
poses, treat such an event as if it were an innocent misrepresentation, but this will 
forever remain an imperfect, yet nonetheless tolerable, attempt to describe and 
respond to what is a complex legal reality. But it is not, at least in my view, a per-
suasive statement of legal fact.

References

American Law Institute (1981) Restatement (2d) of contracts
Beale H (1995) Points on misrepresentation. LQR 111:385–389
Beale HG et al (eds) (2008) Chitty on contracts, 30th edn. Sweet and Maxwell, London
Beale HG et al (eds) (2015) Chitty on contracts, 32nd edn. Sweet and Maxwell, London
Bigwood R (2005) Pre-contractual misrepresentation and the limits of the principle in With v. 

O’Flanagan. CLJ 64:94–125
Carter JW (2013) Contract law in Australia, 6th edn. LexisNexis, Sydney
Cartwright J (2012) Misrepresentation, mistake and non-disclosure, 3rd edn. Sweet and Maxwell, 

London
Dawson F, McLauchlan DW (1981) The Contractual Remedies Act 1979. Sweet and Maxwell, 

Auckland
Del Mar M, Twinning W (eds) (2015) Legal fictions in theory and practice. Springer International 

Publishing, Cham
Evans J (2002) Choice and responsibility. Aust J Leg Philos 27:97–122
Fuller LL (1930–1931) Legal fictions. Ill L Rev 25:363–399, 513–546, 877–910
Fuller LL (1967) Legal fictions. Stanford University Press, Stanford
Furmston MP (1999) The law of contract. Butterworths, London
Hart DK (2011) Contract law now—reality meets legal fictions. U Balt L Rev 41:1–82
Holmes OW Jr (1881) The common law. Little, Brown and Co, Boston
Hudson AH (1969) Making misrepresentations. LQR 85:524–529
Keeton WP (1936) Fraud—concealment and non-disclosure. 15 Tex L Rev 15:1–40
Knauer NJ (2010) Legal fictions and juristic rruth. St Thomas L Rev 23:1–49
Lord RA (ed) (1990) Williston on contracts, 4th edn. Thompson-West, Eagan
Moglen E (1990) Legal fictions and common law legal theory: some historical reflections. Tel Aviv 

Univ Studies Law 10:33–51
Simester AP (1996) Agency. Law Philos 15:159–181
Smith PJ (2007) New legal fictions. Geo LJ 95:1435–1495
Spencer Bower G, Turner AK (1974) The law of actionable misrepresentation, 3rd edn. 

Butterworths, London
Spencer Bower G, Turner AK, Sutton RJ (1990) The law relating to actionable non-disclosure 

and other breaches of duty in relations of confidence, influence, and advantage, 2nd edn. 
Butterworths, London

Spencer Bower G, Turner AK, Handley KR (2000) Actionable misrepresentation, 4th edn. 
Butterworths, London

8 Continuing Representations and Strict Responsibility for Accuracy After Cramaso…



223

A
Absence of good faith, 184
Accepted standards of commercial dealing, 185
Agency-responsibility, 206, 210–212, 214, 

217, 218
Airbnb, 116, 160, 161
Arbitration, 2, 19, 20, 47, 122, 132, 136, 138, 

179, 181, 184, 185
A reasonable period of time, 4, 19, 100
Argentina, 8, 18, 21–23, 31
Article 21.5 Procedures, 19–22
Artificial intelligence, 155, 166, 167
Assertive, 191, 204, 214, 218, 220
Assumptive, 191, 204, 214–218, 220
Australia, x, 18, 176–180, 182, 184, 188, 191, 

212, 214

B
Beneficiary, viii, 45, 46, 48–61, 143
Best endeavours and agreements to  

mediate, 182
Best practice, 181, 185
Big data, 163, 166, 168
Brazil, 7, 8, 21, 23, 25, 158

C
Canada, 7, 8, 18, 21–25, 34, 45, 55, 58, 60, 66, 

74, 177, 178
Capricious conduct, 184
China, 4, 8, 11, 14, 21, 24–26, 34–40, 60, 164
Commercial contracts, ix, 92–95, 97–101, 

103, 104, 109, 176, 178

Commercial practices, ix, x, 92, 96, 108, 113, 
114, 122, 127, 129, 138, 142, 148, 185

Compensatory damages, 185
Compliance, viii, 2–6, 10, 13, 19–26, 30, 38, 

39, 46, 51, 53, 58, 120, 129, 169, 183
Compliance panel, 19, 21, 22, 24, 25
Compliance with DSB rulings, 19–26
Compliance with honest standards, 183
Compliance with standards that are 

reasonable, 183
Consumer law, vii, ix, 112–149, 176, 184
Continuing misrepresentation, 198, 205, 209
Continuing representation, 187–221
Continuing-representation approach, x, 191, 

203, 206–218, 220
Contract terms, ix, 92, 95, 96, 100–103, 109, 

113, 130, 176
Correlation between GDP and GNI per capita 

and Number of Complaints Filed, 
15–17

Countervailing and Antidumping Measures on 
Certain Products from China, 34–37, 40

Countervailing duty (CVD), 34–37
CVD proceedings, 34, 35

D
Delay tactics, 20, 21
Developing countries, 3, 9, 10, 13, 14, 25,  

39, 40
Dispute settlement system of the World Trade 

Organization (WTO), 1–41
Documents, viii, 46–61, 108, 125, 141–143, 

164, 184

Index

© Springer Nature Singapore Pte Ltd. 2018 
T. Kono et al. (eds.), Transnational Commercial and Consumer Law, 
Perspectives in Law, Business and Innovation, 
https://doi.org/10.1007/978-981-13-1080-5

https://doi.org/10.1007/978-981-13-1080-5


224

Doha Development Agenda, 20, 40
Doha Ministerial Conference, 3
Drones, 154, 157, 164, 166, 167
DS449 United States, 34, 40
Duration, 19, 27–32, 39, 40, 94, 170, 189,  

196, 208
Duration of dispute settlement procedures, 27
Duty of honesty, 177, 182
Duty-to-communicate approach, 191, 

203–214, 220
Duty to disclose, 200, 205

E
Effectiveness, viii, 2–41, 64–68, 70, 71, 76, 

79, 81–83, 85, 88, 103, 122, 123, 125, 
139, 143

European Union (EU), x, 4, 7, 8, 17, 24, 25, 
31, 38, 39, 113, 115, 122, 125–127, 
132–142, 148, 164

Expectation of honesty, 185

F
Federal court, 35, 177, 178, 183
Fintech, 165, 170, 171
Fraud, viii, ix, 45–62, 82, 199, 207, 208,  

211, 212
Fraudulent misrepresentation, 49, 195, 206

G
Georgetown Steel case, 34
Good faith, ix, x, 50, 53–55, 93, 97, 102–105, 

107–109, 116, 176–185, 212
Good faith conduct, 183–184
Good faith performance, 183

H
High Court of Australia, 177
Hong Kong, x, 4, 17, 177, 178, 181–183
House of Lords, 49, 178, 195, 212

I
Implied term, 176–178
India, 7–10, 12, 21, 23, 24, 183
Innocent misrepresentation, 189–191, 199, 

201–210, 212–218, 220
Interpretation, 33–35, 37, 39, 52, 57, 61, 96, 

98, 99, 104, 107, 114, 119, 140, 149, 
159, 162, 214

Israel, 9, 14, 17

J
Jackson, J., 26
Japan, vii, 7, 8, 21–24, 60

K
Korea, 8, 9, 14, 23, 25, 30

L
Lawyers, v, 5, 30–32, 40, 48, 59, 93, 95, 137, 

145, 185
Least developed countries (LDCs), 4, 7, 9, 10, 

13, 14, 39
Legal capacity hypothesis, 15
Legal fiction(s), x, 191, 201, 204, 213–215, 

217, 218, 220
Letter of credit, viii, 46, 48, 50–53, 57,  

60–62
Liability, viii, x, 47, 49, 56, 87, 108, 109,  

112, 115, 117–125, 128, 129, 144, 
190–192, 197–199, 202, 203,  
206–210, 215, 216, 220

Litigation, 13, 25, 38, 138, 182,  
192–197, 213

Low participation of Low Income  
Countries, 13

M
Mexico, 8, 10, 18, 21–24, 29, 34

N
Negative consensus rule, 19
Negotiations in good faith, 108, 176, 178
Non-disclosure, 179, 204–207, 219
Non-market economies (NMEs), 34–38
Norwegian law, ix, 93, 96, 97, 103, 106, 109
Number of cases 1995–2016, 6, 33

O
Obligation to co-operate, 183
Online platforms, 119–129
Organizing principle, 177

P
Participation costs hypothesis, 13
Participation whatsoever of LDCs in the 

WTO’s dispute settlement, 9
Percentage of non-compliance, 21
Power hypothesis, 14, 15

Index



225

Principles, viii–x, 20, 36, 46, 48–54, 56–59, 
61, 73, 92, 93, 97–102, 104, 105, 109, 
118, 131, 132, 139–141, 144, 157, 158, 
162, 165, 166, 169, 176, 177, 181, 
183–185, 188, 190–192, 194, 195,  
199, 201–203, 205, 210, 211, 214,  
217, 218, 220

Promises to negotiate, 182
Public law, 184

R
Reasonably and in good faith, 179, 180, 184
Regulation, vii, viii, x, 35, 47, 60, 67, 92, 93, 

99–101, 103, 104, 106, 107, 109, 113, 
125, 133, 144, 146, 147, 149, 154–166, 
169–172

Regulatory sandbox, 170, 171
Remand, 3, 5, 32, 34, 38–40
Remedy for breach, 176
Request for consultations, 5, 6, 9, 25, 28–31, 

38, 39
Respondents in WTO DSU procedures, 11
Retaliation, 3, 14–16, 20
Retaliatory trade sanctions, 19–20
Review of the DSU, 3, 10, 40
Robotics, 155, 162, 166
Royal Bank of Scotland Plc v. O’Donnell,  

188, 190, 191, 193, 201, 209

S
Secured transactions, 64, 67, 70, 72, 74, 81, 88
Shani, Y., 4
Singapore, x, 17, 59, 171, 178, 181–183
Singapore and Hong Kong, 181–183

Singapore’s cultural value, 182
Standard of conduct, 176
Standard terms, 93, 113, 121, 131, 148
State and Federal Court, 177, 178
Supervening falsification, 190, 191, 198–210, 

212, 213, 215, 217–220
Supreme Court of Canada, 177
Suspension of concessions, 16, 19, 22, 26

T
Trade remedies, 34
Translation, 31, 40, 75
Translators, 31, 40

U
Uber, 160, 161
Unable to complete the legal analysis, 33
UNCITRAL Legislative Guide on Secured 

Transactions, 64
UNCITRAL Model Law on Secured 

Transactions, 64
Understanding on Rules and Procedures 

Governing the Settlement of Disputes 
(DSU), 3

UNIDROIT Principles, ix, 92
United States (US), viii, 7, 8, 17, 23, 24, 30, 

31, 34–37, 39, 40, 52, 72, 74, 132, 177
Users of the system, 7–15

W
With v. O’Flanagan, 187, 189, 190, 193, 

202–210, 216, 219, 220
World Bank’s 4-tier classification, 10

Index


	Dedication
	Introduction
	Contents
	About the Editors
	Chapter 1: The Effectiveness of the WTO Dispute Settlement System: A Statistical Analysis
	1 Introduction
	2 The Number of Cases over the Years
	3 Who Are the Users of the System?
	4 Is There a Correlation Between GDP and GNI per Capita and Number of Complaints Filed?
	5 Is There a Higher Propensity for Poorer Countries to Settle?
	6 Compliance with DSB Rulings: What Is the Motivation for Article 21.5 Procedures?
	7 Compliance with DSB Rulings: Who Complies and Who Doesn’t?
	8 How Long Do WTO Dispute Settlement Procedures Take?
	9 The Appellate Body’s Inability to Remand a Case to the Panel
	9.1 Background to the Problem
	9.2 The Findings
	9.3 Demonstration of the Problem: DS449

	10 Conclusion
	References

	Chapter 2: Documentary Fraud Under the UCP: Revisiting an ‘Exception from Exception’ Principle
	1 Introduction
	2 Principle of Autonomy and Risk of Fraud Under the UCP
	3 Risk of Fraud
	4 Fraud Exception Rule
	5 The United City Merchants Case
	5.1 Facts and Holding
	5.2 Forgery and Nullity

	6 Analyses
	6.1 Rationale
	6.2 Criticism
	6.3 Risk of Banks
	6.4 Risk of Applicant
	6.5 How Far Should the Protection of Beneficiary Go?
	6.6 Caveat Venditor
	6.7 Genuine Documents and the Autonomy Principle
	6.8 Conflict Between Public Policies

	7 Comparative Law Overview
	7.1 Canada
	7.2 US
	7.3 Singapore
	7.4 France

	8 Need to Regulate the Fraud
	9 Conclusion
	References

	Chapter 3: A Transnational Consensus on Secured Transactions Law? The 2016 UNCITRAL Model Law
	1 Introduction
	2 General Challenges in Drafting Internationally Uniform Laws
	2.1 Form and Style
	2.2 Avoidance of Interference with “Other Laws” of the Enacting State
	2.3 Deference to Specialized Laws and Regimes
	2.4 Need for Neutral Terminology

	3 The Degree of Facial Consensus Achieved by the Model Law
	3.1 Formulation of the Writing Requirement for Security Agreements
	3.2 Whether to Limit the Priority of the First Ranking Secured Creditor for Future Advances
	3.3 Conditions for Super Priority of Acquisition Security Rights in Inventory
	3.4 Entitlement to Apply for Expeditious Relief in the Context of Enforcement Proceedings?
	3.5 Law Applicable to Security Rights in Bank Accounts
	3.6 Unauthorized Amendments and Discharges: Secured Creditor vs. Third Party Protection
	3.7 Impact of a Post-registration Change of Grantor Name and Transfer of Encumbered Assets to a New ‘Grantor’
	3.8 Additional Registry-Related Options

	4 An Illusory or Real Consensus?
	References

	Chapter 4: Detailed Contract Regulations and the UPICC: Parallels with National Law and Potential for Improvement: The Example of Norwegian Law
	1 Introduction
	2 Why Is the Relationship Between the UPICC and Detailed Contract Regulation an Issue?
	2.1 The Practice of Contract Drafting and the Need for Predictability
	2.2 The Relationship Between Applicable Law and Contract Regulation

	3 The Example of Norwegian Law
	3.1 Ancillary Obligations Not Regulated in the Contract
	3.2 Competing Contract Regulation
	3.3 Discretionary Contract Rights
	3.4 Conclusion

	4 The UPICC and Contract Terms
	4.1 Ancillary Obligations Not Regulated in the Contract
	4.2 Competing Contract Regulation
	4.3 Discretionary Contract Rights

	5 Conclusion
	References

	Chapter 5: Consumer Law in the Digital Economy
	1 Introduction
	2 Conclusion of Contract
	2.1 Information and Packaging
	2.1.1 Hardware and Software
	2.1.2 Services and Data

	2.2 Information: Consent and Terms and Conditions
	2.3 Information and the Subject Matter of the Legal Relationship
	2.4 Internet of Things: Use of E-People
	2.4.1 Conclusion of Contract: Declarations of Intent
	2.4.2 Liability for Criminal Acts


	3 Role of Online Platforms
	3.1 Vagueness of the Applied Terminology
	3.2 Information, Supplier, Liability, Transparency and Competition�
	3.2.1 Information Problem: Knowing Who the Supplier Is and The Supplier’s Status
	3.2.2 Liability Issues in the Triangular Relationship Between the Supplier, Platform Operator and Consumer
	3.2.3 Competition: Manipulated Reviews
	3.2.4 Competition: Lack of Transparency in Search Results Lists

	3.3 Health App�
	3.3.1 Uncertainty Regarding the Contracting Party
	3.3.2 Unequivocal Apple App Store’s Terms and Conditions

	3.4 The Reform of Platforms
	3.4.1 Information Asymmetries
	3.4.2 Definition of “Platform”
	3.4.3 Liability Issues
	3.4.4 Outlook


	4 Consumer Data Protection
	4.1 Prohibition of Coupling
	4.2 Monitoring of Terms and Conditions in Privacy Notices
	4.3 Personal Nature of Data and Data Protection by Technology
	4.4 Consent Through “Business Purposes”
	4.5 International Data Transfers

	5 Deterritorialization and the Enforcement of Rights
	5.1 Impact on Consumer Rights
	5.2 Individual Legal Redress
	5.3 Cross-Border Collective Redress
	5.4 Cross-Border Cooperation Between Authorities

	6 Potential Solutions as Regards the Law of Digital Services
	6.1 Continuity or Disruption
	6.2 Where to Go

	References

	Chapter 6: Regulation Tomorrow: Strategies for Regulating New Technologies
	1 What Happens When Technology Is Faster than the Law?
	2 The “Pacing Problem”
	3 The Factual Basis of Regulation
	4 A “Post-Fact Society”?
	5 Three Strategies for Regulation Tomorrow
	5.1 Data Driven Regulatory Intervention
	5.2 A Principle-Based Approach
	5.3 The Regulatory “Sandbox”

	6 Conclusion
	References

	Chapter 7: The Enforceability of Promises to Negotiate in Good Faith: Rethinking Traditional Common Law Attitudes
	1 Introduction
	2 Present State of Authority
	3 Indications of Change
	4 Position in Singapore and Hong Kong
	4.1 Singapore
	4.2 Hong Kong

	5 The Constituents of Good Faith Conduct
	6 What Is the Available Remedy for Breach?
	7 Conclusion
	References

	Chapter 8: Continuing Representations and Strict Responsibility for Accuracy After Cramaso: Fact or (Legal) Fiction?
	1 Introduction
	2 Cramaso: The Facts, Litigation and Supreme Court Decision
	2.1 The Facts and Litigation
	2.2 The Supreme Court’s Decision

	3 Reflections On What Cramaso Decided (and Did Not Decide?)
	4 The Unanswered Question: Is Innocently Unknown and Unsuspected Supervening Falsification an ‘Innocent Misrepresentation’?
	4.1 The Locus Classicus: Lord Wright MR’s Judgment in With v. O’Flanagan
	4.1.1 The Duty-to-Communicate Approach: A ‘Non-disclosure’ Theory of Responsibility for Accuracy
	4.1.2 The Continuing-Representation Approach: Strict Responsibility for Accuracy


	5 Which Approach Should Be Followed: The Duty-To-Communicate Approach or the Continuing-Representation Approach, or Perhaps Neither?
	6 The Continuing-Representation Approach: Innocent Misrepresentation by (Assumptive) Fiction
	7 Summary and Conclusion
	References

	Index

